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RAILROAD RIGHT OF WAY—APPROVAL. | 
KANSAS Crry, PIrTsBURG AND GuLF R. RB. Co. - 
Under an act of Congress granting a right of way for a railroad wherein the gen-’ 
eral direction of the road is specified, the Department is without authority to 


approve the location of a section of the road that enews a radical departure 
from the direction named in the granting act. 


Assistant Attorne, Y- General Hall to the Secretary of the ee July 3, . 
ISOs. 2.” ) (FF. Ww. 0.) 


I have the honor to. acknowledge the receipt, through reference from 
Hon. Acting Secretary Wm. H. Sims, of certain maps of right of way > 
filed by the Kansas City, Pittsburg and Gulf Railroad company “with 
request to be advised whether the line of road marked down upon the 
within maps, come within the purview of the act erenuang right of way 
to this railroad.” 

By the act of Congress approved February 27, 1893. (27 Stat., 487),. 
the right of way was granted the above mentioned company for a line 
of road through the Indian ‘Territory, the ae of the line therein 
provided for being as follows: : | : 

Beginning at a point on the south line of Chevdkes County, near the town of 
- Galena, in the State of Kansas, and running thence in a-southerly direction through 
the Indian Territory or through the State of Arkansas and the Indian Territory, by 
the most feasible and practicable route, to a point on the Red River, near-the town 
of Clarksville, in the State of Texas, with the right to construct, use and maintain 
_ such tracks, turnouts, sidings and extensions as said company may deem its interest 
to construct along and upon the right of way and depot grounds herein provided for, 

By the sixth-section of the act it is provided that the line of location | 
shall be approved by the Secretary of the Interior in sections of twenty- 
five miles before construction of any section shall be begun. — 

On January 31, 1895, the maps. of location. showing the first. and 


second sections of the road within the Indian aE were @ approved. | 
I 


1438—vor, 9{1——1] . 
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ee on ‘ide Daphne and the: maps now submitted show the third ‘and - 


fourth sections of the proposed road. 


. The line of route shown upon map 3, commences at thé end of en 7 ; 
"two, north of the Arkansas river, and extends in a general southerly ee AE 
direction through the Cherokee Nation for a distance of twenty-five — 


Be miles to station No. 10+ 95 south of the Arkansas river in n the Choctaw ng 


Nation. | 


| Section four commences at the end of. section three and acende in To _ 
-.° southerly or southwesterly direction. for a distance of two or three 
miles; it then curves easterly and extends in a northerly direction to. 
_ Fort Smith, Arkansas, a distance of fourteen or sixteen miles, returning 
to the point w here it curves easterly it then extends southerly or south- © 


westerly a distance of six or seven miles making a total distance from 


the point or end of section three, including the branch to Fort Smith, a | 


distance in all of twenty-five miles. 


| - The real question presented is whether have is re ante el = 
- act for the approval of that portion of the line which leaving the road _ | 
_ two or three miles south of the third section, extends easterly and north- Ge 


easterly to Fort Smith. 


The act provides for a road running in a southerly direction divoaeh! - 


. - authority for the branch line running to Fort Smith. 


--'The only explanation offered by the company for this departure one 3 
the line of direction named in the act is that from the organization 
of the company it has been its intention 10 make Fort Smith a point — 
- on the route of their road. This is not a point-meéntioned in the act 
and the company is therefore not required under the terms of the grant ~— 
of the right of way to enter Fort Smith, and,.as it is not upon the line 
of road in the direction indieated by the act, Iam of opinion that there — 
is no authority for the approval of the fourth section of the road which — 
_ shows, as before stated, an entire change of direction from: that indi- 
~ cated in the act. | | 
I therefore er that section four, as. shown upon the map ‘of loca- ee 
tion herewith, be not approved. 


Indian Territory by the most feasible and practicable route between the a 
points therein named. a 
I can see no objection to the location so far as aioe by the general | 
line of road set out in these two sections but there would seem to ben no 


~ As to section three, I can see no objection to the location as ‘made, ees 


- and I therefore advise that the same be approved. 


| Herewith are returned the papers referred. 
Very respectfully, Oe a. oe 
| = Joun I. HALL, 


Approvell, 


HH OKE SMITH, 
Secretary. 


Assistant Attorney-General. 
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TIMBER CULTURE CONTEST— COMMUTATION~— FINAL “PROOF, 
| Farr V. STEWART. | . 


_ An application to commute a timber culture entry, and submit final proof in poner 


- thereof, under section 1, act of March 3, 1891, can not be allowed in one presence 
of a pending contest in which there has been no hearing. | 

- Amended Rule 58 of Practice permits the submission of final proof during the pen- 

| _ dency of contest proceedings where the hearing therein has pee had, pats is mon 
applicable prior thereto. Pe 


| Seoretary y Smith to the Commissioner of the Renera Land ‘Office, Tuly 6, 


1895. >. 4 (WER )or 


gee ae your office letter “H” of May 8, 1894, you transmitted to this 

Deparment the appeal of Lou Stewart from your office decision of 
January 6, 1894, holding for cancellation her timber culture entry No. — 
_ 7878, Fargo, North Dakota, land district, for the NE. £ of Sec. 11, aa 
131, R. 63, made December 20, 1882. 

tt appears that prior to ve contest one was initiated against the — 
same entry by Mary Ollie Fait, the daughter of this contestant; that 
said contest, after-pending for four years, was finally dismissed by the 


- Department, in July, 1892, notice of which decision reached ‘the local. 


- office July 15, 1892, and on July 27, 1892, the contest affidavit in the. 
case at bar was filed, alleging in substance failure on the part of the 
claimant to comply with the requirements of the timber culture law 
during the period covered by the former contest affidavit, and up tothe 
time of the filing of the present affidavit of. contest, thus covering not 
only the time covered by the first contest, but in addition thereto, cov- 
ering the time during which the first contest was pending. 


_ After due notice thereof, and continuance by agreement of the jes ae 


a hearing on said. contest affidavit was finally had ‘before the local 
office, which was closed January.2, 1893. 

On October 3, 1892, the defendant announced her intention to make 
final proof, and to purchase the tract under the first section of the act | 
of March 3, 1891 (26 Stat., 1095), and on November 23, 1892, she 
appeared before the local office and offered her commutation proof, 
tendering at the same time the purchase price, 1.25 per acre. This 
was rejected by the local, sOHice; on account of the pending contest ot 

Clark G. Fait. - , 
On the 17th of April, 1893, the local office rendered _ its decision on 
the contest case in favor of the contestant, and recommended the can- 
cellation of the claimant’s timber culture ere 

The testimony covering the first five years of said entry was excluded 
by the local office, for the reason that the decision of the Department 
on the contest of Mary Ollie Fait was conclusive of the. proposition 


that claimant had complied with the law during that period; but tesul- a 


mony was allowed as to the years 1888, 1890, 1891 and 1892. | 
‘The testimony in the case shows that dane the. year 1888 the Aésoid an 
five acres originally planted to tree seeds was plowed; that in. 1889, — 
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fhe entire ten ¢ or eleven acre tr act was ariawicod. off, and. planted to tree 9 si 


seed, but nothing ever came of the planting; ; that in 1890 nothing - 
| whatever was done on the tr act; that in the year. 1891 it-was plowed . | 
and cultivated to corn and potatoes; and that in 1892, shortly before © 
- the contest affidavit in this case: was filed, the cultivated tract was | 
> harrowed. and planted in wheat. It is shown that for more than two 


years prior to the initiation of this contest and her offer to make com- 
mutation proof, she had done nothing whatever towards securing a 
crowth of trees, as required by the terms of the timber culture law. 

It is insisted by counsel that the instructions of the Department 
under the act of March 3, 1891, supra, issued on April 27, 1891, in 


-. reference to the commutation of timber culture entries under: said act, 


required, first, that the person shall have in good. faith complied with 
the provisions of the timber culture law for four years, and second, 


| that he shall be an actual bona fide resident of the State or Territory = 
in which the land is located. It is asserted that the decision of the 
Secretary dismissing the. first contest for cause was an adjudication - 
.. that the first requirements had been complied with; and. that there was — 
no doubt as to the qualifications of Miss Stewart under the secoud - 


requir ement. 


Passing that. discussion, it is evident that the rejection of” ‘the vom- 
mutation proof and anplication to parchase under said act of March oy! 
| 1891, was the proper action to take in the presence of the pending con- 
test affidavit of Clark G. Fait, upon which there had been no hearing. a 
~ Such action was entirely in aces with the rulings of this | Depart: 


ment. (Stevens v. Regan, 13 L. D., 218.) _ 
Final proof may be submitted cae pendency. of contest proceed- 


ings, where hearing in the contest case has been had (seeamended rule | 
53 of practice, 14 L. D., 250). ‘But no hearing: had been held in this 
case when the application to purchase was made and final proof ten- 


dered. Hence amended rule 53 does not-apply. 


"Algo in the case of Everson ». Wilson (19 L. D., 38), it is held that 


the privilege of commuting a timber culture entry, eoconded ‘by section 
1, act of March 3, 1891, does. not defeat the Meuue oo a contestant to pro- 
ie with a pendins contest. | 3 

Unquestionably, therefore, che action of. the local office in holding 
the entry for cancellation aud rejecting the application to commute, was 
in accordance with the holdings of this Department. 
_ Jtis further insisted that this contest.is manifestly speculative. I do 
not think so. The fact that the unsuccessful contest of the-daughter 


was followed by a successful one by the father is not of itself proof 
‘conclusive that the contest was made for speculative purposes. But if 


it were, and should be dismissed for that reason, the government is . 


still a party. in interest, and the manifest failure of the claimant to 


~ comply with the requirements of the timber culture law would demand, — 


at all events, the cancellation of the timber culture ene 
Your oifice decision i is affirmed. | 
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3 | | WESTENAVER v. Dopps. 
Motion for review of departmental decision of April 18, 18965, = b. D., 
365, denied by need ee July -6, 1895. 


REPAY MENT—DESERT LAND ENTRY—INILTIAL PAYMENT. 
HERMAN L. KUHLMAN, 


- Repayment is not authorized where the entry is of land. subject thereto and might 
have been confirmed if the entryman had complied with the law. 

A showing held sufficient to justify the allowance of an application to change a & 
desert land entry to a different tract, is also sufficient to warrant the transfer. of _ 
the initial payment theretofore made. . 

Where the transfer of payment, in such a case, is denied, and the appleant fails to 
appeal, his rights in the premises are lost by such failure, and can not be recov- 
ered through a ap peequent application for repayment. 


eer ary ee to the. Commissioner of the General Land Office, core 6, 
“1895. Yes 7 “(G. . By) 


Your office biter “Gg? of August 11, 1893 ,canceled desert land entry _ 
No. 588 for lot 4, Sec. 35, T. 27 N., R.17 E., M.D. M., Susanville, Cali- 
fornia. made by Herman L. Kuhimar December 29, 1891, and on same. 
date allowed him to make a second desert land entry of the N. 4 of the 


.. NW. 4, Sec. 25, in same township. 


This action was taken upon a showing deemed by your office sufficient, — 
and was to the effect that the land entered (said Lot 4) was not the land 

he supposed he was éntering; that he was misinformed as to the true 
description of the land he desired by an agent of the Honey Lake Val- | 
ley Land and. Water Company, who was also a surveyur; that the land 
he selected, and which he supposed was properly described, is situated 
about one- half’ mile west of the land actually entered; that he ‘‘is 


7 informed” that there were uo section corners to be. found, at that their 


absence caused the mistake; that the land which he supposed he had 
entered was already covared by a desert land entry; he therefore 
applied to make a second entry of the land above described,” and, as 
above seen, your office allowed the application.. 

After his application was favorably considered by your office, fie 
- then applied for a return of the purchase money ($20) paid on said 
- desert entry No. 588. Your office, by decision dated March 7, 1894, 
denied the application, and Om that. judgment he has appesics to 
this Department. — 

Section 2362 of the Revised Statutes provides for repayment to the © 
purchaser, or his legal representatives or assigns, upon proof “that 
any tract of land has been erroneously sold by the United States, SO 
that from any cause the sale can not be confirmed.” 
The responsibility for the entryman’s mistake was not on the govern- 
ment; the land was surveyed in 1875; there were other desert land 
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entries made in i the same ‘section about te same. time, and it would = 
seem that the entryman by a little more care might Nave correctly | 
3 described. the lands he desired. ‘to enter. : Again, the land actually 7 
entered appears to have been subject to the entry allowed, and had the 
-entryman complied with the law, the sale might have been ‘confirmed; 


a _ hence repayment is not authorized. Heirs of G.and D. Duprey, 4L.D., 


187; Heirs of Pierre A. Sylve a al.;, idem., 293 5 Ambrose We Givens, 7 
$L.D., 462 — 
 Itis insisted, however, that fife entryman had. the ror to have his | 


entry changed under the provisions contained in section 2372 i the 


‘Revised Statutes. ‘That section reads as follows: 


In all cases of an entry hereafter ‘made, of. a tract of land not jaendlens to be 


a entered, by a mistake of the true numbers of the tract’ intended to be entered, where | 


the tract, thus erroneously entered, does not, in quantity, exceed one half- Section, 
and where the certificate of the eee purchaser has not: been assigned, or his 
right in any way transferred, the purchaser, or, in case of his death, the leva rep- | 
. resentatives, not being assignees or transferees, may, in any case coming within the | 
provisions of this section, file his own affidavit, with such additional evidence as 
can be procured, showing the mistake of the numbers of the tract intended to be 
entered, and that every reasonable precaution and: exertion had been used to avoid | 


the error, with the register and receiver of the land- district within which such tract 29 


~ of land is situated, who shall transmit the evidence submitted. to them in each case, 
together with their written opinion, both as to the existence of the mistake and the _ 
credibility of each person testifying thereto, to the Commissioner of the General - | 
Land ‘Office, who, if he be entirely satisfied that the mistake had been made, and . 


: that every reasonable precaution and exertion had been made to avoid it, is author- — 


ized to change the entry, and transfer the payment from the tract erroneously entered, 
to that: intended to be entered if unsold; but, if sold, to. any other tract liable to 


entry; butthe oath of the person inberested: shall in no. case be deemed sufficient, in. | 


_ the absence of other corroborating testimony, tv authorize any such change of eneyy 
- nor shall anything herein contained affect the right of third persons. | 


The statute just: quoted allows the transfer of a payment from the 


tract erroneously entered to that intended to be entered or to any other. — | 


tract liable to entry, when proper showing is made. __ 
~ When your office, by decision dated August 11, 1893, ee ‘the: 
claimant to change his entry so as to inclade the la id actually intended — 
by him, the payment made on the erroneous entry should have been’ — 
transferred to the second entry, as the first payment required. If the . 
showing made was sufficient to allow his application for change of | 
entry, it was also sufficient to have authorized the transfer of payment. 
Your office, however, held that, “The money paid on said entry can not 


be credited as initial payment on the second entry, aS requested, but i ; 


_ payment must be made in the regular manner” | 

~ Claimant did not appeal from. that ruling, but, cat ule ileal 
making his entry January 22,1894, and paying the required amount, $20. _ 
- Having thus waived his rights, which he might have obtained by 
7 filing his appeal, it is now too late to. complain. - - 
The section above quoted does not authorize repayments, and there 
is po existing law under which relief can be afforded. : 

Te judgment epperiee from is affirmed. | | 
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‘HOMESTEAD ENTRY—MEANDERED STREAM. 
WILLIAM. J. SIMMONS. 


The fact that a stream has been meandered will not operate to defeat an entry — 
| embracing lands on. both sides thereof, where it is satisfactorily shown by the 
records of Bayes. that such stream does not fall within the class that should be te 
meandered. , - 


| Seoretarg y Smith to the Conimissioner of t the Gener al Land Office, Tals y 6, ar. 
1895. (F. W. C. Y 4 


I have considered the appeal by William J. Simmons from your office 
decision of April 15, 1893, denying his application to amend his home- — 
stead entry, made September 22,1891, for the SE. 4 of the NW. } and — 
lots 3, 4, and 6, Sec. 6, T. 11 N, RB. 4. W., Oklahoma land district, Okla- 
, homa, SO as. to cata in adainion thereto lot 5, which was omitted 
through mistake at the time of making said ania, | | 

Your said office decision denied the application to amend: upon the 
ground that said lot 5 is not contiguous to the tracts covered by said 


entry, but failed to state the cause that rendered the same non- contig- a 


uous, and by departmental letter of December 8, 1894, a statement of 
‘facts relied. upon by your said office decision was faited for. 

I am now in receipt of your office letter of May 10, 1895, in which 1 
is stated that: ; | 


| _I find on examination of tie official plats that said lot 5 is sapardtiad aoa the - 
remaining tracts embraced in the entry of Simmons by the North fork of the. 

Canadian River, a meandered stream, and presumably this is the ground on which | 
the decision was based. I would further state that said plats show the average — 
right angle width of the North Fork of the Canadian River to be 1.30 chains. | 


In the decision of this Department i in the case of Hattie Fuhrer G2. 
L. D., 556), it was held that the fact that a stream has been meandered _ 
will ng operate to defeat an entry embracing Jands on both sides” 


- thereof, where it is satisfactorily shown by. the records of survey that 
such stream does not fall within the class that should be meandered. ._ - 


In that case the stream considered is the same as that relied upon in 


the present case, namely, the North Fork of the Canadian River, and ‘. 


therein it was stated that the ou of an examination made of one | 
field notes of survey show— | 
That the general average width of said river at a right angle with the course of | 


the stream is found to be only about 1.30 chains (84. feet) less than one-half the dis- »* 


tance prescribed by the present rules and regulations for meandered rivers. 


This examination coincides with the report from your office in the 
present case, and I must, therefore, hold that the meandering of this 
stream was improper ad is ‘not sufficient cause for re the. e appli- . 
— eation by Simmons. 
Your office decision is therefore reversed, and the papers in the case 


- are herewith returned, with directions that the amendment be allowed es 


_ as applied for, if, upon further examination, no other sufficient reason » 
exists for denying the same. =e 
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DAVIS +. . TANNER ET AL. 


| Motion for review of. departmental decision of March. 49, 1895, 20° ' 
L. D., 220, and application for penoarue denied by Secretary Smith, . 
July 6, 1895. | 


TIMBER CULTURE CONTEST—DEVISEE. _ 
LEECH v. BROWNELL. 


In proceedings against the timber culture entry of a deceased person the devisee of : 


the sole heir of the entryman is the only party having an interest in the entry;. a 


and the failure of such ‘party to appeal from an adverse decision i Is final as to 
his rights in the premises, | 


Beoretary Yy. Smith to the Commissioner of the General Land - Office. July 6, 


1895. 1g ae (C.5.W.) 


: have before me the appeal of Annie A. Williams, font your office 
decision of December 23, 1893, in which her petition to have the case _ 
of Samuel Leech a eainGt the heirs of Frank Brownell, deceased, 


9 7 involving timber culture entry No. 11,817, made January 4, 1887, 
~ re-opened, so as to allow appeal to be. filed, was denied. 


The contest of Leech was initiated. ipeceiber 3, 1892, “After: aff 


| davit was filed and before notice issued, plaintiff applied for leave to — : 


' publish the notice alleging the death of defendant who made said. 

entry, and that there were no known heirs or legal representatives in. 
the State of North Dakota, and service was aonorlingly, ordered and = 
perfected by publication. be 

March 22, 1892, W. K. Smith, a notary public at Lisbon, North: 


me Dakota, was designated and commissioned by proper order to take — 
_. testimony in said case. At the taking of said testimony C. D. Austin G 
appeared. as attorney for the defense, claiming the right to represent.“ 


| - the heirs of Brownell and over the objection of opposing counsel, 


cross-examined plaintiff’s witnesses and introduced and examined wit- 


nesses for the defense, which testimony became a part of the record. o 


On the disposition of the case by the register and receiver, they found — 
that the grounds of contest were sufficiently proven, and further found 
_ that Austin was not authorized under the rules of practice to represent — 
defendants. Notice, however, of said decision was served on Austin» 
by registered letter, and like notice directed to the heirs of Frank 


Brownell was sent by registered letter to Perry, New York, and as 


appears was duly received and poces hed for by. Annie A. ‘William S; the : 

petitioner. : 
No appeal was taken and the finding of the register andi receiver on 1: 

the facts became final, and on September 16, 1893, said timber culture - 


| entry was canceled. On November 8, 1893, Saino! Leech exercised his __ 
oe eee rig ht and made homestead entry No. 20, 784: upon, ‘said tract. 
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iss her affidavit Aas me Williams alleges that Frank Brownell died. 
about J uly 1, 1892; leaving his mother, Christina Brownell, as. sole heir. 
That. Christina Brownell died January 13, 1893 , leaving a will j in which 
she bequeathed to affiant ber real estate, iugledine this land; and that — 
the notice directed to the heirs of Frank Brownell which she; affiant, — 
received was not proper notice to her, aud that Austin, who was attor- _ 
ney for defendant, was not notuiled of the decision of the Rees and 
receiver. 
The petition and affidavit of Annie A. Williams forms the eietaats : 

for the present motion to re-open the case. It asserts that Christina 
- Brownell was-the sole heir of Frank Brownell, deceased, and that 
affiant is the devisee of: the real estate of the said Christina Brownell, 
including the land in controversy. If these facts be true, then affiant 
was and is the legal representative of Frank Brownell, deceased, under 
timber culture laws and would represent his rights. | 
In Starkweather et al. v. pean et al. (15 o me r0e); ATES | 

Assistant. Chandler SQys: | : | i 


Tam satisfied that a timber culture entry is subject io a devise by will, and if the | 
executor of a will complies with the requirements of law he may make final pr oof, 


as the deceased entryman could have done if living. 


Inthe case of John A. Sabin, administrator (16 L. D. 149}, it was 

held that either heirs or legal representatives might m ake final proof. 
It follows that if the affidavit of Annie A. Williams is true, she, only, 
is interested in this land, and if so, she had notice of the decision 


i. “complained of, as the record ee and it Was s her. own negligence 1 not 


to appeal. , 
It is not necessary now to atae mine whether Austin exhibited proper ‘ 

authority to appear for defendants or not. Annie A. Williams. Tecog- 

- nizes his authority, and the record shows that he was legally served 

with notice of the BEETS decision, auc of oC defendant’s right to 
appeal. — | =~ 
Your ouce cecision is s appro oved. 


——— 


Sure ET AL ®, CopLin. 


. ¢ 


Motion for review of departmental decision of March 28, 1895, 20 
Tr. D., 264, denied Uby Sas Smith, July 6, 1895, 3 
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_— TIMBER CULTURE ENTRY—ADVERSE POSSHSSION. | 
STREETER | v _Rouru. 


. The possession . cad improvements of a “settler a asserts: no date ingen the settle- : 
ment laws within the period accorded therefor do not operate to exclude the land 
covered thereby from appropriation under. the timber culture law by another 
_ person; and such inter vening entry will defeat the subsequent asserbion. of the. 
‘settlement right. a = | 


Seoretarg y Smith to the Commissioner of tie General Land Oe, Jay Oy 


a “Ovreber 14, 1863, Taceda Green made homestead entry No.. 159, for ; 
~ the W. 4 of the NW. dand W. $ of the SW. 4, Sec. 1, f. 16 N., &. 3B, 
Lincoln oad district, Nebraska. 


. November 2, 1871 , Byron Streeter made homestead ent No. 9541 for | 7 


the W. $ of the NW. 1. aforesaid, and made final proof November 10, 
1876, and received final receipt mad certificate No, 5597, | | 
_. May 1, 1876, John F. Pee mace homestead entry 3 No. 1876. for the — 
Ww. 4 of the SW. 4 tt | | 
‘Your office, by letter of ‘Devambar 15, 1876, held Streeter’s said entry — 
for cancellation because of conflict with homestand entry No. 159. No 
appeal was taken and your office letter of October 1, 1877, canceled 
homestead entry No, 9541. Homestead entry No. 0. 1876 was canceled for - 
the same reason at the same time. ms, 
By letter of March 26, 1879, Mistress Gren’. a was “eaniesied ‘ 
because of her pele uishiient thereof and it was held that the lands © 
- covered thereby were excepted by her said onHy. fr om the gr ant to the 
Union Pacific Railroad Company. | 


-  -The attorney for said company alleged that “Mistress Green’s entry fn 
was illegal at its inception and therein null and void, and that conse- 


. quently said land was not excepted from said grant as a result thereof. | 
Your office, by letter of June 15, 1879, held that the land was: noy 
excepted from said grant. 


J uly 19, 18-0, Rolph made application to again enter the W. 4 of the 


SW.i4as a ones ads His application was rejected. He appealed. 
Departmental decision of March 14, 1881 allowed his application hold- 


| _. ing that the land was excepted from the erent to said zeomyany by reason . 
of Mistress Green’s said entry. | 


May 23, 1881, Rolph made Hine oulture entry No. 1361, for the W.4 


of the NW. J 4.the land covered by Streeter’s canceled homestead Site i 
7 August 14: 1882, Streeter filed an application for the re-instatement = 
of his igectead entry No. 9541, timber culture entry No. 5597, alleg- 


ing that he had no notice of the cancellation; that he had mesided on 
and cultivated the land since October, 1871, and had improvements , 


on the same, consisting of a frame house, corn. crib, and forest trees, 


and had the greater part of the iand under cultivation. _ That Rolph 
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knew of his residence and improvements when he made timber culture. 
entry No. 1361. a 
Your office letter “F” of January 17, 1883, ordered a cease between | 


Streeter and none which was held May 16, 1883, with both parties in 
court. | 


| January 7, 1884, flie register and receiver und that oe ana 
~ his family had lived: continuously on the land from the fall of 1878 to 
the date of the hearing, and during all that time had cultivated.and 
improved the same; that during. all the time he was a qualified home- 
steader and that Rolph knew, when he made entry, of Streeter’s resi- 
_ dence and they recommended the cancellation of timber culture entry 
No. 1361. | 
| February 1, 1884, the defendant, Rola: appealed from said decision, | 
contending that Str eeter, by his long residence after the cancellation 
of his homestead entry, lost any rights that he may have gained by 
- settlement and residence, and that the intervening adverse claim of 
Rolph was conclusive of his, Streeter’s right of entry. | 
In your office decision of January 2, 1894, you agreed with the. find- 


| ing of the register and receiver as to the facts but disagreed with them . ae 
. as to the recommendation made for caucellation of timber cultur e entr y. 


No. 1361.. | 
_ On the 27th day of February, 1894, Byr on Streeter filed his appeal 
from your office decision. Said sopoul specifies two grounds of error— 
‘1—That it was error not to hold that Rolph’s claim was illegally initiated and 


; should be canceled. 
2.—That it was error not to re-instate Streeter’s entry. 


In my opinion the effect of Mrs. Green’s relinquishment of herentry — 


was to restore the quarter-section covered by it to the public. domain 


_ and render it subject to entry by any qualified applicant. 
_ Streeter’s former void entry was no bar to his right to. make second 
entry of the same land if he had sought to do so. 


Streeter’s possession did not prevent Rolph’s right to make timber 7 


culture entry, subject to Streeter’s right to make homestead entry, within — 
three. months, because of prior settlement. Streeter having taken no 
steps to place his claim of record within three months by filing contest 
or otherwise, and having allowed several years to elapse before moving | 
to re-instate his original entry, is too late as against the rights of an | 
intervening entryman, it appearing from the record and evidence that ~ 
_ he did have written notice of the fact that his entry was held for can- _ 
cellation, and that he did not appeal. See Burrus v. at De 
B97). | 
- -Rolph’s rights are , pur ely legal and it seems to be a great har dship 


— _ for Streeter to lose his home and his valuable improvements, but he has 


been guilty of such laches as to render oe hardship a) in the 


- presence of intervening rights. 


Your office decision reversing the finding of the local hice and | 
directing the dismissal of Streeter’s contest is approved. | 





“12. ss DECISIONS RELATING TO THE PUBLIC LANDS. 


‘is ee 


CONFIRM ATION- SCI LION 7 , ACT OF MARCH 3, 1801 -RELINQUISMENT. 


wa ok 
nd Cae 


“A 1 cave cone of at. dndivided interest in land covered es an ae does not, bring : 


4 


said entry within the contirmatory provisions of section 7, act of March 3, 1891. 


_ Where it does not affirmatively appear that an entryman has received notice ofa 


requirement of the.General Land Office, made prior. to the. passage of said act, 
the proceedings thus taken will not be held to defeat confirmation of the entry | 
under the proviso to said section. 3 : 

An entryman who has: transferred all his catenesd in jane land saveied ts his ene 7 
can not defeat the rights of his transferees by a subsequent ree of 
the. entry in question. Bg 


oo + 


neereay Sn: to the Commissioner of the General Land Office, Tals y 6, | 


AO e* ae t,o “(G.0.B) 


On Bantauies 26, 1876, Louis Land made. emeaaa ote No. 89, 
for the N. $ of the Nw. i 1, the NW. £ of the NE. 4 and lot 8, Sec. 35: : 
also lot 1, in See. 34, T. 39 S., R. 114 i. W. M., ‘Linkville how Lake-- 
view), Obes on. He submitted final proof April 23, 1883, and on May 
3, 1883, final certificate No. 74 was issued. | 

“Your office letter “©” of Septeniber 3, 1883, siepenaeaet the entry, 
‘tan required Land to furnish proof of naturalization. The records of 
the local office show: “Parties notified this 15th day of September, 
1883.” It does not ‘appear, however, that Land was notified of this 


| requirement. by registered letter; there is no proot, ee that he 


ever received the notice. | 
On June 15, 1893, Thomas M. Wiseman filed Wands sainGeehment 
and at the same a made homestead entry No. 1783 for the tracts : 


* embraced in Land’s entry, except as to lot 1, See. 34, 


On August 22, 1893, Wenzel J, Paul filed a protest seneel the dios 


—. ance of Wiseman’s entry, alleging that he had acquired title to the land 


ts reason of a foreclosure of a certain mortgage oes ee the trans- 


| -feree of the former entryman. © 


Your office, by-letter “H” of September 13, 1894, held canes Paul 
“has all the rights that Land formerly had, A that he would still 
have if he had not relinquished,” * and Paul was allowed ninety days - 
from notice within which to furnish evidence of the naturalization of . 
-Land’s father. | 

On October 13, 1894, Pail prone’ ig own ‘affidavit, together 
with a certificate of the county elerk of Siskiyou county, California, _ 
tending to show that Louis Land was as a Citizen of the State of Cali- 
fornia registered in the Great Register of Siskiyou county. ae 

Your office, by devision dated December 10, 1894, held the evidence - 
thus furnished “is entirely satisfactory” as to Tand’s citizenship, and. 
accordingly held Wiseman’s entry for cancellation, and upon said deci- 


sion pecommg final, Land’s enor would be reinstated. 
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From that judgment Wiseman has appealed to this Department, and 
alleges error: | 

1. In holding the avidente sufficient to establish the citizenship of | 
Louis Land, under the land laws of the United States. : 

2. In Teinstating: & relinquished and canceled homestead entry con- 
‘trary to law. : : 

Wiseman’s appeal and argument have not been formally anak 
but since said appeal was filed Paul, the alleged transferee, has filed a 
motion to pass the entry to patent under. the prOwnons of section 7 of 
the act of March 3, 1891 (26 Stat., 1095). 

It does not ‘amiematively appear of record when Lonis ‘and: the 
entryman, first conveyed any interest. in the land. It is admitted, . 
however, that he sold an undivided one-half interest in said land, 
together with the same interest in about five hundred acres-of other 
lands, to W. J. Paul, and it appears from the case of Paul v. Land, 
reported in 15 Or egon, p. 442, that Land conveyed this interest on May 
24, 1883, about twenty days after he received final certificate. —Sub- 
Seqiient to this transfer, and on December 24, 1883, Louis Land was - 
married to Martha A. Swingle, and on July 1, 1889, ie conveyed to his 


then wife, the said Martha, all his remaining PLeneA in thelandin — . 
question, together with his interests in some five hundred acres of other 


lands, apparently. the same lands ‘theretofore held in common with 
W.J. Paul. This transfer left the title of all the lands so conveyed 
apparently in Paul and Mrs, Land, as tenants in common. | 
It appears that on September. 10, 1890, Martha A. Land purchased. 
Paul’s interest in the lands then held in common. by them, including | 
the lands in controversy.. She gave her promissory note for the pur- 
chase price ($5,520), payable two years after date (September 10, 1390), 
“in United States gold coin,” and bearing interest from date at the rate 
of ten per cent per annum. To secure this note, she executed a mort- 
gage upon all the land (about 700 acres, including land in controversy). 

_ She was divorced from Land June 23, 1891, and on November 24, of the 
“game year, she was married to Thomas M. Wiseman, who, as above seen, 
secured Land’s relinquishment of the land i in a eeee, and was allowed 

to make entry thereof June 15, 1893.. | 

_ In November, 1892, Paul obtained a decree of for eee In the cir- © 
cuit court of Klamath county, Oregon, against Mrs. Land, then Mrs. 

Wiseman; thereafter the land was sold, and Paul became the purchaser 

at the sheriff ’s sale. 

_ Such being the facts, it is evident that Land’s any is ‘not secontenied’ | 

under the 7th section of the act-of 1891 (supra), because of any sale or 

_ incumbrance made to Mrs. Land, for such sale was-made after Mareh 

1, 1888; nor is the entry confirmed because of Land’s transfer of one- 
half ok. the land to Paul; although this transfer was made prior to 
March 1, 1888, yet bine an undivided interest, and not a specific 
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sibaivision, it is. held that the conveyance of such an interest does ~ 
-no6é bring the entry within the confirmatory provisions of said act. — 
Bradbury v. Dickenson A L. ‘Dz ard The proviso to section 7 reads - 
as follows: nn cr ea aoe 
That ter die lapse of two years from ‘tik date ot the issuance of the receiver's — 
‘receipt upon the final entry of any tract of land under the homestead, timber-culture, 
desert-land, or pre- -emptiou laws, or under this act, and when there shall be no pend- - 
ing contest or protest against the validity of such entry, the entryman shall be 
entitled to a patent conveying the land by him entered, and the same shall be issued 
to him; but this proviso shall not be construed to require the delay of two years . 
from the date of said entry before the. pen Ing of a patent therefor. | 


No one appears to have: filed any contest against Land’s entry; but, 
as above seen, your office letter “O” of eae 3, 1883, required 
him to furnish ‘proof of naturalization. 3 
The word “protest” in the act above quoted is ae as mean- 
ing any proceeding: ‘by any person who, under ‘the rules of practice, 
seeks to defeat an- entry (Circular, May 8, 1891, 12 L. D., ge te 
6 “proceedings”, as used in that circular, i is construed a 


as including any action, order, or judgment had or made in your office, canceling — 
an entry, holding it for cancellation, or which requires something more to be done by 
_ the entryman to duly complete and perfect his entry, and without which the cntey, . 
would necessary be canceled, (Instructions, July 1, 1891, 13 L. D., 1.) | 


it does not appear that Land ever complied with this order. In his — : 


3 final proof he swore that he came to America when he was eight years 


_ old; and both le and one of his proof witnesses swore that his father | 


was naturalized, If that be true, he was a qualified entryman. Never- — 
theless when he was called upon by your office to furnish proof of | 
“naturalization, he should have done go, if, in fact, he received notice of 
that Pon wear Tt does not affirmatively appear. that he received — 
such notice;. it would have been error to cancel his entry without giving» 
him an opportunity to comply with said requirement, and the fact that 
he made no effort to oe SO” would apy that he never received the — 
‘notice. | 

It results, therefore, that there was no ponies contest, protest, or 
“proceedings” had or begun against his entry on March 3, 1891, of 
which he was chargeable with notice; that being true, his entry comes 
directly within the terms of the proviso above quoted, unless he could 
by his own act defeat, the ri ights of his transferee Pa his eager ee 
filed June 15, 1893. _ : 

- When Lani executed this palingaisnmene he had then parted with 
; all’ the interest he ever had in the land for a valuable consideration; 
his relinquishment was therefore null and void. Daniel R. McIntosh, 
8L.D., 641. He was not in a position then by his own act to detent 
the ae of those who had paid him for the Jand.  True,-one of those 


transferees was his wife, and she is not here claiming any rights asa 


transferee; but the reason is manifest: she is the present wife of the — 


' DECISIONS RELATING TO THE PUBLIC: LANDS. 15) 


-entryman, Wiseman, and all her rights: have been duly foreclosed Ty. 
the interest of Paul. te i S 
Land may have been. willing by his relinquishment ‘to injure Paul, 
although for the benefit of his former. wife’s present husband, but ie 
can not, for reasons above given, be permitted to do so. ; 
. Your office, by its decision appealed from, found that Land was a 
Ges of the United States, and. therefore a qualified entryman. From. 
_ the above considerations, it is unnecessary to discuss the alleged 
errors, set forth in the appeal, as to the legality of that finding on the 
evidence produced. 
_- Wiseman’s entry will be panceen: and the tracts passed va patent 
under Land’s entry. 
The decision appesicn from is s accordingly. modified. 


2 HOMESTEAD CONTEST—RESIDENCE. 
- Mon?TGoMERY v. NEWTON, © 


A homestead. entry attacked for failure to reside on the land will not be canceled 
- where it appears that the entryman in fact had established and maintained-resi- 
_ ‘dence on an adjacent tract, to which he acquired title after his entry, but | 
. removed to the land covered by his entry prior to notice of the contest, and. 
where no evidence of bad faith 3 is shown to exist. 


= Seoretary Smith to the Commissioner of the eteneral Land Office, July | 6, 
7 L995, 2 & ° (BL OW...) 


- I have considered the appeal by RB, C. Wontgomery from your office 
‘decision of March 12, 1894, dismissing his contest against the home- — 
stead entry of Thos. D. Newton, made March 4, 1889, covering the ~ 
B. 4 of the SW. 4 of Sec. 29, T. 10S. »R. 3W. ; Little Rock land district, | 


Arkansas. 


Montgomery’s affidavit of contest was filed on aT anuary 20, 1692, 
alleging that the entry by Newton “was made for the purpose of | 
another person’s benefit, other than said Thos. D. Newton,” and “that 
the said Thos. D. ‘Newton has never resided on said land and has 
wholly abandoned said tract; that the said tract is not settled upon 
and cultivated by said party as required by law.” . 

_ Said affidavit was executed in December, 1891, but does not appear 
to have been filed until January 20, 1892, one ehich date notice for 
the hearing issued by the local officers, the testimony being taken before 
the clerk of the circuit court in Desho county, Arkansas. Upon the 
' conclusion of the hearing and after reviewing the record made, the 
local officers on July 22, 1892, rendered their decision recommending | 
the cancellation of defendant’s entry. On appeal, said decision was 
reversed by your office decision, the contest dismissed, and defendant’s 
| application to amend to an adjoining farm homestead entry was allowed. 

Eton oa decision Dep onuBo many has ee to this Pea, 
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it appears that the tract: in question hea for: a. ine pine prior to the : 
: makin g of defendant’s entry, been in the possession of his father, 


whose claimed title dated back to the State. The Jand had ‘been » 


improved to considerable value, and defendant’s father-in “law lived — 
thereon as tenant of defendant's father. 

The elder Newton, : learning that the State had never selected the 
land, and that he therefore had no record title to the same, gave the 
‘aprovements made by him upon the land to his son, the present claim- 
ant, who made the homestead entry therefor on March 4, 1889, as before 
stated. Prior to this time, to wit, in 1885, the elder Newton gave to 
his son the W. 4 of the SW. 4 of said ve 29, which was owned by 
him, and the present claimant built a house and made other improve- 
' ments upon what he supposed was a part of said W..4.of the SW. 4 of 
_ section 29, but which proved in fact to be just south of the line and in 
the NW. 4 of the NW. 4 of section 32. To protect his son’s improve- 
ments the father weg ed title to said NW. 4 of the NW. 4 of Sec. 32, 
and deeded the north twenty acres thereof to his son, but this was stile 
‘sequent to March 4,1889, : 
~ » Claimant continued to reside in the er baile as hetove stated, on 

section 32, until in January, 1892, when as he states, learning that his — 
right under the homestead law to the land in question was about to be 


‘contested he moved into the house upon: the land in question occupied a 


by his father-in-law, who. moved. on the land formerly occupied by 


claimant in section 32. This was several weeks prior to the service of | 
. notice of contest, so that whatever default may have for merly existed, 


was cured before the service of notice of contest 1 in aren: by Mont- a 
gomery. > = 


| Shortly after the filing of the contest, Sevier, after stating the facts a. : | 
- before recited, applied to change the form of his entry to an adjoining Sas 


farm homestéad entry, for which a formal application was made. 


_ From a careful review of the matter Iam unable to find any evidence — : ’ 
of bad faith in the matter of his claim to the land in question, but = — 


rather that he was misled through ignorance, or bad advice, and as 
he was residing upon the land at the time of service of notice of the 
present contest, said contest must, therefore, stand dismissed. 

The question-as to his right to amend the form of his entry is one 
purely between him and the government and from a careful review of 
the matter f affirm your office decision holding that the amendment 
should be allowed. 
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HOMESTEAD CONTEST—RESIDENCE, 
| DARLING v. ROBINSON. | 


| A ibe that the ery had established his residence on the land covered by his 
~ entry prior to notice of a contest against the same, and so cured his default, if 


any existed, can not be recognized, where itis apparent that the Pee Hesi: oe 


dence was induced by the prior contest proceedings, 


Seoretary Sinith to the Commissioner of the General cand Ofice, Fula y ie | 
1895. (W. F, M. ‘ 


- on n May 28, 1892, George i. Robinson mace homastedd entry of the 
NE. 4 of schon 8, township 126 N., range 4d me within the land. — 


district of St. Cloud, Minnesota. | 
* On March 16, 1893, Malcolm M. Darling filed an. affidavit of earltest | 


alleging that Robilicon 


_has wholly abandoned said tract; that he has never made his eesaonie: on said 


- .Jand since making said entry; that said tract is not settled upon and cultivated by. 


said party as required by law, that said George H. Robinson has not since said entry 
had or made his residence in the county of Stevens where the said land is. situate. 
A hearing was had on April 26, 1893, and on May 13, 1893, the reg. 
ister and receiver filed their separate opinions, the former nding for 
the contestant and the latter for the claimant. — Sr 
: The case is now here on appeal from the: decision of . your office dis-° | 
missing the contest. . : 
> James: Robinson, the father of. the sate cae covered. the (ana in’ 
controversy with a timber culture entry on June 26, 1889, which was’ 
canceled by relinguishment on “May 28, 1892, the date of his son’s' 
homestead entry. 
-- George H. Robinson, the son, and contestee here, resided at that icine: | 
and had resided for a dozen years, at Edina Mills, Hennepin County, . 
Minnesota, near the city of Minneapolis, and during those years was 
~ variously engaged in farming, and as-a clerk in coal and railroad: 
offices, and for three and a half years in an insurance office. ‘His: resi- 
dence when the entry was made was one hundred and seventy-five — 
_ miles from the land, which he had never seen and which he did not see 
‘until the 19th day of November, 1892, very nearly six months after the — 
date of his entry, when he went upon it and spent about ten: hours.. 
_ ‘He did not see it again until the 16th of March, 1893, but meanwhile, on 
- December 9, 1892, Darling had filed a contest, whieh was set down for 
hearing on J aluary 26, 1893, and continued to March 15, 1893, on which 
date the contestee made a special appearance through poral only, 
and moved - to dismiss the contest for want of sufficient notice. . The 
case was continued to the following day, March ‘16, and the motion. 


ne having been favorably entertained and the contest dismissed, Darling 


at once instituted the present proceeding, but’ did not get Service until | 
two days thereafter, on March 18, 1893. 7 
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| In the meantime, on March 16, the day upon which Darling's “ae 
— eontest was dismissed and the soca filed, Robinson proceeded to the © 


a land, which was situated one hundred -and thirty-two miles, by rail, 


from the land office, and affected to take up his residence thereon. 
- ‘The foregoing recital, taken from the record, and mainly from the es 
testimony of the slant himself, discloses a case wholly incon sistent, 7 


as I view it, with that good faith which the Jaw contemplates shall — 


actuate persons who go upon the public lands for the purpose of taking 


them as homesteads. Intending settlers, in good faith, do not make 


entries without any knowledge whatever of the lands ambraead therein, | 
nor do.they make contracts for dwellings theréon, as was done in this 


. case, with persons whom they do not know. 


Moreover, the conclusion of your office decision that 


Darling, by filing a new affiday it of contest, and proceeding thereon, waived all right . 
he may have had under his former contest, and at the same time left Robinson free’ 


. to cure his default as to residence, if any, before notice of another contest, 


while merely the statement of-a general rule of pleading, when applied. “3 | 
_ to the facts ot the case at bar becomes in the last degree technical and. — 


shadowy. There was simply a want of technical notice to Robinson, 
for it is net denied that he had actual notice, and the effect of the pro-. 
ceedings had was not any more than could have been. accomplished. by. 


a continuance for service, a practice recognized in the courts. The  _ 


discontinuance of the one contest and the filing of the other were 
practically simultaneous acts, and while strictly they were and must’ 


be treated as independent proceedings, they may and should be con- _ 


sidered: tog ether in estimating their stimulating effect on the feet 
-entryman. | 
‘It is clear that Robinson made his sestentied settlem ent on ae 16th 
of March under pressure of contest proceedings, and such a course can 
not be sanctioned by this Department. - , 

The decision appealed from is: reversed, and it is ordered that the | 
| entry ¢ of Robinson be canceled. | 


RAILROAD GRANT-INDEMN (TY-SELECTION. 
ATLANTIC AND PaciFic R, R. Co.. 


Where indemnity i is bane for lands included in a reservation the true ieandenics | 
of said reservation should be established, in. order to properly determine the 
-jJands for which indemnity may be allowed. | | 


Secretary Smith to the Commissioner of the General Land Office, July 6, me | 
(J. LB.) ° A outs + 1895. . . . (FW. 0.) 7 


I. have uence the matter submitted to this Department for 
instructions, by your office letter of March 23, 1894, the same being the. - 
matter of indemnity list No. 5, of selections made by the Atlantic and» 

| Pacific Railroad company June 22, 1887, - 
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; - Said list ent tadee 387, 377. 07. acres wittin the Pr escott land district . ? | eee 
- Arizona, selected on account of a like amount of lands claimed to have’ ee 


been lost to the grant, a portion of which basis is 224,000 acres, alleged. 2 
to be within the limits of the Camp Verde Indian. reservation, the bal- 7 
ance being within the Moqui reservation. 4, 


In the case of the Atlantic and Pacific Railroad Cenpany v. Willard ry 


(17 L. D., 554), it was held that the land embraced in the Camp Verde 
Indian Reser vation was excepted. from the company’s grant, and upon 
release of said reservation did not inure to the bencfit of said grant. 

In calculating the basis on account of the lands lost to the grant for 
the Camp Verde Indian reservation it appears that one Edw. H. Wilton, 
county surveyor of Yavapai county, Arizona, has prepared a diagram. 
in which he attempts to show the boundaries of said reservation and. 


the extension of the public survey through the same, and upon this — | . 7 


plat it is calculated that the reservation embraced 502,240 acres, and a 


basis is claimed on account of the odd numbered sections lost to the | 

_. amount of 224,000 acres as before stated. pad Le 
The limits of the reservation as shown upon the plat nue ‘ said ae 

surveyor is of ay parallelogram about twenty miles by. forty-five miles 


calculated from the old Camp Verde military reservation. ice 2 
- ‘The facts connected with the establishment of the reservation in. ques- 
tion are fully set forth in the decision in the case of the Atlantic and 

- Pacific Railroad Co. v. Willard, supra. The basis of the order estab- 


7 lishing the Camp Verde military reservation is the recommendation of . : . : 


- Vincent Colyer, Commissioner, as ret forth in his letter of October 3, 


1871, which declared a reservation of “all that portion of country, - et 
| adjoining on the NW. side of and above the military reservation of this 7 = as 
~ post on the Camp Verde river for a distanee of ten miles on both sides 

. . of the river, to the point where the old wagon road to New Mexico 


 erosses the Verde: Supposed to bea distance up the river of about forty- — 
7 five miles.” 7 
| From the above it is -agiae: seen that the Peoreation declared was : 
' calculated from the Verde river, being ten miles on each side thereof. 
The Verde river does not follow a direct course in a north- westwardly 
: direction from Camp Verde Military reservation to the point of meet- 
‘ing the wagon road to New México, and the reservation established | 
‘and followed by the county surveyor and made the basis for the com- 
-pany’s selection does not even approximate the correct limits of said 
reservation properly established, ue Verde river bein g made the basis. 
therefor. yaa 
I have had icomeny and returi her ewith, ab nace of: the Verde 2 


river and the limits of the reservation established thereon. Upon this - 


map is laid down. the limits recognized by the county surveyor referred ane 


- to and from an examination of said maerem. the difference will be | 2 z | 


Oo apparent, 
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“Your attanuen is directed to this matter, and the company’ S atten- 


: : = tion should also be called thereto, and proper steps should be taken to. 
ee propery lay down the limits of the reservation established in 1871. 


‘The remaining questions covering the. selection of indemnity lands. 


in lieu of the tracts lost to the grant. by reason of being within an — 


unsurveyed Indian reservation are disposed of in the: decision of this 
Department in the case of the Northern Pacific Railroad company, on 
review (20 L. D., 187), and in the spe of this. 1 matter yon will be 
_ governed fereby. | i 

. The list is herewith returned for your consideration and action in 
view of the lire ections here elu. given. | 


8 REPAYMENT—TRANSFEREE—INCUMBRANCE. 
CC. Ne LUKES. 


. A transferee who peer for repay rment must show, among. auiee things, that the 
. land covered by the entry in question js not incumbered. : 


3 Seer eturt ry Smith to the Commissioner of the General Land Office, Truly ¢ 6, oe 7 | 
1895. a | — (GO.R) | 


On TDacchibeg 17, 1883, cash receipt No. 6304 (Huron series) was 
issued to Kinsey HL. Robinson, for the SE. 7 of See. 3a. 2, Rk ‘B, i 


% nasdae South Dakota. 
- On November 4, 1884, your office rejected the proof for insufficient 


residence, Robinson was duly notified of this action, and failing to | | 


= furnish additional evidence, or appeal, the entry was canceled by vou ce 


Oe office letter of July 18, 1885. 


On July 21,1891, the application of O. N. ee as, ebena fide pur- 
chaser, and R. H. Fleming. as incumbrancer, was. forwarded. to your 


a office, asking. confirmation of the entry under the 7th section of the act 


of March 3, 1891. Your office rejected this application, on the ground . 
that said section does not operate to reinstate canceled entries. On 
appeal, the Department, on oy 26, 1893 a. & B, a p. 169), 
affirmed that judgment. 

On December 17, corlowing: mee made sppuentons er the fetand oe 
the purchase money paid on said entry... With his ‘application | he filed: 

1. Certified copy of the receiver’s receipt. - i 

2. Copy of warranty deed, dated J anuary 21, 1884, from Kinsey H. 
Robinson (single) to C. N. TLukes, trustee, subject t to Ka certain mort- 
gage of two hundred. and fifty dollars.” _ - 
- 8, A quitelaim deed to the land from ©. N. Takes to the ‘United : 
States of America (duly recorded). | 


4. A certificate from the register. “of deeds for the ne. stating wo 


: ‘that “the receiver’s receipt, warranty. deed, and qguitclaim deed, all | 
- attached thereto and attached to the application and affidavit of C. i 
_ Lukes, constitute all of the record title to said tract of land, as Shown 4 


Rae by and from the records of my oilice. Z 
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‘By ‘Luke's affidavit, stating that he was the successor in inter est of 


the entryman; that he had not sold, assigned, or incumbered the title — ae. 


to said tract; that upon diligent inquiry he had been unable to ascer- | 


tain the avleveabonts: of the entryman, and that he was the successor ae 
a in interest to the land at date the entry was canceled. - 2 ages 
On April 7, 1894, your office’ required him to ‘farnieh! a certificate Of ete 


7 the recording officer to show that the mortgage (mentioned in the deed : 


from Robinson to him) for $250 had been satisfied; also requiring him 
to furnish an affidavit that he had. not been indented for the failure. 
of title. This requirement he attempted to meet by his affidavit,dated =~: 
April 16, 1894, stating that he had never been indemnified against the 
.. failure of Robinson’s title; also that he -had never assumed the pay- | 
ment of the $250 mortgage. In transmitting this affidavit, theregister — 


stated that the mortgage against the land of $250 had not been 
satisfied, and that a certificate of satisfaction could not be obtained. 
Your office, by letter of April 23, 1894, held that the mortgage is a 
lien upon the land, and that “under the law governing repayment of * 
purchase money paforé repayment cant n be anthorized, the land must be 
free from all incumbrances.” 

From that judgment Lukes has ‘anéstal to this Wepaccnent 

- It is apparent that the land was erroneously sold;. that is, the money 
was accepted and receipt given upon evidence deemed? by the local 
officers sufficient, but which upon review by, your office was found 
insufficient on the question of residetice. No fraud appears to have 
been charged against the entryman in the presentation of his final _ 
proof, and failing in due time to beeper: to the ee of your | 
office, the entry was canceled. : | 
‘The purchase money should: not have ea accepted: or final ccalpt 
given, because the final proof. on its face did not justify that action; 
the error, however, was that of the local officers, and not of the entry- 
7 cate renee the entry was “erroneously allowed,” within the meaning 

of section 2 of the act of June 16, 1880 (21 Stat., 287). That section 


authorizes repayment to be made “to the person who made such entry, — 


or to his. heirs or assigns,” and section 4 of the act provides that the 

‘Commissioner of the General Land Office ‘shall make all necessary | 
rules and issue all instructions to canry. the provisions. of this act into oe 
— effect.” | | 


‘The question here mreseiicd is, Saihen repayment can. ie Hale: 6. ae 

an. assignee or vendee of the original entryman, in any case, where the 
_ records show the vendee purchased the land charged with a pre- existing awe 
-_ ineumbrance made by the entryman, and not released of record. = ca 
From the facts above given, I think enough is ‘shown. to authorize | ae 

the favorable consideration of. the application, unless. the unsatisfied Lee 
. mortgage prevents it. ae a cp 
‘To secure repayment under sedtion 2 of the act. of 1880. (supra), ‘it is ee 


not only necessary to show that the entry was “erroneously allowed,” _ 
but the duplicate receipt must be surrendered, and “the execution of a 
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— | proper relinqnishinent of all eianie to said land” ” must be. made. ‘The 


evident purpose of Congress was to provide that. before repayment : 


could be authorized, the title to the land must be whollyin the govern- 
- jnent, unclouded by ineumbrances which might possibly interfere with. 


an after acquired title under patent. And-so in the circular of August: _ 
6, 1880, instructions were issued by your office, duly approved by the © 
‘then Acting Secretary of the Interior, . which, ome other things, : 
it states that: : 3 | | 


Where the: duplicata receipt ee ‘seen lost or eles towed: a scezcouts will also be | ce | 


required from the proper recording officer showing that the same has. not become a 


When the srioiial entr on an applies for ear he is sennived to 7 
make oath that he has not transferred ‘or incumbered the land.” ~ 
| -Geueral Circular, 1892, page 85. The reason for. this requirement is 
~ ‘obvious: he should not be allowed. to sell or encumber the land, and 
on failure of. title obtain the pace money to the injury of his 
grantee. - | + a | 

When oue purchases the (anid from the sak entryman and the 
land is charged with a pre-existing incumbr ance, such purchaser can 
not be heard to say that he did not “assume” the: payment of such 
- incumbrance. | eos ? | 

In the case at bar, ianess deed to the land recitad all incumbrance 
of $250. If the original entryman could not obtain the purchase price 
of the land without canceling this incumbrance, neither could his 
transferee; for. the latter had no ) greater or further rights: than the 
former. | 7 
‘The decision appealed from is s affirmed. 


ADJOINING FARM ‘ENTRY—SECTION 5; ACT OF MARCH By 1889. 
| HARVEY. A. BLACK. | 


a The right to ‘make an aagoihins farm entry nader section 2289, R: S., can not be 

° allowed where the homestead right has been once exercised ‘though for a » less | 

| amount than one hundred and sixty acres. - ; | 

“The additional right conferred upon homesteaders by section | 5, act of March 2 , 1889, ; 
can only be exer cised on land contiguous to the orig inal homestead. 


Secretary y Smith to ‘the Commissioner of the Gener al Land Orfice, core 6, 
OgOs a4 oo | (S. V. P.) _ 


On October 9, 1894, the Department allow ed the spaieadedl of Harvey 


Se aN ea to sanee. oo additional . honiestead entry for the 8. 4 of the © 


SW. 4 of See. 4,1. 7, R. t EB. , Huntsville, Zein to an adjoining 
farm aes for ‘he rice | 

_ It appears that Black holds by patent under fot oatoua eee eighty : 
: a acres in section 8, in said township and range, and that he also owns a 


; matter of. record, and that there is 00 incumbrance of the title to the land mene: a 
under. fs - 
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_ by deed from one Dean the N. $ of the SW. - of section 4. August 31, 
- 1889, he made an additional homestead entry fot the tract first ieseribed, 
and on January 12, 1893, he made application to change said entry a 
an adjoining farm entry.. This application was denied in your decision 
of May 25, 1893, but allowed in the departmental decision firstreferred to. 
By. letter of October 25, 1894, you returned the decision of the 
‘Department, in accordance with my aeee of the 25d, for a reconsid- 
eration thereof. | < 
- The tight of adjoining farm apie dees ner appear to have’ been 
intended.as an additional homestead right, but as a special privilege 
- accorded to persons who already bad secured title, under other laws, — 
_to less than one hundred and sixty acres of land adjacent to the public 
land, and to such persons was extended the special privilege of an 
entry of an adjacent tract of public land of an amount which added 
to the land already owned would aggregate one hundred and sixty 
acres, without removing from the land on which they were then resid- - 
ing. But where the homestead right has once been exercised, though 
for a less amount than one hundred and sixty acres, the right to make 
an adjoining farm entry has always beeu denied~by the Department. 
Thomas B. Hartzell, 5 -L. D., 124; John B. Doyle, 15 L.D., 221; John 
W. Cooper, 15 L. D., 285; General Circular, February 6, 1892, page 17. 
To remedy hatdships arising from this construction of the law and 
_ for similar purposes, various additional privileges have been granted, as 
under the acts of March 3, 1879, 20 Stat. ., 472; July 1, 1879, 21 Stat., 46; 
and March 2, 1889, 25 Stats, 854. The-provisions of Seotion 5 of the last 
named act seem pspedially directed | toward cases where the claimant 
had already made one homestead entry of less than one hundred and 
sixty acres, alowing him to take, withont residence thereon, an addi- 
tional contiguous tract of an area suffici ent to ag gregate with his hornnen 
entry one hundred and sixty acres. | 
‘This is clearly an “adjoining farm | ont but it is not the one 


granted under section 2289 of the Revised Statutes, nor the one 


claimed herein, for in the present case the land asked for is. not con- 
- tiguous to the original homestead entry. . a 
Black’s additional entry, as originally made, is clearly within the = 
-. provisions of section 6 of the act of March 2, 1889, but, as it will be — 
seen from the foregoing, there is no aaehotiiy under any of the pro- 
visions of the homestead law, as construed by the Department, that 
would warrant the allowance of Black’s present application. mH 
The decision, therefore, of October 9, 1894, is vacated, and “your | 
decision of ree 25, 1893, is hereby affirmed, oo , pa 


BROAD v Rie 


ee Motion for review of departmental decision of enie 27, 1895, 20 


cae LD. Ope and rehearing therein, denied by Secretary Smith, July 6, 1895. 7 
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RESERVA TION-EXECUTIVE ORDER OF WITHDRAWAL. 
NATHANIEL J. HUMPHREY. 


ik departmental jatter to the Conmiceionse of the Geis cae Office directing him = 


to withdraw at some future time, when sur veyed, a sufficient quantity of land to 


serve a specified purpose, is not in and of itself a withdrawal. 


Where : a telegraphic order of the General Land Office to the surveyor ae of a 


State directs the survey of certain lands for a specific purpose, and notice thereof 


is not given the local office, said order should not be treated asa withdrawal, ae 


as against the rights of settlers acquired w ithout knowledge thereof. 


Sabi atny: Smith to the Commissioner a Indian A Fairs, Tuly iy 6, 1895, 7 
(3.1. BL) - | e gy - (J. L. MeO.) 


The Bepmcanient: is in | ieee of your “office letter of May 18, 1895, 

_ directing attention to departmental decision of April 26, 1895, 20 L. oe | 
414, in the case of Nathaniel J. Humphrey, and peace atten: Said 
par ties had been permitted by the local officers to make entries of lands 
in the Tongue river valley, Montana. The General Land Office held 
said entries for cancellation, ov the ground that they had been allowed 
in violation of Department peder of June 22, 1886, to the General Land 
Office; and of the General Land. Office telegram of the same date to 
the surveyor general of Montana. 

The Department held that no lands along: the oe river valley 
were withdrawn until the letter of the General Land Office to the local 
officers, dated October 25, 1886! and. that the only lands withdrawn 
were those described in ‘said letter, 

Your office letter of May 18, 1895, suggested in connection with this 
subject: | | 


That fies Department order of June-22, 1886, and er which the Geneval Land Office 
_ issued telegraphic instructions to the surveyor general of Montana, to make certain | 
surveys “in Tongne river valley between three south and eight south,” is stild in 
force, never having been revoked, aceording to information in the possession of this 
office; and that Department order of September 3, 1886, under which the General © 
Land Office directed the withdrawal of certain lands from the mouth of Stebbins’ | 
Creek to the mouth of Hanging Woman’s Creek, is supplemental, to the first WOES 
and i in no way set aside or annulled the same. 


TEL understand the above contention conneotly: it is sto the effect that — 
the order withdrawing the land along Tongue river from the mouth of — 
Stebbins’ Creek to mouth of Hanging Woman’s Creek was issued 
in pursuance of the second order of the Departinent (that of September 
3, 1886); and not in pursuance of the first order of the Department (that 
of June 22, eee is still in pee and. in no way set aside or 

annulled.” 

The letter of the Commissiover of the General Land Office would. 

seem to indicate that he considered himself, in his letter of October 25, 
1886, to be carrying into effect both orders of the Department, and not — 


ee REGISTER AND RE curvEr, 
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merely one. His letter (in. so far as it bears upon this branch of the 
mater) reads as follows: : 7 | oe 
| Octope 25, 1886.. 


Miles City, Montana. 7 7 
GENTLEMEN: On the 224 of June last I telegraphed to the surveyor poner at 
Helena, Montana, to survey certain townships of land in the Rosebud and Tongue 
river valleys, in your district—these surveys to extend far enough back from the. 
rivers to take in all the agricultural lands in the valleys named, but no further. | 
The object of these surveys is mainly to enable the Department to locate the 
N orthern Cheyenne Indians on homesteads ‘in severalty in the valleys referred to. 
On September 3, 1886, the Honorable Secretary of the Interior directed that no _ 
filings or entries of any kin’d be allowed pending the survey, nor afterward till the "a 
Indians have finst male their homestead entries through authorized agents. | 


It seems to me clear that the land upon which “no filings or entries 

of any and ” shall “be allowed pending the survey,” are the lands 

yeferred to in general terms in the departmental.order of June 22, 

1886, and the “survey” reférred to is the “survey” directed by the 

game order. The Commissioner of the General Land Office goes on to 
You will th erefore— 


(That is, as I understand, because of the two orders. previously | 
referred to in the same letter—to wit, the order to-the surveyor general, 
on June 22, in pursuance of the departmental letter of the same date, 
and also of the more specific departmental order of September 3, 1886.) 
be on your auard and receive no filings, or entries, or locations of any kind, upon 
any unoccupied (by whites, legally, ) lands on both sides of Tongue river, from the 
mouth of Stebbins’ creek on the west bank to the mouth of Cook’s creek, and on | 
- the east bank from opposite the mouth of Hanging Woman’s. creek, 
_ But even if it were to be conceded that the contention of your office 
is correct—that the order to the local officers to withdraw lands in the 
Tongue valley between Stebbins’ creek and Hanging Woman’s creek 
on the south was in pursuance solely of the departmental order of Sep- 
tember 3, 1886, and was not in pursuance of the departmental order of 
June 22, 1886—then there never has been any withdrawal under the 
departmental order of June 22. The departmental order of June 22nd 
is not per se a withdrawal; for.a letter to the Commissioner of the Gen- 
eral Land Office directing him to withdraw—at some future time, when . 
surveyed—a ‘sufficient quantity” of land to serve a certain purpose, is - 
not in and of itself a withdrawal. Nor is it the practice to withdraw 
| lands from settlement and entry by telegraphic orders to the surveyor | 
general of a State, ignoring utterly the register and receiver.of the local 
land office—even if the information to the surveyor that “the surveyed | 
land will not be open to entry” could be construed as an order of with- — 
drawal. Certainly it would seem very unjust to all the settlers along 
the valley of the Tongue river for ten miles south of Hanging Woman’s _ 
creek, to eject them from. their homes and dispossess them of their 
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ftaeuonents because ae a Bisiaieha to the surveyor general, at Helens, | 
of which neither they nor the local officers at Miles ity had ever heard. 

| Tam still of the opiniou that the departmen tal order of June 22,1886, 
| directing the Commissioner of the General Land Office to widen $9 
- sufficient quantity” of lands to locate the Northern Cheyenne Indians 


‘upon was not in and of itself a withdrawal; that the telegram of the — 


Commissioner to the surveyor general directing the survey of certain — 
townships was not in and of itself a withdrawal; and that the only — 
Jands withdrawn in the Tongue river valley were those withdrawn by 
the order of the Commissioner of the General Land Office to the regis- 
_ ter and receiver of the local office, on October 25, 1886, embracing lands 
“on both sides of Tongue river, from the mouth of Stebbins’ creek on 
the west bank to the mouth of Cook’s creek, and on the east bank fr om 
opposite the mouth of Hanging Woman’s Steele mo : ie 

However, if it should be your opinion that the land wade by the 
Commissioner of the General Land Office, by his letter of October 25, 
1886, is not sufficient for the purposes set forth in said departmental 
letter of June 22,1886, I should be willing, upon. your recommendation, 
setting forth the facts upon which you base the same, to order a with- 
drawal from settlement and entry of the remainder of the lands sur- 
veyed in pursuance of the telegraphic order to the surveyor general © 
of Montana, under date of June 22, 1886, in so far as said lands have 
not hitherto been settled upou or: entered. 

in any event, should any Indians be found oceupying any lands in 
the Tongue river valley outside the limits herein held to be withdrawn, 
their claims will be entitled to consideration under the general allot- 
ment act of 1887, and every effort made by this Department to protect 
them in their rights. 


S eaammnamananasiemeen’ 


ACT OF JUNE 15, 1880—WAIVER—PRAUTICE—ACT OF MARCH 3, 1887. 
BRITIAN v. NIXON. 


The voluntary relinquishment of an adjoining farm homestead is a bar to the. sub- 
sequent purchase of the land, by the entryman, under the act of June 15, 1880. 

The application of a party for the exercise of a right. to which he is not entitled 
can not be held.a waiver of his actual rights, where no one is induced to take 
action in the premises by reason of said application. 

To avoid circuity of action the Department will determine the siohts of parties § in | 
a case before it for consideration, though such ac eslon HAY, involve matters Oh - 
passed on by the General Land Office. . _ 

The right of a purchaser from a railroad company to sorieck title under section 5 . 
act of March 3, 1887, is not defeated by a pending application to make homestead | 

entry not based | ou a a settlement right. ; : 


Secretary ye Smith to the Commissioner of the Pee Land Office, « uly 6, | 
| | (1895. re ot en Cle oe 2) 
By your office letter “F” of May 2, 1894, you fananatied to this: 


‘Department the appeal of George W. Britian, | in the case of the said 
Britian v. Alfred ft. Nixon, from your office decision of J antay 10, 
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7 1894, rejecting Sida application to._purchase, under the. act of J une 


1b. 1880, the NE. 4 of the NW. 4 of Sec. 28, T. 25 XN. » R24 W,, , Spring- 
field, Missouri, ind district, and holding Nixon’s application. to make — 
| ombstead entry of said tract for acceptance, subject to Britian’s right ; 
.of appeal. 3 
The facts in this case, briefly stated, are as follows— , 
_June 25, 1866, Britian made an sions farm homestead. ey for 


the tract described. January 26, 1875, his entry was canceled on his 
ts relinquishment thereof, for the reason, as stated therein, that he was 


the owner of more than one hundred and sixty acres of land at the date ¥ 

- said entry was made, and was therefore not qualified. to make entry’ of 
said tract. ; 

. August 23, 1887, he applied for a ceiietateinent of said eae 

August 28, “188i, Nixon applied to eee homestead entry of’. said 


= . tract. 


The local officers rejected both of said Applications for alleged col- 
flict with the grant to the Atlantic and Pacific Railroad Company. On 
_ appeals from that action, this Department decided, June 26, 1890, that 

said railroad company had no claim to the land in question, snd dircoted 


that the controversy between Nixon and Britian be disposed of. 


_ July 18, 1890, your office, in promulgating the departmental decision 
__ above mentioned, also denied Britian’s application for reinstatement, _ 
. because he had voluntarily relinquished his former entry, and the local — 

officers were directed to advise him that as he claimed to be a purchaser — 

- from the railroad company he might be entitled to purchase under the © 
act of March 3, 1887 (24. Stat., 556). Said letter also stated the charac-— 


ter of the final proof that oid be required, and the local officers were 


‘ directed that in case Britian should apply to make final. proof ander 
said act, to notify Nixon. 

Sian applied to purchase under the act of June 15, 1880 (21 Sine: >. 
| 237 iF which application. was rejected by the local officers, and on appeal 


_ to your office, the action of the local officers was affirmed April 1,1891, . e 


| and .they were: directed that in case Britian did not desire to appeal | 
from said decision, to order a hearing to adjudicate the rights of Br it- 


ian and Nixon in the premises. 


No appeal was taken from your office decision of April 1, 1891, sae 
_ the hearing ordered by the local officers, as directed, was had J une 6, 
1891, at which both parties were present. . : | 
June 11, 1891, the local officers found for Nixon, and recommended 
the accep tarice of his application to enter. _ From that decision Br itian 
appealed to your office. i 
In the decision of January 10, “supra, your office foand that neititer | 
- party bas ever resided on the land; that Nixoa has never improved it, _ 
and that Britian. built’ a frame hocae and placed other SEE ements 
_ thereon, aggregating in value $500. | 
. The failure of Britian to appeal from your office. decision of “April i 
n 1891, pile that action final, and ere anes of anyalleged rights | 
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~ that he might have had under said act of June 15, 1880. “That aeciion | 


was based on the proposition that his voluntary relinquishment of his : 


adjoining farm homestead entry barred his right to purchase under the 


act of June 15, 1880, citing Rice v. Bissell (3 .L. D.,, 606), and Cole v. - 


Reed (10 L. D. , 588), which. conclusion, in my judgment, was sound, 
and in secera ante with the holdings of this Department. 


The hearing had before the local officers on June 8, 1891 developed — a 
aotiiie: new as to the rights of Britian in the premises. The facts are 


that at or about the time Britian filed his relinquishment: of said entry 


he was made to believe that the St. Louis and San Francisco Railroad __ 


- Company, grantee of the Atlantic and Pacific Railroad. Company, was 


entitled to the tract and he was induced to file said relinquishment on ©. 


_ the promise of said railroad omen to sell and OMe said tract to | 
’ him, which it afterwards did. 

| The application of Nixon to make homestead entry of eid tract anes 
not allege that he ever made settlement on said tract; in fact, the truth 
is that he never.did make settlement of said tract, and aS. stated by 
himself at the hearing, had never resided ey or cultivated or 
improved the same. 

The question presents ‘itself whether or not tie: failire of Bein to 
make application to purchase under the act of March 8, 1887, supra, and 
instead thereof, making application to purchase ander the a of June 
15, 1880, was a waiver or abandonment of his rights under the act first 
aneye referr ed to. | | 

In the case of Nicholson v, Duffey ce 19 I)., 332 , it is held that a 


Waiver of.a legal right to be oper ative must be supported by an agreement founded © 
on avaluable consider ation, or the act relied on as a waiver must be such as to estop a 
party from taking” advantage of his own act to the injury of another who has acted 
: upon. it. | So 
‘Nixon Was not anadcea by Britian’s 3 application to pur chase under the 
act of June 15, 1880, to take any action in the premises whatever, and 
hence he would not in any sense be injured or deprived of any ant 
that he might. possess by the application of Britian ‘to the purchase 
under the act of March 3, 1887, supra. Had Britian, in fact, possessed 
any right to purchase under the act of June 15, 1880, supra, and had ~ 
elected to pursue his remedy under that act, a differ ent question would — 
be presented; but he had no rights under the act of June 15, 1880, and 
to hold that a misapprehension on his part as to what his legal rights 


in the premises were should deprive him of his legal remedies as they — 


really exist, would indeed be a hardship. I am disposed to bold, and 
— do hold, that by reason of his application to purchase under hie: ach 
of June 15, 1880, Britian did not waive or abandon whatever rights he — 
may have, if ¢ any, to purchase under the act of March 3, 1887 ,Supra. 
, Since this appeal was transmitted here, there has been filed with the | 

"papers in the case, and transmitted to the Department, the application a 
of Britian to purchase sald tract under the act of March 3, 1887. eee 
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application. was ead by the local officers, from which. action ie ne 
appealed to your office. That appeal, and the papers accompanying, it, ¢ 
have been forwarded here without action thereon by your office - 
Notwithstanding the fact that your office has not.passed on Britian’s. | 


| a right under said application to purchase under the act of March 3, 1887, 
I have concluded, in order: to avoid circuity of action, to pass on wid . 


application. | AS stated above, the application of Nixon to make home- 


stead entry of said tract does not allege any settlement on the tract, — | 


. and is not based on any settlement rights. I amclearly of the opinion, _ 


therefore, that Nixon’s application to enter, in the absence of settle-_ 
ment, is not such an adverse claim as would defeat Britian’s right to — 
purchase under said act. (Union Pacific R. R. Co. v. Norton, on review, 
19 L. D., 524; Jenkins et al. v. Dreyfus, 19 L. D., 272:) — : 
se therefore, Britian’s proof is otherwise fouiia sufficient, you will 
grant his apulication to purchase said land i in accordance with the views 
expressed in this decision. 
Said application is ther efore returned for action thereon as. s indicated. | 


MULLEN ». PORTER. 


Motion for the review of departmental decision of Apr 12, 1895, 
6-20 -L. D., 334, denied by meron y Smith, ae 6, 1895, . | 


- TIMBER CULTURE ENTRY- COMMUTATION. 
‘eeu V. Woop. 


The right to. commute a timber cultire Shire under the act of March 3, 1891, is 
_ , dependent upon compliance with laxy up to the time wnen AD Neeson. is made 
—. to commute. : 


on Seor etary Smith to. the Commissioner of the General Land Ofc, Tuly 6, 
, : * , ASG5e. 4 | (F. W. 0.) 


I have considered the appeal of Hettie Wood from your asniee decision 

of October 9, 1893, holding. for cancellation her timber culture entry 

No. 1700, ‘made March 30, 1876, covering the SW. 4 , See. 25, T. 25 8., R. 

27 W., Garden City land district, Kansas, upon a “coutent fled a T. G. 

Goodwin. =. : 

| It appears that in J ‘July, 1892, claimant made final sine upon her | 
7 ‘cimnber culture entry which was rejected by the local officers because of 
- not showing compliance with the law, from which action she appealed 


| : to your office, and in the appeal claimed the right. of purchase under — 


the provisions of the act of March 3, 1891 (26 Stat., 1095), in the event — 
that her final proof was found satisfactory in the matter ot compliance _ 
with une timber culture law. | : ; 
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- Pending this et Goodwin filed’ an 1 affidavit of poate seat hee : 
entry, upon which a hearing was ordered by your office letter of October 
4,1892. As a result of the hearing it was held that the facts estab- 
| lished by the plaintiff under the allegations of contest were amply - 
sufficient to require the cancellation of the entry. ‘From this decision’ — 
an appeal has been filed to this Department i in which it is urged that 
_ your office erred in not considering the claimed right of ee under - 
the act of 1891, supra. ; : : 
_A review of the testimony shows ¢ a Gaiiave to comply aie the ie for ~ 
at least several years prior to the offer of proof. | I can, therefore, see ' 
no error in the rejection of claimant’s final proof. — 


While it appears that claimant may have complied with the law for: re oe 


; several years following the making of her entry, yet, under the decision. 


‘of this Department in the case of Cassady v. Hiteljorg’s heirs. (18 L. D., aoe 


235), to the effect that the right to commute a timber culture entry under | 
-theact of March 3, 1891, is dependent upon the compliance with law 


up to the time hen application i is made to commute, I must hold that 


the right of purchase 1 1S, not shown to exist and the. applicanon therefore 


18 denied. 


Your office decision is affirmed, and the claimant's entry. will be 7 
canceled. | | 


[MINING CLAIM—PROTESTANT—ABSTRACT oF ‘TITLE, | 


nl 


AP " eet 
nd he g0 . 3 BRADSTREET ET AL, % Ream. 


Ae 


“che protestant who seeks to defeat an ap loatton: for a mineral patent will not be 
heard to set up the rights of third’ parties for his. benefit. | 


In the absence of an adverse claim asserted within the period of publication the. 


Department is warranted iv the assumption that no such claim exists. 
Questions arising on the applicant’s abstract of title are ‘solely. between the govern-- 


ment and the applicant, and can not be raised by a protestant. who sets up a ar 


specific defect, but has no interest in the alleged adverse right, and did not 
assert any adverse claim within the statutory period. : 


- The decree of a court, relied. upon as the basis of a sheriff’s deed under which amin- — 


_ eral applicant eis, will be held to cover the property, where said decree, 


aided by the pleoginee, and. record of prooeen ney thereon identifies the land ae 


in question. 


| | Seoretary Smith to the Commissioner of the General Land Office, uly fy eS 
| 1895. 4 fy (LP) 


- By fetter N of March 21, 1894, your fies franc tod: here the 
appeal. of Andrew Rehm from its decision of December 21, 1893, hold- 
ing for cancellation his minéral entry No. 921, made July 19, 1883, for : 
the Niagara Lode claim, San Francisco mining district, Beaver ‘county, aa 
Utah Territory, Salt Lake City land district. | _— 
The pertinent facts in this case,.br iefly stated, are as ne | 
| June 25, 1874, the Niagara Lode claim was located by one Thomas — 
- Adams. The location aoc: States that the oe lode i is situated about ; 
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200 feet south of a location known asthe “Cerro Gordo,” ‘and subject a 
to the laws'of the United States and San Francisco district. te 
August 10, 1875, Adams conveyor a one-half inter est in said pr operty 


| ‘ to William Stolrae: ; sh 
January 3, 1880, Adasna and Stokes conveyed ihe entire claim to the aes 


“Oerro Gor iG aid Minnesota Consolidated Silver Mining Company,” a 
corporation organized under the laws of Utah Territory. July 30, 1881, 


Eas the Cerro Gordo and Minnesota Consolidated Silver Mining Company 


conveyed to a corporation of the same name, organized under-the laws 
_of the State of. New York, the whole of said Niagara claim. For brevity _ 
the above named corpor ation organized under the laws of Utah will be’ 
called herein the Utah company, and the corpor ation of the same name — 
“organized under the laws of the State of New York will be called ae . 
_ New York company. | | 
. The Utah company was pieunieda January 30, 1880, but the record 
‘does not show the date of the organization ot ie New ‘York company.. 

The property of the Utah company consisted: of the.“Cerro Gordo, | 
Minnesota and Niagara” mines, consolidated and known as the a ‘Cerro | 
Gordo and Minnesota mines.” | 

On March 4, 1881, one T. M. Oolling, In ac tie ae with. iite statutes 
of Utah in saok cases, made. and provided, filed with the recorder of | 
Beaver county, in said Territory, notice of a miner’s lien, for work and 
labor performed; ‘as a miner in a certain mine sominnnly called the 
‘Cerro Gordo and Minnesota Mine,’ under and by virtue of a contract 
to do labor in said mine made with E. E. Woods, the president.of the _ 
Utah company, which was alleged to be the owner of said property.” - 
Said notice specifically sets forth: the character of the work done and 
the amount due thereon. | | : 

January 20, 1882, a suit was brought by Collins, in the second judi- 
cial district of Utah, to foreclose his lien, to which action he made the 
Utah company, but io the New York company, a party defendant. 

| March 6, 1882, he obtained a judgment against the Utah company, . 


cate and a ibeees ordering the property therein described to be sold, or so 


much thereof as teh be necessary to Dane Collins’ judgment and 
costs. ! 
In pursuance of said décree, the sheriff of Beaver aaa in said | 
Territory, sold the property therein described, on April 29, 1882, to the 
said Collins, for the sum of $950.00, he bein g the highest bidder therefor. 

The certificate of sale executed by said sheriff to Collins was by him” 
| assigned to one P. L. Orth, and on January 25, 1883, said sheriff exe- 
cuted to Orth a sheriff’s nena purporting to convey the property men- 
tioned in the decree and described in said deed as the “Cerro Gordo, so 
. “Minnesota,” and “ Niagara Mines.” 

January 27,1883, Orth, by deed, conveyed said moneas to one ndeen ae 
: Rehm. ‘On April 20, 1883, Rehm made application for patent for the 
- Niagara Lode claim, notes by publication was given thereof for sixty — 
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days, as. requir ad by law, and no adverse claim was filed sw aiigt said 
claim. June 6, 1883, Rehm conveyed said claim to the “Chicago Calu- 
met and Frisco Silver Mining Company,” and on July 19, pola he was 
allowed to make final entry No. 921, as stated. - 
October 12, 1883, James R. Lindsey filed in the local office at Salt 
Lake City his pr otest, under oath, against said entry, claiming that said 


_ Niagara Lode claim was not the property of Rehm, but of said Utah | 


company; that he was the owner of a large number of shares in said — 
company, and that he would »e greatly injured by issuance of patent | 


to Rehm; that he had instituted two suits, one to set aside the deed. 


from the Utah company to the New York company, and the deed from 
the sheriff to Orth, which he alleged were. fraudulently obtained. 

_ Lindsey, by affidavit of February 18, 1891, stated, in substance, that 
the suit against the New York company was still. pending, but made 
no reference to the action to set aside the sheriff’s deed. October 20, 


1891, by your office letter, “‘action on said entry (so far as Lindsey was. _ a | 


_ concerned) was stayed until one or the other of the parties to said con- 
_ troversy furnished your office clear and certain. evidence of the final 


disposition of both of said suits” (see circular approved July 6, 18835 | 8 | 
. page 39, mining ¢ircular.) a 


The protest of Bradstreet and 1 Martin, filed in your office neaenition a | 


| 5, 1892, alleges in substance that Rehm has no title to the Niagara’ _ | 
7 Lode claim, for the reason that the sheriff’s deed to Orth, purporting 
to convey aid claim, is uull and void; that therefore Orth’s deed to 


Rehm conveyed donnie ; that Rehm has failed to perform the annual 
assessment work required, and that they, with others, are the owners | 
of the Broadway and Copper Prince Lode claims, which embr ace the | 
Niagara claim. : 

_ It is contended that the sheriff’s deed, conveying. the incurs Lode — 
claim is void, for the reasons (1) that the New York company, to whom 


the said claim had been conveyed prior to the beginning of the action — 7 
to foreclose Collins’ lien, was not a party to that controversy, and hence 


its title to said Stoner was hot divested by the judgment and decree 


— rendered i in that case and the sale of said property by the sheriff in 
pursuance thereof; (2) that the decree in said action, on which the 


sheriff’s sale and eet are based, does not direct the sale of the Niag- 
ara Lode claim. | 
Neither the New York inpany, nor any grantee thereof, ; is s claimiiig. 
title as against the applicant for patent. And whatever rights that 
company may have in the premises. can only be asserted by it or its. 
grantees, or other legal representative, and a third party cannot. be 
heard to invoke those rights for his benefit. Yet that is what these. _ 
protestants seek todo. Without any intention of passing on therights’ _ 
of the New York company, which is not a party to this controversy, - 
attention is called to the fact that during the period of publication of 
notice of Rehw’s s application for patent, no adverse claim. was filed by | 
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_ the New York. company, Or any one else, and the rule in such cases is 
that all Adverse claims will’ be deemed adjudicated: in favor. of the | 
applicant (Petit v. Buffalo Gold and Silver Mining Company, 9 L. D.,. 
563), and that a failure to prosecute an adverse claim, or in other aan | 
ner assert a right against a known pending auphcation is conclusive 
as against the existence of such a et (Nichols et al, Us Becker, tt 
LL. D., 8.) : | | 
_ This Department has the sone to assume, ‘then, that no right exists: 
in the New York company. to the Niagara Lode alperae’ to the claim 
of this applicant for patent, and such being the case, the controversy | 
ot these protestants, in so far as it 1s based on the ene rights of the 
- New York company, must fail. 3 
The further question presented, namely, that the decree rendered in 
the Collins foreclosure proceedings did not direct the sale of the Niag- 
ara Lode claim, and that the sheriff’s deed conveying it was therefore 
- void, is one between the sovernment and this applicant for patent only, 
_and arises on the applicant’s abstract of title. Hence it is not a ques- 
tion that these protestants can be heard to assert, for the reason (1) 
that they were not parties to the judgment rendered in said proceed- — 
ings, nor are they claiming under any person or persons who were par- 
_ ties thereto, and (2) because they are precluded from r aising such’ques- _ 
tion by section 2325 Revised Statutes, the provisions: of which, bearing 
“upon this point, are as follows— | 7 
If no adverse aia shall have been filed with the register and the receiver of ne . 
proper land office at the expiration of sixty days of publication, it shall be assumed. 
that the applicant is entitled to a patent, upon the payment to the proper officer of 
_ five dollars per acre, and that no adverse claim exists; and thereafter no objection 


irom third parties to the issuance.of a patent shall be heard, except it be shown phat 
the applicant had failed to comply with the terms of this chapter. 


That chapter does not in “terms” require the applicant for setenis to 
7 file an abstract of title. That requirement is made by the regulations 
of the Department (Mining Circular of December 10, 1891, p. 24), and 
hence, as stated, is not an objection upon which “ third parties shall be 
heard” under fhe section quoted. | : 

The notice of lien alleges—‘‘that I, H. M. ‘Collins of Friaco, Beaver 
county, have performed labor as a miner in a certain mine, commonly 
called the ‘Cerro Gordo and Minnesota Mines,’ situate about five miles 
southwest of the town of Frisco. and Beaver county. That it is his 
intention to claim alien upon said mines of the Cerro Gordo and Min- 
nesota Consolidated Silver Mining Company, and its. appurteaances, as 
hereinafter described,” ete., and the description of the property, con- 


— sisting of said mine or mines, includes a eo onneen of the ue onde; 


Minnesota and Niagara mines. | 
In the decree “it is ordered and adjudged that all we singular the 
mortgaged premises mentioned in said complaint and lien, and herein- 
after described, or so much thereof as may be sufficient,” etc., be sold. 
It then declaies the “boundaries of the property authorized to be sold | 
Se 21——3. 
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Std = ieebe SO far as they can be A eareanea: are as s follows—“'The proper- : : 
. «ties and appurtenances of the ‘Cerro Gordo and Minnesota mines,’ sit-- 
uate in Beaver Co., Utah ey about five miles southwest of the | 


town of Frisco,” ate. 
‘The mine aed by the “Cerro Gordo aad Minnesota Consolidated 
Silver Mining Company” consisted, as stated, of the Cerro Gordo, Min- 


nesota and Niagara mines, consolidated a known as the “Cerro . 


' Gordo and Minnesota mines.” Hence when the decree declared the 
property. authorized to be sold as “the property and appurtenances of 
the Cerro Gordo and Minnesota mines,” it described the conor iaee 
property, which included the Niagara mine. 
The language of the decree is that there shall be sold sail and 
singular the mortgaged premises mentioned in said complaint and lien,” 


The Niagara mine is specifically mentioned in ‘the lien as a part of the | | 
“Cerro Gordo and Minnesota mines,” or mine, on which it was declared - 


said lien was held. If the description of this property in the decree’ — : : 


is not sufficient to locate and identify al the property dir ected ther eby 


to be sold, it is evident that reference may be had to the lien, and com- | - | : 
plaint to cure the omission. The rule of law i is that “that iscertain 


_. - which can be made certain,” and the omission in the decree to specif. 
- ieally describe the Niagara mine as a part of the “Cerro Gordo and 


Minnesota mines” directed to be sold, does not, in my judgment, 


on 7 ‘invalidate its sale under said decree, as it is specifically deseribed. in 
the lien, and ail property therein described, or so much as may be ~ 
“necessary to pay Jude mony and costs, is specifically directed in the ao | 


decree to be sold. 


The principle applicable ete: is that “a judgment may be aided. by . | 
the pleadings and other parts of the record, and if the description 


7 obtainable from it and them would be sufficient if found in aconvey- 


ance to divest the title out of the grantor, it will be sufficient to 
sustain sales made under the judgment.” (1st Freeman on Judg- 
ments, section 50, c; Bloom v. Burdick, 37 Amer. Decs., 299; De | 

Sepulveda v. Bough, 5 Amer. State Reps., 455.) _ rr 


Your office decision is therefore reversed. 
Cyrus A, PAYNE., 


| On motion for review of departmental decision of December 21, 1894, 
19 L. D., 546, filed on behalf of Manuel Chaves, and alleging an 
adverse settlement right, a neue: is ordered ‘by ea Smith, J my 
6, 1895. | 
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PRACT ICE—CON TINUANCE—EVIDENCE—APPEAL. 
McMauon v. Rous. | 


“ Where on the midtion of the defendant a reoneinuands is granted, with an order to 
take. testimony before a commissioner, it is error to permit the contestant to sub-.— 
mit testimony on the day first set for hearing, even though the notice of the. 
continuance and order served on the contestant is defective. : 

In the service of notice of appeal by mail it is sufficignt if the copy iheredt” is mailed a 
— to the ep posite: party within: the time allowed for filing the appeal. 


Seeretary Smith to the Cominissonse of the. General Land Office, nae Yy 6, | 
1895. -2. 7 — ea 


‘This case involves the NW. 4 of SE. 7 and Ky, 1 of the. SW. 4 4, Sec. 6, 
and the NE. 4 of the NW. +4 “of sec. i, T. 29 N., R. 21 W., . Missoula 
_ Jand district, Montana, and is before the nepartniont upon appeal by . 
- Mary C. Rouse from your office decision of November 14, 1893, affirm- 
ing the decision of the local officers and holding for cancellation her 
entry for the above described tract, and allowing eae MeMahon to — 
make entry thereof. | : 
The record shows that on Ji anuary 8, 1891, John McMahon qaade 
pre-emption declaratory statement for the land aforesaid, ‘alleging set- 
- tlement thereon on that date. This land was at that fine situated in - 
the Helena land district, the register and receiver of which refused to 
allow the said filing to be placed on record because it was not accom- 
panied by the proper.-affidavit in force since August, 1890. — | 
. On the 18th of the month following, the proper affidavit was made, 
- but no official acknowledgment or certificate W was attached thereto, and 
it was consequently defective. — 
‘On March 7, 1891, McMahon, through : an ationies filed a second 
. declaratory statemént which was forwarded to the Helena land office, 


and there refused for the reason that the pre-emption law had been 


repealed, the local. officers: informing the applicant that it would be. 
‘necessary for him to prove, by two witnesses, that he actually made 
_ settlement, as alleged, on anUeEy: 8, 1891, before the filing would ‘be | 
allowed. : 
._ March 28, McMahon complied with these requirements Tl furnished | 
| corroborated affidavits that he made settlement on January 8, by the 
"commencement of the erection of a house which was completed, and 
into which he moved on J anuary 20... : 
Again McMahon failed to secure filing, his noplication being rej ‘ected 
for the reason that on March 21, 1891, Mary C. Rouse had been allowed 
to make entry for the tract. 4, 
— On August 24 following, John McMahon filed an affidavit of contest 
alleging prior settlement. 
- ... Hearing was ordered for November 23, 1891, November 6, the defend: | 
: ait moved before the local office for a continuance: audoseed that the 
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| 7 testimony be taken near the land. This motion was pan tee and service — : 


was attempted to be made upon the contestant by mail, ot Tegistered, 


to which he paid no attention. 


On November 23, 1891, the plaintift appear ed at the local office oe 
submitted ae | | 
‘On December 24, 1891, Mary C, Rouse asked for a new nesting: to 


— be held near the and in controversy, and that the evidence submitted 
on November 23, by the.contestant, be not considered.” The request for 
a hearing was granted, but the testimony offered on November 23, was 
considered. | 


‘February 5, 1892, the parties were notified that evidence would oe | 
taken. March 18, 1892 , at Balispell Montana, before Pinned: States Com-. - 
missioner onan | a 

The notice of the change i in date of. the hearing set for November 23, a 
1891, given by the local officers to plaintiff was defective, but be that 

as it may, their action in allowing contestant to submit. testimony on 


_ November 23 (the. date first set), was improper and the evidence adduced 


tie on th iat day. will not be considered by this Department. 
On February 23, 1893, the local officers rendered their decision in favor. 


of John McMahon and recommended the cancellation of the homestead _ 


ea entry of Mary C. Rouse, and on November 14, 1893, vont office decision —_ 


affirmed that appealed from. ey 
. February 5, 1894, Mary C. Rouse ppealed to. the. Dapmtanent and~ 


there is contained in the record a motion by the plaintiff to dismiss the | | 
said appeal because it was not served upon the appellee, or his. attor- 
: ney, within sixty days after the service of the commiss ioner’s.decision 


appealed from. This motion is. based upon the authority of the Wa gon - 
Road Co. v. Hart (17 L. D., 480), the syllabus i in said case being as follows: 
- Notice of an appeal must be served upon the opposite party within the time allowed — 


_ by the Rules of Practice for taking an appeal, and if not duly served within said | 
period, the appeal may be properly dismissed. | 


Mailing a notice of appeal prior to the time allowed for an ahpeal is not bis service _ os 


of notice required, if in due course of the mail the notice can not be Pecelved by the - 
| opposite party until after the expiration of. said period. | 


In Stubblefield UV. pole us L. D. , 543), yrs it was held, inter | 
alia, that— _ 

_. In the service of fottes of an appeal by mail it is sufficient if the copy ther eof is. 
mailed to the ws posite party. within the time allowed for filing. the appeal, _ 

On page BAS of the opinion thereof; the case cited by counsel i in sup: 

; port of iis motion to dismiss, is. epecitically overruled. 

. The motion to dismiss.is therefore not well. taken as service is com- 
plete from the time the process to be served is deposited i in the ‘post. : 


Office (4 Wait’d Practice, 619). 


_ An examination of the evidence leads me to concur in ‘the opinion ‘of 
your office upon the question of fact that the settlement of John 


McMahon upon. the land in controversy was made prior to the settle. = - 
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- ment and homestead entry of Mary C. Rouse. ‘The aiienoo sustains — 
the proposition that John McMahon initiated settlement upon the land 
in January or February, 1891, and that Mrs. Rouse certainly made no 
claim thereto prior to semeqine during the first of March, and it is well | 
to note in. this connection that the application to make pre-emption 
filing of this land, made by the appellee on March 7, which was prior 


to the homestead entry of Mrs. Rouse and to her dilered settlement 


| preceding her entry; was in all respects a proper application and that . 


the local officers were without authority to require him to furnish. the ~ 


| corroborative affidavits of two witnesses to the truth of his settlement 
in January. oP 


The witnesses ion the claimant admit having seen avideneosor". 


- another person’s improvements on the land prior to the initiation of 

any right by her, and in view of what the evidence discloses in this 

particular, the judgment heretotore rendered in the case is accordin sly 
affirmed. 


ec, a AMENDMENT—TRANSFEREE. 


‘DANIEL A. G FLOWEREE. 


There is no authority for the amendment of a patented entry for the pends of a 


transferee. 
Seoretar, y Smith to the Commissioner of the General Land offee, July 6, | | 
1895. Fine (GC. BR.) | 


' Daniel A. G. Floweree has appealed from your office deeions of Jan- 
uary 16, and January 23, 1894, denying his application fOr J new patents | 


tes One: for certain lands, ihereinatiee described: 


1. In the case of John RR. Smith, who, on February 3, 1886, made pre- 
emption cash uy, No, 2238, for the S.4 of the NW. 4, Sec. 8; the 8. 
4 of the NE. 4, Sec. 7, T. 21 N, Rk. 4 W., Helena, Montana, neon which 


7 


patent issued August 16, 1889: the application was made for a new . 


patent for the S. 4 of the NE. 4 , Sec. 1, T. 21-N., B. 5 W. : 

2, Cash entry No: 2577, dated | Rebruary 4 1887 , by James T. Grattan: 
for Lot 1, the HE. 4 of the NW. 4, Sec. 7, T, 21 N., R, 4 W., and the NE, 
tof the N BE. 4 Bon 12, T. 21 N., B. 5 w.: ; application for new oe to 
embrace the NE. 4 of the NE. 4, Sec. 2; the N. 4 of the NW. 4, the SE. 7 
1 of the NW. 4 Soo. tty, 21 N., 1B, 5 W. , | 
_., 8, Cash sui No. 3294, dated October 27, 1888, made by Hetnanl F, 

- Knoll, for the E. $.of ‘the NW. 4, the W. 4 of the NE. 4, Sec. 12, T. 21. 

N., RB. 5 W.,, upon which patent issued September 9, i889; ‘application 
> for new patent to embrace the W. 4 of the N EB. 4; the E. 4 of whe me Ww. by 

Sec. 2, T. 21 N., BR. 5 W. : 
ed Cash entry No. 4426, made November 15, 1890, by Marion 0. Hane 
: in for the N.$ of the SE. 4, Sec. 12, T. 21 N,, R. 5 W.; the NE. 4 of 

the SW. 4, and Lot 3, Sec. 7, T. 21 N. R. 4 W. , upon Shik ee issued: 
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ns February 8, 4892 , new patent to, embrace the NW 2 of the SE. 4 2) See, 2; : 
_ the N, $ of the SW. 4, Sec. 1, T. 21 N,, R.5.W. : 


Allin Helena, Montana, land district. | a . 
With these applications Mr. Floweree submits his au sonebar ated 

affidavits, stating, substantially, that he had discovered. by a careful 
survey that the improvements of the said entrymen and patentees were | 
located upon lands not described in their several patents. He submits 
evidence that the land patented were conveyed to him, and states that’ 
he now occupies the lands upon which the improvements were made, 
and believed to be. the lands actually patented, until the recent survey 
disclosed the actual location of the a 80 impr oved, and to which the 
amendments are sought, etc. - 

Your office rejected the sever ‘al applivations, on thes eround.that none .. 
other than the original entrymen are entitled to obtain amendments; : 
and then only when proper cause is shown therefor, citing section 2372 
of the Revised Statutes, general circular (1892), page 104, and Chris- 
toph Nitschka, 7 L.D.,155. 7 

Appellant admits that «the literal or veghaical asin cand of Sec. 
2372 of the Revised Statutes may be construed against the appellant,” » 
‘but he insists that such construction would result in great hardship 
and loss to him, and, since the amendments applied for could not possi- 


bly i injure any one, and the government would ee nouns, the apph- . i. : 


cations should be allowed, etc. | 
. There can be no question of the legality or justice of allowing emesis 


, ments, where through no fault of an entryman a mistake has been made 
in the desbripdon of the lands intended to be entered. The same rea- 
‘soning might well apply in cases where the lands covered by the entry 

| ave been conveyed to a bona fide purchaser. ‘ In the absence, how- | 


| ever, of statutory authority, the Department i is ee to give relief _ 
in such cases, < 
. The decisions appealed fy om must be, and they are hereby, affirmed. | 


| -HOMESTEAD- SECTION 2 %, ACT OF JUNE 15, 1880. 
EDWIN Fr. FRost ED AL. “ 


A cash enéry ander section 2 2, “act of June: 45, 1880, allowed ‘andor the rule that 
‘alienation of the land is no bar to the original party purchasing under said 
act,” will not be canceled where it appente: that the transfer of the land was 
prior to the change of said rule. : | 


| Seorctary Smith to the Commissioner of the General Land Office, Fuly 6, 
| | 1895. (SL, Me, a 


een December 8, 1894, he Nepartiient rendered a decison rejecting | 


“the application of ER. M. Lowe, transferee of Edwin F. Frost, to pur- -— 


_ chase, under section 2, of the act of June 15, 1880, or for conticniation _ 
wide, under section 7 of the ‘act of March 3, 1891, lots 3 and 4 of Sec. 35,and — 
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lots’ 3 and 7 “of Sec. 39, T. 31 S., BR. 39 E., Gainesville land district, | 
| Florida. (L. & R. pany book No. 298, page 493.) | ) 
 -Frost’s entry was made May 7, 1877, oe | a 

On March 27, 1883, one D. C. Erwin filed affidavit of contest souiict ee 


the entry, alleging abandonment. After proceedings, which need not 


be recited in detail, his contest was dismissed for failure to ae 

after due notice, and he dropped out of the case. 

- On August 25, 1883, Frost applied to purchase under the. second sec- 
tion of the act of June 15, 1880. The local officers allowed the petition, ? 

* accepted the money tendered in payment. for the land, and suey cash 

~ certificate to the entryman, Frost. . : . 

- Frost’s attorney in connection with said eUlGAtiOn to ai aee was 


one George Cleveland; andthe purchase, ostensibly for Frost, was in ae 


reality for Cleveland, to whom Frost had transferred his right to the 
land, by quitclaim deed, dated August 6, 1883, nineteen days prior to > 
the date of the final certificate to Frost (August 25, 1883, supra). : 

- George Cleveland sold the tract. by warranty fised to one Alfred Du 
- Buys, who conveyed it to Aaron P. Cleveland, who, on April 18, 1885, 
conveyed eighty-eight acres of it to E. M. Lowe. Aaron P. Gievelaud : 


died soon after the last named date; and on September 15, 1885, his — 


heirs (with the. exception of one son). sonore the remaining 45. S6.acres — 


to Homer Kessler. On January 30, 1888, the remaining heir aoe #4 - 


Cleveland) conveyed his interest to said Ressler. | 
The next proceedings in the case would seem to have een the. 
_ application of Lowe and Kessler for confirmation of title in them as 
transferees, under section 7 of the act of March 83,1891. This applica-_ 
tion was denied, for reasons set forth in the decision ot your ees: 


dated May 15, 1893. 


Said office qecon found that the present owners were charged with 
notice; that they have not shown themselves to be within the remedial 


- provisions of the act of March 3, 1891; and that said.section does not 


apply to the case at bar because the sntry was transferred prior to final 
entry. The departmental decision of December 6, 1894, affirmed these 
conclusions; and the motion for review raises no question as: to. the 
- correctness of said decision in this respect. 
Said decision of your office held, further, “that when Frost déeaed | 
the land described, prior to final entry, there was nothing upon which 
to base the entry, and it was erroueously allowed” (citing Mather Ve 
Brown, 12 L. D., 393, and other cases). 
The departmental denision heretofore rendered affirmed the decision 
of your. office in this respect also. 
‘Said departmental decision further’ held: that the tr maaeiel stld 
not purchase under said act of June 15, 1880, because the land was 
hot transferred to them until after the passage of said act. (Starbuck 
®. Kistler, 5 L. D., 11; and many cases since). ; 
_ ~ The motion for review concedes that the rejection of the application 
| to purchase under the second section of the act of June 15; 1880, is in 
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‘accordance with the uniform rulings of the Department, at least since _ oan 


August 80, 1883, when it rendered decision to the same effect: in the 
ease of B, T, Thomas ». McClure and Yeates (2 L. D., 125). aes 
The motion directs attention, however, to the fact ‘that. prior to the 


ee dies. last above named the ruling had been that “alienation of the — 


- land is no bar to the original party purchasing under said act” of June — 
15, 1880 (Commissioner’ s decision of Be pera 6, 1882, in case of John 
'D. Hay, 1 L. D., 74). | | 

. In the case ait bar, the entryman sold ‘the jaiid on por 6, 1383— 
twenty: four days prior to the date when the Department changed the: 
ruling that had previously been in foree. 

“Until arule is changed it has all the force of law, and acts none 
under it while it is in force must be regarded as legal. (Miner 2. Mar- 
‘viott et al, syllabus, 2 L. D., 709, and many cases since. ). a 

The fact that. the sale antedated the change in the ruling was. not - 
noticed at the time of the decision heretofore rendered. But as the | 
record shows that such was the fact, said decision is hereby recalled. 
and revoked; the decision of your office holding Frost’s entry for can- © 
— eellation is reversed ; the purchase by said entryman under the act of © 
J une 15, 1880, will Be recognized as valid; and patent will issue thereon. | 





- OKLAHOMA LANDS—QUALIFICATIONS OF HOMESTEADER. 
CURNUTT v. JONES. a ge 


a In aevecainas the qualifications of homestead entr ymen.- in Oklahoma, in so far 
| as the same may be atfected by their entering said Territory within the pro- 
“hibited period, it is not practicable to lay down any gener al rule for the guid-. 
ance of the Pope ‘The circumst: ices of each case should control its: 

— * decision, » 7 7 | | | | 
One who in the.or inary prosecation of his business. enters aaid nemters during 7. 
the: prohibited period, but does not thereby add to his prior knowledge of: the 4 


country, nor secure an advantage over others, and is outside of the ‘Territory ae 


at the hour of its opening, is not by such entrance disqualitied as a settler. 


Secretary Smith to the Commissioner of the General Land Office, Tuly 6, 
(J. 1. A.) - tn Mle a OID Ce ge (W. BLM.) 


On pn 21, 1889, James B. Jones made homestead entry for the 
NW. 4 4 of section 35, township 13, range: ig W., Guthrie series, ae 
homa. | 
On January 12, 1891, Adah Curnutt filed an affidavit of contest 
against Jones’s entry alleging that he © 7 . 
did, after the 2d of March, 1889, and before 12 o’clock, noon, of April 22, 1889, enter 
upon and occupy a portion of the lands open to settlement in Indian Territory at 12. 


-o’clock, noon, April 22, 1889, by proclamation of the President of. the United States,. 
dated Mareh 23, 1889, issued. pursuant to act of Congress dated March 2, 1889. 


| After an ‘exhaustive hearing on the issue raised. by the contest, the | 
| register and receiver found in favor of the contestant, and recom- 
| mended the cancellation of Jones’s entry. | : 
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Joab ) ones, the father and heir at ine of the sutemian who had died — 
during the pendency of the case below, prosecuted an appéal to your 
office, where the recommendation of the register and receiver was 
affirmed, and the case is now before me on appeal therefrom. _. 

The motion to dismiss the appeal, interposed by the plaintiff, and 
based on-the suggestion. of indefiniteness of specifications of error, seems — 
to me to be without merit, and it is, therefore, overruled. 7 a 

- The facts of the case, samiitted, or proved, are well and fully stated. 
in. the decision of your office, ad that statement, for uns purpoees of — 
this opinion, will be utilized, as follows: a 

~ The evidence shows that the contestee had been once a resident of the state of 

‘Kentucky, but for some years previous to the opening of Oklahoma, he had been a 

~ tenant in the Cherokee Nation and since some time in November, 1888, he had resided 
on 4 ranch in the Pottawatomie country which he had leased from an Indian by the 

name of Tacey. He had from the date of his settlement at the last mentioned place, 

‘some time in November, 1888, gone back and forth to Oklahoma Station from his 

residence, about 3 of a mile north of the northeast corner of Oklahoma, Territory, 
for his mail and to purchase provisions and other goods and for railroad accommoda: 

- tions, there being no other point available to him. That in the month of January, 

1888, he selected the tract in question and’ built a foundation of a house on it, 

intending thereby to claim it so soon as if was-open for entry. On March 2, 1889, 

when the act was passed for the opening of said Territory for settlement by Proéla: . 


3 mation of the President, the contestee was well acquainted with the tract in ques- 


tion as well as all the lands lying in close proximity to the route traveled by him 
from his residence in the Pottawatomie country to Oklahoma Station, as well as 
with the roads and the most available route from which he could make the race for 
_ the tract iu question from his said residence. And being so situated and informed 
as +0 the condition of the country in the vicinity of this tract, the same being 
located about three miles southwest from his said residence and about one mile. 
northwest of the usual route traveled by him on his trips to Oklahoma Station, it 
would appear from the evidence that by a continuation of his frequent trips’ into. 
the Territory during the prohibited period he did not add anything to the informa- 
tion already possessed by him, whereby | he might take advantage over others seek- | 


- ing: to make entry... He was not in the Territory until after noon of April 22, 1889, 


having made the race that day on horseback; starting from his ranch, he crossed 
the east line of Oklahoma. Territory, after.12 o’clock noon near the ortiedst corner 


of said Territory of Oklahoma, and commenced his: residence upon the tract in . 


question a few minutes after 12 o'clock noon of April 22, 1889, and continued to 
reside upon the same until he departed this life, January 3, 1892, having made 
improvements upon said tract worth $1000. From the time he located ou the Tacey » 
Ranch near the northeast corner of Oklahoma Territory in Novem ber, 1888, nntil he. . 


made his said settlement upon the tract‘ in question, he was obliged to go to the | . 


Oklahoma Station for the purposes as aforesaid or be compelled to travel from two 


to three times as far to other available points. He was upon his ranch, as the evi- 


dence conclusively proves, on the night of April 21, 1889, and remaiued at his ranch - 
until a. few minutes before the opening when he went down to the line and went in 
after 12 o’clock noon, April 22, had arrived, ovner he entered with other Pee that 
had lodged with him the night previous. 

It does not appear from the evidence that he smntlemioed that oe enieanee into < 
the Territory for his mail and other objects of trade were in violation of law. 


~ The sole question to bé decided is whether or not the visits of J ones 
to Oklahoma city, under the circumstances narrated, operated to his 
: disqualification as an entryman. 
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A review ‘of the jeter atithorities on the question here. avolved will — 
be necessary to the establishment of an equitable rule on the subject. : 
Inthe case of. Sullivan v. McPeek, 17 L. D., 402, the defendant was 


— Im the Territory during the first half of the eonth of March, 1889, and. | 


while he was outside at the moment of the opening, thé testimony dis... 


_ closed circumstances which justified the inference that the land subse- 
quently entered had been selected by himself or an agent, and theroute’ _ 


to the same adopted. It was concluded, therefore, that he had taken - 
me advantage of his previous sqenen in the ee: and was, Sa = 


held disqualified: ao a 
—, In Dean v, Simmons, 17 L. D., 526, the. evidence showed that Sim. : 

mons “was within the Territory of. Oklahoma in the month of March; — 
and the forepart of April, 1889, and engaged in examining and selecting 7 
tracts of land” suitable for homesteads. It appeared, however, that 
when he had been.made aware of the provisions of the act opening the 
lands to settlement, and of the pursuant executive. proclamation, he 
went outside the Territory and there remained. until 12 o’clock, noon, 
April 22, 1889; but it also appeared that the land settled on by him, 
and now ““ ignteee was the identical land, or in the immediate vicinity 
thereof, - upon which he had previously encamped: Upon these facts, 
though Simmons’s good faith was not impugned, he was held to have 
been advantaged by his unlawful presence in | the Poe and his 
entry was, therefore, canceled. . 

In the case of Laughlin ». Martin, 18 L. D., Te , both fhe plaintitt 

and .defendant were charged, by a second eontestatit, with incom- 
petency as homestead entrymen. As to Martin, it was found that he 
‘knowingly crossed the territory” on April 21, 1889, with the probable 
object of getting near to, and acquiring land within a certain desirable 
region, and he was, thereupon, held to be disqualified, the following 
general rule ens. also, at the same time, laid down: “It is, there- 
fore, now held that one Wii entered:the Territory prior to the Hour of 
opening, knowingly—as did Martin in this case—became by such entry 
disqualified as a homesteader. » With respect to Laughlin, it appeared | 
- that he had been, for some seven years, employed in herding cattle in. 
and about the Terr itory, and that he was well acquainted with the land 


- i controversy, having camped within a quarter | of a mile thereof at 


one time during the prohibited period. It was also claimed that his 
thorough acquaintance with the land prior to its opening to settlement 
rendered his presence in the Territory of no advantage to him. He 


was found to be disqualified, and the following further generalrule was 


- announced: “It is, therefore, held that one who is within the territory | 


— from Mareh 2, up to April 21, 1889, is disqualified to secure titletolands — 
therein, doaiags it appears that he was lawfully within the Territory.” 
Having considered well the legislation respecting the opening to set- 


tlement of the lands embraced within the Territory of Oklahoma, and — 
; after a careful ane Aone review of the decisions of this Department 
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upon questions arising thereunder, I am impressed with the conviction 
that it is not practicable to lay down any general.rules for the guidance — 
_of the Department in passing upon the qualifications of homestead 
entrymen in so far as the same may be affected by entry into the Terri- 
tory out of time. The general doctrines of the decision just cited and 
quoted from (Laughlin v. Martin) seem to ine, upon reconsideration, to” 
be without justification upon the further and more specific ground that 
their statement was not essential to the decision of the case. It is the 
province: of the text writer and commentator, by the philosophical proc- 
ess of generalization, to ascertain and state the universal rule, but this 
is not the function of the courts. -These are, by the very law of their 
éxistence, limited to the narrower sphere of adjudicating specific ques- 


7 tions presented in particular cases, and of. establishing the rule. for 


those cases only. It becomes important, therefore, to clearly distin-— 7 
guish that which is said in arguendo from eaeone sae eae 


_ _ eathedra. 


_ If the broad destin of Laughlin ». Martin, supra, that one aie 
_ knowingly entered the Territory prior to the hour of opening becomes 
- by such entry disqualified as a homesteader, is to be rigidly followed, — 
there is no eseape from the conclusion that James B. Jones, the defend- _ 
ant in the case at bar, is within the inhibition, and ‘is, therefore, pre- - 

cluded as an entryman. : 

I am inclined, however, to the less procrustean and more liberal view 
that the sircumeantes of each case, albeit there may have been a 
premature entry, should control its devision. I prefer the equitable 
coustruction intimated by way of anticipation by the supreme court 
of the United States in Smith v. Townsend, 148 U. 8., 490: 


“It may be said that if this literal and comprehensive meaning is ae to these | 
| ‘words, it would rollow that any one who, after March 2 and before April 22, should | 
chance to step within the limits of the Territory, would be forever disqualified 

‘from taking a homestead therein. Doubtless he would be within the letter of the i 
. statute; butif at the hour of noon.on April 22, when the legal barrier was by the. 
| “president destroyed, he was in fact outside of the limits of ‘the Territory, it may 

perhaps be said that if within the letter he was not within the a of. the see 
and, therefore, not disqualified from taking a homestead. . | 


‘Tt is true that the supreme. court here takes the é tromcsoane of a 


 éhance entrance in illustration of the humane construction towards > 


which it Jeans, but it is customary to cite extreme cases for such a 
purpose in order to pEne out in clear relief the distinction sought to 
be made. 


| The earlier jurisprudence of this Department Recsids with this con- | 
struction, and from the initial case of the series, that of Townsite of 


_ Kingfisher v. Wood et al., 11 L. D., 330, in the argumentative part of — 
the decision, the following reasonable announcement is quoted : | 
Each case mnst be determined upon its own merits and evidence ; buat it must be : 


said generally, that the presence in the territory before the opening , under. the proe- | 
lamation, and the actual settlement and eritry at the land office mist be so widely - 
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and obviously separa in every detail and avonaiatinne as is render. It imposgible 7 
to reasonably conclude that the: one was the result of the. other, or in any wise 
dependent upon ‘it. | TR . fd | _ 
. That is but a. different statement of the doctrine for a ione time. 
adhered to that one is disqualified who gains. advantage by entering: 


7 the territory himself, or through an agent, or who enters for the pur. 


pose of gaining advantage though none may result therefrom, the Cases 
all appearing to turn upon the question of advantage, vel non. Vide 
Blanchard v. White et al., 13 L. D., 66; Oklahoma City Townsite » 
Thornton e¢ al., 13 L. D. , 409: Gutiris Townsite ». Paine et al., 13 L. Dy 
562. The ane of Taft ». Chapin, 14 L. D., 593, held that one who is 
lawfully within the territory but who does not take advantage of his. 
presence is not thereby disqualified, and also to the same general effect 
see Winans v. Beidler, 15 L. D., 266; Hagan v. Severns et al., 15 Ti. D., 
ABA; Donnell ». Kittrell, 15 L. D.. 580; South Oklahoma v., Couch et tal, 
16 L. D. , 132; Standley ». ies 16 a D., 253, | 


One of the most conspicuous cases in the books, as it is ‘also one of eee 


the most maturely considered, is that of Golden ». Cole’s Heirs, 16 L. 1 
375, from which is taken the following epione? of our jur ispradence ap : 
to that date: : 


The object of the statute and the pr oclamation was to keep all persons, out of fs | 
territory until noon, on the 22nd day of April, 1889, when all could go in on an even, 
race for homes. It was impossible to deprive people who had been over the territory 
of the knowledge they had thus acquired, but it was the intention of Congress that 
persons: should stay out of the territory, after it had. been secured as part of the | 
‘public domain, until a certain hour, So, to steal into the territory, and look over — 


the land for the purpose of selecting a particular tract; to send horses in advance, = 


that one might have relays of horses in the race; to pretend to secure employment 
with a railroad company, to quit work within the territory at noon ; to secure & 
- deputy marshalship, to be resigned at noon on the 224 of April; to go into the terri- 
tory on any pretense, prior to the time fixed, whereby the person sought to obtain 
unfairly. an advautage over others, is an intentional violation, as it is an attempted’ | 


~- evasion of the law and the proclamation. 


| It having been found, however, that Cole entered the ee igno- 
rantly without any intention of polating the’ law or gaining an advan- | 
tage, and that he actually took no advantage of the ieee eae he was: 
held not disqualified. ; 
The first departure from the rule established: ae the ig aah cases, 
occurs in Turner v. Courtwright, 17 L. D., 414, expressly overruling 
Taft ». Chapin, supra, and holding that ae mio was within the terri- 
tory at the hour of noon, April 22, 1889, is forever disqualified. This 
case is followed in Laughlin v. Martin et al., , supra, and apparently i in 
‘Standley v. Jones, 18 L. D., 495, on review, but it is not followed in 
Roff v. Coplin, 18 L. D., 128, and in Higgins et al. v. Adams, 18 L. D., 
598, the last case but ae that has been adjudicated here, the most. 
recent expression. being found, in Smith 2. Miller, 19 L. D., 520, where — 
it was correctly held that misinformation as to the law does not excuse 
entry within the ones eer: a 


~ 
roa 
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a It. will be seen that against this array of authorities the two cases of 
Turner v. Courtwright and Laughlin v. Martin et al., supra, stand alone. 
- In the light of a careful re-examination of that case, they do not even 
appear to be supported by Smith v. Townsend, supra, upon the authority 


_ of which their conclusions are mainly based. The thing decided there 


was that “an employé of the Atchison, Topeka & Santa Fe Railroad,» | 
residing within the Territory of Oklahoma before, up to and on the 22nd 
day of April, 1889, was thereby disabled from making a homestead entry — 


-. upon the tract of land on which he was residing” (syllabus), and the 
court, pretermitting the expression of any opinion upon the suppositi- 
tious case hereinbefore alluded to, and: stating that “it will be time 


enough to consider that question when it is presented,” lays down, in | 


its decree, the general rule, “that one who was within the territorial 
limits at the hour of noon of April 22 was, within both. the letter and .— 


the spirit of the statute, disqualified to take 4 homestead therein.” 


There is certainly nothing in that decree to warrant the extreme and 


sweeping. doctrines of the cases to which Iam now inclined to take 


exception, and the opinion of the court, applying to the law the four 


elementary canons of construction, pursues a line of reasoning in remark-. 


able consonance with the earlier decisions of this Department. ‘After > 
stating the conditions that prevailed at the date of the passage of ae 
act, it is sald: 


‘Under such circumstances as these, this legislation was passed, and what, in Cea 
thereof, was the intent of Congress? As disclosed on the face of this legislation, 


; evidently its purpose was to secure equality between all who desired to-establish settle- _ 


ments in that terrifory. ... . . . No exception is. made for the. general lan- 


guage of these provisions; and it was evidently the expectation of Congress that 


they would: be enforced i in the spirit of equality suggested by the generality - the 


language. 


And again, in discussing” Smith’s ain that he was excepted. from the’ 


| inhibition of the act, as: having been rightfully on the railroad company, S 


right of way the court Says: 


It (Congress). must be. presumed to have known the fact that on this right of way 


“Were many. persons properly and legally there; it must also have known that many 


other persons were rightfully in the feriors agian agents, deputy marshals, mail 
carriers and many others; and if it intended that these parties, thus rightfully within | 


thé territory on the day named; should have special advantage in the entry of -tracts — 


they desired for occupancy, it would have been very easy to have said so. [And 
again, } it. cannot be believed that Congress.intended that they who were on this 


right of way in the employ of the railroad company should have a special advantage 


of selecting tracts, just outside that right of way, and which would doubtless soon 


“become the sites of towns and cities. 


It appears indisputable that the sauce searing Por Siete the 
paramount purpose to secure absolute equality to intending settlers, — 
and to prevent advantage to any; and, in any event, the notice of 


_ equality to all and special advantage to none was dominant in. the 
minds of the court. These being assured, what else is there to be 


desired? The mischief aimed: at was inequality, and if it appear, In - 


as ee DECISIONS RELATING TO THE PUBLIC “LANDS. 


any par ticular case, that though the letter of the law has been violated, - 
there has been no infringement of its spirit, where is the mischief? 


The position now assumed, therefore, appears to be supported by ve 


the weight of authority as well as by reason. 


Jones, the. defendant in this case, had lived for some time on the a 


_- border of the territor y; within less than a mile from the line, and almost 
from the necessity of his situation was familiar with the lands in the 


immediate vicinity.. His information respecting them, and particularly 


respecting the tract subsequently entered by him, is shown to have been | 


acquired long prior to March 2, 1889, and, as was well said in the case of 


Golden v. Cole’s Heirs, supra, ‘eit was impossible to deprive people who 


had been over the Territory of the knowledge they had: thus acquired.” 


His periodical visits to Oklahoma city, which was at once his post- 


office, his most convenient and accessible railway. station, and his 


market town, do not appear to have brought him any advantage over — _ 
other persons seeking lands in the Territory, and his entrance therein — 
upon the missions and for the purposes indicated by the evidence, it 


having been made affirmatively to appear that he reaped no advantage. 


therefrom, should not, in my opinion, be. held to disqnalify him. | wee 
' The decision of your office is, therefore, reversed. oe 


re 


] RAILROAD GRANT—ADJUSTMENT—ACT. OF MARCH 3, 1887. . 


| BURLINGTON AND MISSOURI RIVER RAILROAD. 


It is the duty of the Department to demand the reconveyance of lands arvoneously | 


certified on account of a railroad grant, with a view to judicial proceedings for: 


the recovery of title. In the event of suit, the company responding therein, can: 


plead such defense as it may have, and thus secure an Sune eyNe determina- > 


tion of its: responsibility in the premises. 


| Seoretar Smith to the Commissioner of the General Tawa Orice, July 6 6, 


| 1895. | (BW...) 
Jam in eee of your office letter of April 5, 1895 , forwarding a 


statement of an adjustment made of the grant to the State of Iowa by _ 
the acts of May 15, 1856 (11 Stat.,9), and June 2, 1864 (13 Stat., 95), to 


aid in the pousveiction of a railroad from Burlington: on the Missis- 


-sippi river, to a point on the Missouri river, near the mouth of the 


Platte river, known as the Burlington and Missouri River Railroad of 
Towa, but at present owned and operated by the Chicago, Burlington etter 


and Quincey Railroad Company. 


_ This adjustment shows that there is still due, on aecaune of the: 7 
grant, more than six hundred thousand acres. It is. shown, however, ce 
that of the lands heretofore certified on account of the grant more than 
twenty- five thousand acres appear to have been erroneously certified, 


the same having been covered by claims sufficient to except them from : 


as the operation of the grant, and in accordance with previous instrue- = 
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| tions Bein this. Depuerent in such cases, a rule was sigiatse upon the 
company to show cause why such lands, a list of which is furnished, 
- should not be reconveyed to the United States, as contemplated by the — 
provisions of Sec. 2, of the act of March 8, 1887 (24 Stat., 556). | 
To said rule the company has made answer in which it is set up that 
of the twenty-five odd thousand acres alleged to have been erroneously 
certified, more than nineteen thousand have been adjudged. to be swamp 
lands, so that if not properly conveyed to the railroad company they 
would, under the provisions of the swamp land grant and the action of | 
the State, belong to the counties in which they are situated. 
It is represented. that in actions brought by the counties to recover — 
these lands of the company, the company has yielded more than eleven 
thousand acres to the swamp land claimants and, by compromise, 
_ receive nearly eight thousand acres of the lands claimed. ‘That all the 
lands claimed by it and embraced i in the list as erroneously certified, 
-_ have been sold, or transferred to other parties, and that the land 
- department of the Burlington and Missouri river road in Iowa has been 
- wound up for . several years : and, therefore, represent that no good 
purpose can be accomplished by the bringing of the proposed suit. 
' As it appears, however, that the lands were erroneously certified, it — 
becomes the duty of this Department to. direct’ that demand:-be made | 


upon the company for their. reconveyance, and in the event that suit 


_ be brought, the company can then make answer to the action that it 


has made to the rule, and the entire matter can then be adjusted by - 


the court having jurisdiction of the suit and the company’s Se 
_ bility in the matter will thus be judicially determined: | 
' I have, therefore, to direct that demand be made upon the proper 
officer of the company for the reconveyance of these lands and at the: © 


expiration of the time allowed by the. statute within which to comply a 


with the’ same, the matter be further reported to this Department for | 
‘such action as the facts then disclosed by the record may warrant. 
‘The papers are herewith returned that the fall record may, be again. 


| transmitted as herein directed. a0 Gp | 
Do) Bevo te y. fA 
4 4 Pe * . yy, i 2B { PS P ee Lane 2 
Chet Wy UL LE Aci anf 8 BOUNTY LAND WARRANTS—LOCATION. A. 299 
a Me Age 
ye J OSEPH T, BROWN. e Bh” oA” 


AA 
Pond 


Military bounty land warrants can only be located on land subject to private entry, 
or used i in payment for a settlement claim. 


_ Secretary Smith to the Commisstoner of the General Land. Office, July 18, 
| 1895. | (W. M.B ) 


T have considered the appeal of Joseph ‘T. Brown from the action of : 
your office of date: March ‘14, 1894, holding for cancellation location — 
‘made by appellant, at Miles City, Montana, November 22, 1892, with 
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“wilitary oun ana warrant No. 4882, for the B. re of the NE. 4 1 of 


Sec. 26, and the W. 4 of the NW. 2 + of Sec. 25, T. 5 8, R. 42 B. ee Sikes 


seasone appearing below. 
In your said office decision, above referred to, it is stated that— . 


Said township (T.58., R. 425, ), which embraces the tract in question was with- 7 
- drawn from eniry by the Secretary’s order of June 22, 1886, except such tracts — 
therein as were legally occupied by whites at the date of the withdrawal,’ 
. Said order has not been revoked or modified. | . : 

And further, military bounty land ‘warrants can only be foga pea: upon vacant 
public lands of the United States that. are peunlee to pee ents ae as in per- 
fecting settlement rights. | 7 


The locator appeals from the aDoee caine and ‘proposes to amend 
his lecation, upon the ground set forth in the report of the register 
and. receiver, of date April. 24, 1894, in words as follows— 


‘Mr: Brown has addressed to us a communication in the nature of an appeal from 


your decision above noted, which we also transmit, in which. he proposes a relin- - 


quishment of a portion of the original location that is confessedly within the Indian 


limits, and the’substitution therefor of an equal portion, contiguous to the original 
location, but outside of the Indian boundaries.’ The plat shows that the original lo- 
cation under consideration, is about: equally divided by Cook Creek, which is the 
- southern boundary of the Indian provisional reservation, but it is asserted. by Mr. 
. Brown that. the eourse of the creek is not correctly laid down on the plat, and that 
after relinquishing the forty acres herein proposed (NW. # of the NW. 4 of Sec. 25), 
_ there would remain but a small fraction of the original location on the north side 
of the creek, and within the Indian limits, and assuming this to be a fact, we have 
no hesitancy i in recommending this disposition of the case. 


The record s shows that Brown held and owned such warrant No. 4882 | 
| by assignment. , TF 
It is not anywhere shown . in the record before’ me, that the land ; 

| sought to be entered is desired for settlement purposes. | 


Location under said warrant can only be made upon land suBicet to és ve 


private entry in conformity with provisions contained in sections 4 and | 
5 of the act of March 3, 1855 (10 Stat., 702), and the only lands subject. 
to such entry at the time the right of location was asserted were sit- 
uated in the State of Missouri. Vide act of sas 2, 1889 (25 Stat., 
954). | | 

‘The amendment of location iy Pad could Hot cure the legal dsteat 
in his application so as to constitute. a valid entry, since under the law 
existing at the time application was made no location—save for settle- 
ment purposes —under said warrant No. 4882 could be made upon any 
public lands in the State of Minnesota. © . 

Hor the foregoing reasons your sald. office decision i is eneneey affirmed. 
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RAILROAD GRAN’ 1_ADJUSTMENT Y—EXCESSIVE APPROVALS. 


_ ATCHISON, TOPEKA AND SANTA HE R. R. Co. 


A eaiteeat grant can 1 not be iebaded as adjusted until it has been finally determined” 
- what lands the company is entitled to both in the granted and indemnity limits. 
The fact that a railroad grant has been adjusted will not defeat the right of the gov- 

ernment to recover, where an excess on account of the erany has been CEO OUaTY 

certified. +3 | , 
_ Lands within the primary limits of a grant, and sabi ect thereto, but erroneously 
certified to another grant, must be charged to the first on the adj ustment thereof. 


— Secretary Sinith to the Commissioner of the General J Land Office, Tul y 18, 
(J.T. H.) ie 4,3 | 1895. >. B.W. 0.) 


‘The question of the adjustment of the grant of the Atchison, Topeka — 
and Santa Fe Railroad Company has been for a number of years pend- 
ing before this Department. By your office letters of Ji annary 11, and. 
March 9, 1883, instructions were requested as to the proper mode of 
adjusting this grant. This action was induced by the company’s — 
demand for patents for certain of its lands falling within its. primary : 
or granted limits. . | 
_. Upon the matter: raised by your office raqiiest for instructions, oral 
- argument was made before this Department, and as a.resalt thereof your — 
office was, by departmental communication of June 11, 1883, directed 
- to hear arguments and make decision upon the questions in oled. 

On January 8, 1884, your office made report ‘to this Department in | 
which it was owe that there was an excess in approvals made on e 


'. account of the grant, amounting to 73,351 acres, of which it appears” 


' that the company admits al Xcess of, 15,160 acres, , but denies the — 
balance. — | : 
-No further action appears to have ee taken in the matter of this | 
adjustment until, by departmental letter of November 14, 1889, the 
_ papers were retibned to: your office and therein it was stated: a 
As this Department. lias since, from. time to time, renderéd decisions upon said 
questions, aud in view of the adjustment act of. March 3, 1887, I herewith return 
the papers to your office that proper. pay of the grant may be made under 
the laws and rulings now in force. . Oe 
In your office letter of December 20, 1889, you sabenitted a farther 
statement of the adjustment of the oan for this company, showing 
an excess of 70,334.85. acres. in the app ewer made- ou account of the — 
grant for said company, —- : 
Tn opposition to the adjustment of this erin. the company. filed a 
lengthy argument in which it is urged - that all the lands within the’ 
indemnity limits were certified in the year 1875; that since that year - 
no claim had been made on account of the grant for further indemnity, 
and that the action of this Department in approving the indemnity | 
- Jands in 1875 was in effect. a complete adjustment of the grant, and 
that the sanie should. not now. be disturbed.. : — 
1438—VOL 21——4 . 
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iis 1875, 6 Ww wit, on May 19, 1881, and: October a 1883, lists were. 


Neg ‘approved, amounting in the eerearte to nearly 500, 000. aes within a 


the primary or gr anted limits of said road. | 
The effect of the company’s position is that the nbeutnibe Santion of | 
the grant is the only part that needs adjustment and that when all the 
lands within the indemnity limits have been certified, the eerene there- oe 
upon must be cousidered as adjusted. | 
With this I am unable to agree. . The grant mist be sauteed as 


an entirety and it is as necessary to determine which of the lands | 


within the primary limits passed on account. of the grant as it is to — 
ascertain which of the lands within the indemnity limits are necessary 
to be approved on. account ther eof; indeed, it is of the first Importance — 


to ascertain what lands were lost on the grant, for until that is deter- | 


‘mined the full measure of indemnity can not be ascertained. ks 
No formal adjustment was made of this grant prior to or during the 
year 1875; indeed such an adjustment would not have been practicable, 
nearly half a million acres within the primary limits of the grant being 
then unsurveyed. The indemnity list of 187 5 was therefore not based 
upon an adjustment made of this grant. Had these lists contained a _ 
basis for the tracts approved, then there might have been some force 
in the contention that by their certification the grant was to that 
extent adjusted. This was not the fact, however, and-I am clearly of ~ 
the opinion that by the approval of said. lists dine Department did not 
place this grant within the class of adjusted grants. So far as the 
recovery of an excess in the approvals made on account of the grant is 
concerned, it might be admitted. that. the grant was adjusted, and yet | 
the right of the United States to recover such excess would not, in my 
— opinion, be barred, and, as before stated, the company admits an excess, 
the only question of difference being the amount thereof, | 
At the time instructions were first requested in the matter of the 
adjustment of this grant there were yet awaiting approval nearly one- — 
half million acres, as before stated, within the primary linfits, and under 
the directions thereafter given by this Department, adjustments have 
been made of this grant and submitted for the approval of this Depart- 
| ment, the last adjustment being that of December 20, 1889, before re- ; 








ferred to, which shows as follows: . — 
- | STATEMENT. | | ms 
Total ATCA OL OVUM eS il unten cae ates iene vem i nee cnoemewhes 9, 991, 1 138.38. 
Deduct moiety on account of. grant for Missouri, Kansas and Texas _ 
RY COs chen, ations cue cancsmeaeees Cc aitaateeseais ie eee aes 37,161.14 - 
Net area yt ee enn eee Seeds eee ~. 2, 883, 977. 24. | 
Approved in granted limits..... Lomas OG care a eee eae “2, 022, 515. 00 | : 
Erroneously approved to M. K. and T. ey Go. + within 7 
limits of A. T. & 8. F. R. R. Co sae coat a as feoecane 19, 499.56 
— Vacanti ....-----------.3--- ewes oumeies Sd a bee Bee 80, 005 -~ 
- mF | | ) | 9, 042, 094, 56 
Loss to gratit......-..2.0-se--+- fe ere aan: 7 a ght - 841, 882. 68 
.\pproved as indemnity. S ciads Atle eaten ir ane frat ye etalk Beatie wer. . 912,217.53 








a Excess ...-.. cee eee See EIN et 70, 834. 85 a: 
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In reporting this adjustment your office letter states: 
In explanation of the char ge for lands erroneously approved to the Missouri, Kan- ~ 
sas and Texas Railway Co., within the limits of the grant for the road under consid- 
eration, I have to submit the following: r 

From Emporia southward, in the conflict of ieee: two grants, they. are of even. 
date, while north of ‘this point the Atchison, Topeka and Santa Fe Railroad Com- 
pany has the prior grant, and upon establishing a terminal.to separate the grants 
‘it is found that the M. K. & T. R’y Co., teceived patents for 6,845.62 acres, north 
of said terminal. | 

Until the adjustment of the grant for ‘the. M. EK. &-T. R’y. Co., no terminal was 

ever established, but the line of the road of the A. r. & 8. F, R. Rk. Co., seems to 
. have been recugnized as the dividing line. a 
It will be seen that the patenting of the lands in both of these idm is the M. K. - 
& T. R’y Co., was error, and it is believed that the same are recoverable by the A. 
p, && F. RR. Co, ,and hence they are charged to them in the adjustment herein 
presented. | 

In the adjustment submitted by the statement above quoted the eile 
item about which exception might be taken is that charging the Atchi- 
son, Topeka and Santa Fe Railroad company with 19,000 acres erro- 
neously approved to the Missouri, Kansas and Texas Railway company, 
within.the limits of the grant to the Atchison, Topeka and Santa Fe. 
company. As these lands are within the primary limits of the grant 
for the last mentioned company the title thereto passed. upon their 
_ identification and as the approval to the Missouri, Kansas and Texas | 
Railway company appears to have been clearly without authority of 
law, I am of the opinion that the char ge 1s a PPoDse one and the s same. 
is therefore approved. | | 

The matter of the ascertainment of the tract’ conatituting the excess 
has not bean consideréd by your office, your purpose evidently being 
to present the form of adjustment for approval before puenne to. 
specify the tracts constituting the excess. — 
Since forwarding the adjustment in question you. have by your office 

letter of June 15, 1895, submitted. copy of a list of lands embracing | 
8,086.89 acres which are found by your office to have been erroneously" 


Pa approved on account of said grant, the same having been, for reasons : 


set forth in the margin under the column of remarks, accepted from, | 
- said company’s grant. 43 : | 
A rule has. been served by your -aitiee upon said company under ihe” | 
provisions of the act of March 3, 1887 (24 Stat. 556), to show cause” 
_ why reconveyance should not be nade of the lands embraced in said — 
list, as contemplated by said act,. to which the company has. made: 


' answer, and in addition to arguing the question involved, sets up.a 


state of facts as to certain of the tracts which differ from those pre- 
sented by your office letter and accompanying list. In view thereof, 
and as before stated, the excess found by your office adjustment has 
not been identified, I herewith return the papers to the end that the . 
_ tracts in excess of the erant may be stated and that the company’s _ 


answer to the rule.in question may be, so far as it affects the question ee 


of fact, further considered and reported upon by your- ‘office, 
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7 “When the whole. matter is again: returned to fd Department, the 
sues Hon as to the tracts for which return of title should be demanded 
by this Department under the prvvisions ‘of the act of March 3, 1887, — 

supra, will then be considered so that the suit when recommended shall ; 
contain all the tracts for which demand should be made under. the 

: provisions of the act referred to. 


TOWNSITE TRUSTEES—ASSESSMENT—DISPOSITION or SURPLUS. 
TOWNSITE OF PAWNEE 


Money derived Aion the assessment of lots, and left in the wore of the fetietees: on 
__ the completion of their trust, should be returned in dees pronertion to the 
persons from whom it was collected. | 


_Seor “etare y Smith. to the Commissioner of 1 the General Land Office, Tuly 
18, ‘1895.0 (BE. BW.) 


ae | am. in receipt of your. letter of the 17th ailti@o; agisne me that. 
~ the townsite trustees of Pawnee, Oklahoma, have conipleted their trust, 
and, after paying all the expenses thereof, have e a balance of $555.64 on 


hae derived from assessments on lots, and asking what ra _ 


, should be made of the same. You present the matter as follows: 


The work of town-site trustees in Paw nee, Oklahoma Territory, has. been com- 


pleted, except the conveyance of lots involved in contests. The accounts of the dis- | 7 


bursing agent have been adjusted and there remains a balance of assessients levied - 
and. collector upon lots i in said town amounting to $555.64. 
: rd * = be + . Mog 4 
“Neither an law, nor reg ailatious of the Departruent pr ovide. for any Aisposition of 
such balance. | | 
Tam of opinion that this money should be either returned, pr 0 rata, to the: persons | 
_ from whom it was collected, or turned over to the municipal authorities forthe use 
- and benefit of the town. | | : : eS 
- The first proposition appears to me to be impracticable for several reasons, among 
which are the following: the difficulty of ascertaining in the near future the exact. 
proportion due each individual, the very small amount to be returned ‘in many 
instances and the labor and expense incident thereto, the impossibility of reaching 
many persons whose present residence is un known, and the complications incident 
td death, heirship and proper legal represeutatives. _ 
‘Tam, therefore, of the opinion that the most feasible: alas of disposition is that 
provided for the net proceeds of unclaimed lots, and recommend that said balance he 
- turned over to the municipal authorities of the town for the benefit of the town. — 
“Should this recommendation meet with your appr oval J have to request that you 
issue such instructions as may be necessary to. carry it into effect, not only as to the 
town of Pawnee but ot her towns in Oklahoma where similar conditions may arise 


“The act of Congress of May 14, 1890, 26 Stat., 109, provided that — 
townsites in Oklahoma should be pitered by three trustees, who should — 
be appointed by the Secretary of the Interior, and have power to levy 
and collect assessments on. the lots sufticient in anount to defray all 
the expenses of their trust, including the purchase, surveying aud 
_ platting of the land, the. pony ey ence of the lots, and their own com. | 


_ DECISIONS RELATING TO THE PUBLIC LANDS. — 53. 


| ~ pensation. This act only applied to the lands in Oklahoma open to 


settlement .at the date of its passage; but by the joint resolution of - 3 


Congress of September 1, 1893, it was made applicable to that portion | 


of the Territory known as the “Cherokee Outlet,” in which the town . a 


of. Pawnee is situated. _ 
_ Assessments levied under this act could Hardie be expected to pro- | 
duce the exact amount required in every case, and authority to levy 
and collect additional assessments to meet deficits is amply contained — 
in the express authority and requir ement: to assess an amount sufficient 
for the purpose. : = 
But, as you remark, no direction is given, elther in express. terms or 
by ianlcetod: for the disposition of any balance or surplus that. may 
 beleft over. To determine that question we must consider the pur- 
- ‘pose and scope of the act, and the powers and duties of the trustees. 
- The act is not in any sense a municipal charter. It simply creates 
one particular express trust, provides for the appointment of the trus- 
tees, and defines their powers and duties, The trustees can only do | 
what the act expressly authorizes them to do. Any act not therein 
expressly authorized, or not obviously necessary to the execution of. 
the trust as contemplated by the act, must be considered as prohibited. 
The duty of levying assessments on lots sufficient in amount to 
defray all the expenses of executing their trust is expressly enjoined - 


upon them. But they have no power to levy assessments on lots,or 


any other property, or to raise revenue by any other means, for munic- | 
—ipal purposes. 
_ ‘They are invested with no part of the eae power, and. pn | 
with none of the duties, of a common council. They constitute no part — 

of the municipal government, and are not auxiliary to it. They are 
expressly charged with the duty of selling unoccupied | lots for the 
benefit of the municipal government; but beyoud this they have no 
authority to receive or collect money for the town on any account. 

Their power to levy and collect assessments is limited to the levy on 
lots for the necessary expenses of their trust. They have no authority 
to levy or collect a dollar for any other purpose, or a dollar more for _ 
that purpose than is necessary for its. proper accomplishment. Any 
sum taken above that amount is wrongfully taken, and, in my opinion, 
should be restored. to those from whom it was collected. 7 | 

Your sug eestion that this sum should be turned over to-the munici- © 
pal. government of the town of own has received. serious cousid- | 
eration. | 

But, if the trustees had no authority to levy and collect all ASSeSS- 


ment for municipal purposes, certainly the bare wrongful act of collec: __ 


tion does not make it the property of the town. It may be remarked — 


also that there is no ground upon which it. can be claimed as the a 


_ property of the United States. And if it belongs neither to the town. | 
nor to the United States, then restoration to those who were required | 
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oe to pay it: In seems. to me to be the proper. disposition to make 2 6 it, poe. 


though I realize the obstacles you suggest to that proceeding. 


_ The trustees should bé instructed to give notice that on adesignated = 
— day they will tefund this sum tothe persons ft om whom it was collected, | 
in just proportion. Receipts. in due form should be taken and filed | 
with their accounts. No reason is seen why remittances may not be _ a 
ee made by post-office money order to those who live too far from the office © 
a to. apply in person, provided they first send receipts for the amounts. 


_ Any amount that cannot be refunded in this way should be deposited 

in the nearest depository of the United States, and the certificates 
_ thereof should show what fund it is, and be filed by the trustees with — 

their accounts, and Congressional. direction for its final disposition — 


should be recommended in the next annual peor of the oe One asad 


of the General Land Office. 
- This will be the rule i in-all similar cases.. 


\ ee, 
PRACTICE—EVIDENCE—RULE 41. 
TROTTER v. YOWELL. 


| The local officers are not. ator’ to exclude testimony on obj ection thereto, but it 
is their oy. to stop irrelevant examination of witnesses. | 


2 Perea y Smith to the Commissioner of the General land Office, July 18, 


1895, (BM, RB) 


This c case involved the 8. 4 of the SW. + of Sec. 18, , 13, , RB. IW : 
Oklahoma land district, Oklahoma iawritory: ? 
The record shows that. Norman W. Yowell made homestead entry 

‘April 29, 1889, for the above described tract, together with the N. + of 
the NW. 4 of Sec. 19, same township and range. 

May 6, 1889, James Trotter made application to enter the SW. 4 4 of 


See. 18, which was rejected for conflict with the above entry of Yowell eo 


to the land in controversy. 
~ May O5, 1889, Mary J. Duncan filed affidavit of contest against the 
entry of Yowell, | 
At the hearing or déred the local officers found in favor of the con- 


 testant Trotter and recommended for cancellation the entry of Yowell 


for the tract involved, and held for dismissal the contest of Duncan. 
Upon. appeal-by both Yowell and Duncan your office decision of May 5, 
1892, sustained the finding of the local officers from which decision 
Yowell and Duncan again appealed. Subsequently, on. April 15, 1893, 
Mary J. Duncan dismissed her appeal, thus leaving for consideration | 
only the appeal of Yowell. a 

The testimony in the case is voluminous and contradictory re | 
reconciliation. The hearing commenced on May 21, and concluded 


July i 1890, and much the greater portion of the matter pconeaeen in 
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_ the record i is immaterial and obviously irrelevant and In this aonnactod 
~ itis well to notice that while rule 41 of practice does not permit the | 
local officers to keep out testimony on the ground of any objection 
| thereto because of being incompetent, still it is their clear duty to put . 
a stop to irrelevant questioning. If this had been done in this case, as 
the rule contemplated, the large record in the case could have been 


reduced to one-third of its present size and the time saved which has — 


been needlessly consumed in the case, - This has been from time to time | 
set out in various decisions, but the manifest disregard to the rule has 
made these remarks appear not inapt at this time. 
After an examination of the record I concur im the opinion of your 
‘office affirming that of the local office. : 
James Trotter will be allowed to enter the diet in issue and. the 
entry of Norman W. Yowell will be one as to such por tion awarded. | 
to contestant. 


—_——_—— 


OTOE AND MISSOURITIA. LANDS. 
INSTRUCTIONS. 


The refusal of the Indiaus to sotieent to ‘the terms of relief contemplated by the act — 
of: March 3, 1893, for the benefit of the purchasers of Otoe and Missouria lands, -— 
makes it the duty of the Department to enforce prior legislation with respect 
thereto, and cancel entries in default of payment. thereunder after due notice 
arn the local officers. 


Secretary Smith t to ve Oniniaionen of the Cara Land 1 Office, July 185. 
1895. — _ dP y... 


By your wit letter “O” of March 23, 1895, you applied to this 
Department for instructions relative to purchasers in default of paty- 
ment for Otoe and Missouria Indian lands in Kansas and Nebraska. 


Before passing upon the questions subinitted by your said office letter, 


the Department, under date of April 9, 1895, requested your office to 
forward here a copy of the report of the commission appointed to pre- 
sent to the Otoe aud Missouria Indians the matter of the readjustment 
of the sale of their lauds in Kansas and Nebraska, under the provi- 
sions of the act of March 3, 1893 (27 Stat., 568). By your office letter 
tO" OF April 15,1895, you cranismiited sata report, as requested. 

AD ecomiaalion of that report shows that the commissioners .ap- 7 
pointed to present to. said Indians the matter of the readjustment of 
the sale of their lands under the provisions of said act of March 3, — 
1893, met. the tribe at the Otoe agency, in Oklahoma, on J ADUALY. | 
3, 1895, and after the selection of interpreters the matter was fully 
explained to the Indians, and, on the question being submitted as to — 
whether iney would. aiecept the terms e. of the act of March 3, 1893, it 
was 
resolved that we, , the Oise and Magee nits Indians, fully understanding ‘the act of | 
Congress: of March, 1893, do hereby refuse alieolabely to accept the proposition to 
accede to the rebate as provided. in said act, or any rebate WHATOVED from _— orig inal 
amount of sale of said lands. a a es 
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That cesolusions was. ea by three- fourths of the adult members of 7 a 
the tribe, and said signatures were given of their own free will and — 


volition, without duress or pr omises of oe kind whatever; SO 0 say the 
commissioners. | 

It is ay eng therefore, ‘that the relief intended to be gistited the 
“pur chasers of said lands by the act of March, 1893, can not be affected, 
and that nothing remains for the pera tment to do but to enforce the 
terms of said purchases. "te : 7 

The lands were sold under the pr ovisions of the act bof March 2 3, 1881 
(21 Stat., 380), in. May, June and December, 1893, and in expectation 
of Gast competition for them, they were sold a public auction to 
the highest bidder, and in many cases, were purchased at. prices largely 
in excess of the appraised value. ‘Under the terms of the act, last 
mentioned, such of the purchasers who so desired, were permitted to 
pay one-fourth of the purchase money in cash at the time of the sale, — 
and the other three-quarters in one, two and three years respectively, 
with interest on the defer red payments ab the rate of five per cent. per — 
annum. a 

The act of March 3, 1885 (23 Stat. 311), providedsfor al) axicision et | 


- two years within which to make the deformed payments, and the act of. 


- August 2, 1886 (24 Stat., 214), peevided for a farther extension of two. 
years. 


June, 1890, for the lands sold in May and June, 1883, and i in December, 
1890, for fe lands sold in December, 1883. 7 
When the statement’ was made to the Department ‘under date of , 


‘March 31, 1894, there remained due. for said lands upon ‘the basis of _ 


the price at w hich they were. sold $194, 775.82 principal, and interest. 
‘thereon, computed to February 1, 1894, $100,432.91, making a total of 
$295, 208, 73. The number ot cases in which full paym ent had not been 
made was 186. a 2 

Since the date of said report, full payments have been made in but 
two cases, and further installments paid in six cases. There remains 
due up to MATED. 1, roe $192,122, U6 principal, and neous $108, 000 
interest. 

Owing to the attiael of the ‘Tadiaue to consent to the relief intended 
to be extended to the pur chasers of said lands by the act of March 3, 
1893, supra, which makes the relief provisions of said act nugatory, it 
appears to be the duty of this Department to carry out the former leg- 
‘islation relative to said lands, action under which has.been suspended 
owing to the pendency of said ene and . oceedings tee 
after the passage of the law. : | 

You will therefore direct the district land officers me call upon ‘the 


The final payment gneiss the act last mentioned, was Wns in n May and 7 


parties in default in payment of either principal or interest for said 


- Jands to pay the same within ninety days from receipt of notice, and to 
advise then that in the ev ent of their failure to do. 80, their TSECCUIVG - 
entries will be canceled. ; | 


7 
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aoe Bt o x AN /> Z | .. 7 
Ce ae GRANT-FORFEITURE ACT OF SEPTEMBE R 29, 1890. 
SPAULDING oN ORTHERN Pacirrg R. R. Co. 


At Pentiand. Oregon, the Northern Pacific has two grants, the first for the line east- 

| ward, utider the act of 1864, and the second northward, under the joint resolution _ 

_ of 1870, and, so far as the limits of the grant.east of suid city overlaps the sub- . 

aequent grant, the latter must fail; and, as the road at such point eastward is 

unconstructed, and the grant Eérefor forfeited by the act of September 29, 1890, 

the lands so released fron said evant, do not inure to the later grant, pe are 
subject to disposal under the provisions of said forfeiture act, 


| Seeretary Smith to the Commissioner of the General Land Office, Are Gay. | 


1805, | ee (Be Ww. 0.) 


I have consider fl the appeal by John 7. Spalding from your office | 
decision of May 21, 1892, denying his application to purchase under © 

_ the third section of the act of September 29, 1890 (26 Stat., 496), the 
E. $ of the NE. 4 and N. 4 , of SE. Z Sec. 5, T.4 N., BR. 2 &. , Vanoonver | 

land district, Washinton: | : 

~The act of September 29, 1890, supra, forfeited the iatids apponite and 

-— coterminous with the mutonetencted portion of any railroad to aid in the 

- construction of which a grant‘bad previously been made, and the basis 

of appellant’s claim is.that this land was forfeited by that act and was, 

therefore, subject to his application under the third section. _ ; 

— Your office decision holds that the lands falling within the primar y 


limits of the grant upon. the definite location shown upon the map filed 


September 22, 1882, are not affected by the act of forteiture and SPE 
ing’s application is therefore denied. 
This land is in the neighborhood of Portland, Oregon, and would be 


east of a terminal line drawn at Tight an gles to the last twenty-five — 7 


— mniles of road, as shown upon the map of general route east of Portland. | 
It is also within the primary. limits of the grant appertaining to the 


road, as located and nee? north of Portland or between Sore one ‘ 


and se 
“In the case of the United Gistees v. Nortbern. Pacific Railroad com-. 
pany (152 U. S., 284), the court holds that the grant for the portion of — 


the road between Portland and Puget Sound was made by the joint. 


resolution of May 31, 1870 (16 Stat., 378), and that the company did not 
take by relation as of the act of July 2 , 1864 ca ne 365), for this 
- - Portion of its road. 

Under the act of July 2, 1864, a ioe was made to the Northern 
srt Pacific Railroad company for a road via the valley of the Columbia 
- giver to a point at or near Portland, so that it must be clear that in the, 

neighborhood of Portland thé company has two grants: that via the 
valley of Columbia river east of Portland, being under the act of July 

2, 1864, and the grant north of Por tland to eee Sound, pene under | 

_ the resolution of: May 31, 1870. | 
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- Prior to the passage of the resolution of 1870, no goation had ever — 
been made of the grant under the act of 1864, so that when filing its” 
map of general route on August 13, 1870, a coutinuous line was shown . 
via the valley of the Columbia river extending northward to Puget 
‘Sound. The limits adjusted thereon were continuous limits and upon | 
the maps of location of that portion of the road. extending north of 
Portland, which was constructed, the limits were adjusted without 
regard to any conflict with the erant east of Portland. The line of 
road east of Portland via the valley of the Columbia river, was not 
constructed past Wallula, ‘Washington, so that the portion of the road 
between Wallula and Pos tland, being unconstr ucted, the grant apper- 
taining thereto was forfeited by the act of September 29, 1890, supra. 
_ It appears that following the passage of the act of September 29, 
1890, to wit, on October 28, 1890, your office submitted for approval a 
draft of a scans letter of instructions under that act, and therein the 
question as to the proper terminal separating the forfeited lands from 
those not forfeited at Wallula and Portland, was submitted for con- 
- sideration. . 

This matter was considered in a epacanental letter of December 4, 
1890 (11 L. D.. , 625), in which it was held, after referring to depart- = 
mental decision of August 13, 1885 (5. L. D., 459), that— | 

Under this. decision it is clear that the Depariment held the company to be site | 
to patents for the road then constructed, down to the line so established, and no 


farther. Assuming this conclusion to be correct (and the forfeiture act in no way > 
interferes with it) there is no reason now presented for changing the same. On the 


contrary the terms of the forfeiture act are in line with that decision. Said section ..— 


four of the granting act, supra, directed patents to issne for lands ‘‘opposite to and 
coterminous with said soimpléted section of said road; . ... . . and soon as fast 


_, a8 every twenty-five miles of said road is sompleted as aforesaid;” the first section 


of the forfeiture act restores to the United States the title to“ rail lands heretofore 
granted to any State or to any corporation to aid in the construction of a railroad - 
opposite to and coterminous with the portion of any such-railroad not now completed.” 
If the line fixed in 1885 separated the lands then earned by the company; by the 
7 construction of the road, from those not so earned, it does so now, as no more road 
has since been built. In other words that line divides the lands ‘opposite to and 
coterminous with” the portion not constructed, from those earned by the constructed 
road. The line of 1885, will, therefore be adher ed to. The same principles apply to 
the liue at Portland. 


This has since been sonaiiered: as the decision of this Depneuent, 
and all lands within the limits of the grant adjusted to the line of loca- 
tion of the road north of Portland, have been held to have been saved 
from forfeiture and not See to the provisions of the act OF pepvenn: 
ber. 29, 1890. | 
‘The case in hand, Rowers for the first time aunt this question | 
for determination by the Department, and the instructions previously 
given can not be considered as an adjudication of the question, From | 
what has been said it must be clear that there are two grants, under 
-. which this company claims, i in the neighborhood of Portland: that east 
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3 of Portland being under the act of 1864, while that running north of 
Portland is under the resolution of 1870. The grant for that portion of 


__ the road in the neighborhood, and east of, Portland, was forfeited by the 


act of September 29, 1890. ae provided in the act of forfeiture, none 
of the lands forfeited inure by reason of such forfeiture to any other 
_ grant. So far, therefore, as the limits of the grant for the portion of. 
the road via the valley of Columbia river and east of Portland, overlaps: 
the subsequent grant for the portion of the road north of Por tland, the 
latter grant must, to that extent, fail, and it must be held that such 
lands are subject to the operation of the act of September 29, 1890. . 
In the departmental decision of August 13, 1885 (referred to in the 
instructions of December 24., 1890), the fenninal under consideration 
was one occurring in the adjustment of the limits to a portion of the 
road in process of construction, the grant for which was made by the 
act of July 2, 1864, and it was éheretn correctly held that the terminal 
established upon the constructed road. properly separated the-lands | 
earned from those forfeited, so far as that grant was concerned. ' 
_ The question presented at Portland, however, was not similar to that 
discussed in the decision of August 13, 1885. Por tlaud was the end of 
one grant and the beginning of another; these two approached each — 
other at nearly right angles, SO. that, of necessity; the two grants in the 


neighborhood of Portland: Sgerlapped: The prior grant having been — 


forfeited, the lands appertaining thereto were restored to the public — 
-domain,.and the establishment of the terminal upon the construction | 
of the road from Portland northward, could in nowise be considered as 
* a terminal for separating the lands forfeited from those not forfeited, 


‘upon the other line for which another grant, of a antereus uate, was 


claimed by the company. 
The instructions of December 24, 13890, are hereby recalled ‘and : 
vacated in so far as they hold that the oumeal established upon the 
constructed road north of Portland correctly separates the lands in that 
vicinity (which were earned by the construction of the road aforesaid) — 
from the land forfeited and appertaining to the road east of Portland, — 
In the adjustment of this grant, therefore, it .must be held, as before 
stated, that all lands within the limits of the grant adjusted to the line — 

east of Portland, are forfeited and restored by the act of September © 
29, 1890, Shout pear’ to the limits of the adjustment upon the road 
north of Portland. 

As your office devision. denied § eaihine Ss. application upon the | 
ground that the same fell within the limits adjusted to the located road - 
north of Portland, I must reverse your office decision and said applica- 
tion will. be accepted, unless, upon further examination, other good and. 
sufficient reasons appear for the rejection of the same. 
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APPLICATION TO ENTER—AMENDMENT. OF APPLICATION. . 


| “-MoCorattor VD, BARCLAY. 


- Where an application to enteris rece irregular in form, and is returned to the appli- 


cant for correction, it should be regarded by the local office as pending fora -- 


reasonable time, he excluding, during said period other applications | for the 
land. i. “ona | , | 


Seoretary Smith a the Coane of the General Land Office, July 18, 
- | ee ey (B. BW.) 


‘Sraraumy, The contestee, Ernest 5. Barclay, filed pre: ‘emption 
~ declaratory statement for lots 7, 8,9 and 10, of Sec. 6, T. 40 N., RB. 3. 
W., at Lewiston, Idaho, September 30, 1890, alleging settlement oa the 
- 23d of that month. On the 20th of October, 1890, the contestant, Leo 
5S. McCormick, made homestead entry of the same land alleging settle- 
mentin June, 1889, McCormick was seventy years old, and lived sixty 
miles from the land office. On the 8th. of July, 1890, he went to the 
county seat of his county, and got the deputy clerk te make out his | 
application, and send it to the land office. He had previously caused 
_ the land to be surveyed by a sur veyor, who gave him the descripton 
as the NE. 4, and they described it in the application as the NE. 4, 
instead of as lots 7, 8, 9 and 10, as it is described on the tract. books, 
and on the 11th of nly the aia was returned by the register 
for correction. MceCormick’s trip to the county seat on the 8th had . 
_ Inade him sick, and he was not able to go back there again to have the 
_ application corrected until the 16th of October. The application being - 
corrected and. returned to the land office on that day, the entry was 
made on the 20th. McCormick had built a house and fenced a consid- 
erable portion of the land in 1889, and Barclay admits that the settle- 
ment which he made on the 23d of September—the one alleged i in his 
declaratory statement—was inside of. McCormick’s enclosur e. But he 
afterwards abandoned this settlement, and made anotber one on the 





land outside of McCormiek’s enclosure.. The exact date of this change — 


is not shown, but it was after the date of M eCormick’s aes wnteny: as 
above stated, was the 20th of October. ee, 
Both pa: ties resided on the land, and each iniproved and cultivated Be 


certain portions of it, though McCormick’s cultivation was the most : : 
extensive, and his improvements were the most valuable, being worth ah 


about. $800, and Barclay’s. about $350. | te 
In October, 1891, both parties made fin al pr oof, Barclay to ostabliah: - 


: his pre-emption, aiid McCormick in commutation of his homestead. On Ss 
_ the trial of the contest thus formed, the local land officers decided: ih ate 
favor of Barclay, and McCormick Ppee The Commissioner of the 


General Land Office reversed the local OrCeL oe and, Baroy appealed — 


7 oe to the Department. 
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Deen -~AS Mor mick’s application of the 11th of J uly described 
the land by the numbers usually employed, and as an exceptional, or— 
comparatively unusual method was used to describe this particular tract 


in the surveys, of which, of course, the law required him to take notice, 


but of which as a matter of fact he did not know, and could not. without | 
| great inconvenience, it was proper to allow re asonable time for correc: 
tion. As the land was described. with certainty, it would have been 
- error to reject the application outright; but as the description was not. 
in technical conformity to the description in the sur veys, it was not | 
error to return it for correction. But having done this, the register 
aud receiver should have treated the application as pending for a_ 
reasonable time, and it was error on their part to allow Barclay’s pre- — 


es emption filing until such reasonable time had elapsed. 


McCormick had been derelict. He had. not -attempted to make 
entry within three months from the date of his settlement: But his 
application of the 11th of July, derelict as it was, was more than. two 
months prior to Barclay’s settlement—the settlement which he admits 
he invaded McCormick’s enclosure to make—and that application hav- 
ing been properly returned for correction, all subsequent applications — 
should have been held subject to it for a reasonable time. What was 
reasonable time in the absence of any prescribed rule, was matter for 
the discretion of the register and receiver, the distance and means. of 
‘ communication being considered. The record does not show that they 
found that there had been reasonable time for correction and return of 
the application when they allowed Barclay’s pre-emption. This is also 
a matter properly within the discretionary power and supervisory 
control of the Secretary of the Interior, and it is his opinion, that. 
reasonable time had not elapsed, and that Barclay’s pre-emption was 
- erroneously allowed, and should not stand in the way of McCormick’s 
entry. While there is conflict in the testimony, the preponderance is ~~ 


that McCormick has complied with the law in the matter of residence __ 


as well as of improvement and cultivation, which is conceded. This 
being true, it is the opinion of the pepe nen that his aot should: 
be sustained, 
~The decision of the Commissioner of the General Land Office is. 
| atiirmed. 


EN TE IGS Or AMENDMENT—TRANSFEREE. 
PHIDELAH A, Ricy. 


i : The right t to > amend an entry s so as to include other land therein. can not be exereised ne 
, | by o one holding thereunder as ei teaneterce. . J (WwW. F, M. ) 


| So much of the facts of this case as are necessary to be sisiieet 
oe in its decision are found in the zovowie epitome of its history. 
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On. November 19, 1883, Job Payne made eS emption ai of the 2 
N.4 of the SW. 4 of section 35, and the NE. 4 of the SE. fof section 


3, township 1 N,, range 2 W,, Ute series, within the en district of 

Montrose, Colorado, and on May 19, 1892, patent issued therefor. 2% 
On September 20, 1892, the attorney of Phidelah A. Rice, the trans- , 

feree, through mesue conveyances, of the original entryman, Job Payne, 


filed in the local office an affidavit setting out that the latter, through — . 
mistake; had entered land other than that which he had intended to 
enter, to wit, the N, 4 of the SW. 4 of section 35 and the NE. 1 of the — 


SE. 4 of section 34, township 1 N., range 2 W., instead of the S. dof | 


the NW. + of section 35 and the SE. 4 of the NE, 4+ of section 34,same  -— 


| township rr BANE, upon which his improvements were situated, and oe 


hae asking 


that the said filing ie corrected to include the iaade settled.upon and Sista 
as aforesaid, and tliat notations be made by the local land officers preserving said 
land from any further claim or filing until the Said corr ection be mace, 

The matter having, in due course, reached your office, by ietter “G” 
of September 15, 1893, the application to amend was denied, and your 
office decision of March. 5, 1894, tendered on a motion for. review, 
adheres to the original sudbnierit | 
_ The transferee, Rice, has appealed from oth decisions, siesta e: in 
his first specification, which is the only one that need be adverted to 
here, error “in holding’ that amendment cannot be allowed because the 
original entryman had prior to the date of the application for amend- 
ment transferred his right under such original entry.” - 

No adverse claim had arisen at. the date of. the initiation of Rice’s 
| effort to amend, and the record clearly establishes the good faith of 
both the entryman and his transferees. The appellant, therefore, pre- 

- sents.a strong equitable case. The law of the case, however, appears. 
go clearly adverse to his contention that his equities can avail him 


nothing. Section 2372 of the Revised Statutes provides for amend- 


- ments in certain cases “of an entry hereafter male of a tract of land 
not intended to be entered, by a mnistake of the true numbers of the 
tract intended to be enter ed, ? buat in express terms denies the exer cise 


of the right to assignees or transferees. ‘That section is merely a 


_ re-enactment, in a slightly modified form, of an act appr oved May 24, - 


18294, 4 Stat., p. 31, and while in the nature of things, it applied at that a 


time only to cash entries, this Department has, by regulation and by : 


judicial action, extended its application to all classes of entries. Vide 


Christoph Nitschka, 7 L. D., p. 155, and General Circular, p. 104. 


Counsel for the appellant cite the case of Mur phy . Goal one it, oo 
iL, D., p. 123, in support of the position assumed in his appeal, and it 


is. true that an entry was there allowed to be amended under cireun- 
stances almost precisely similar to those of the case at bar, but it is bo. 


; be observed that the Department.only undertook to decide as between 


the equities of the parties, the Inhibitory provisions of section 2372 | 
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against transferees not even being invoked by the defendant, nor 
adverted to in the opinion. Judicial consistency does not. seem to. 


require that a decision so rendered should be accorded the sanctity of — 


an authoritative utterance and thus be made effective in nullifying 
express law and overturning positive jurisprudence. 
The decision, of your office is affirmed. 


- RIGHT OF WAY FOR CANALS—ACT OF MARCH 38, 1891. 
CHAFFEE County DitcH AND CANAL Co. 


The approval of right of way maps, under the act of March 3, 1891, 18 limited to 
eases where it is shown thal the purpose for which said right of way is desired 
is that of irrigation; and where it appears that the right desired is to be used 


for purposes other thar irrigation, the Department. is without authority to 2 pas 


approve the application under said act. 


aa Smath to the Commissioner of the General Land ‘Office, July 18, . 
1895. _ | | (EF. W. C.) 


I am in receipt of your office letter of June 5, 1895, subinitting for 
the approval of this Department the articles of incorporation, due 
- proof of organization, and map of location“filed by the Chatfee County 
“Ditch and Canal Company, traversing certain public lands within the 


~ Leadville land district, Colorado, on account of which application is * 


mnade for right of Way for the diteh under the eas of the poh of 
March 3, 1891 (26 Stat., 1095). 

In sabmitiine these papers your Office letter refers to the certificate 
- required in the case of the South Platte Canal aud Reservoir company 


_ (20 L. D., 154), in which it was held that the act of March 3,'1891, — 
restricts the purpose for which the right of way therein granted may. 


be used to that of irrigation and that maps of location would uot be 
approved where it appears that the right of way is desired for any 
‘ other purpose than irrigation. | 


In that case it was required of the company that it file its certificate a 


' under the signature of its president aud the seal of the company, to 
the effect that the proposed reservoir and pipe line applied for, and on: — 
account of which a right.of way was claimed, was desired for the sole | 
- purpose of irrigation, and you were directed in future to require a Sim- 
ilar certificate of all companies claiming a right of way under this act. 
where, under their articles of incorporation, the company is empowered 
- to make other use of the water desired to be stored in its reservoir 
applied for, or conducted by its ditches, than that of irrigation. — 

In the case under consideration the comnpeny iS empowered by its 
articles of. incorporation— | 7 

To build, purchase and otherwise acquire ditches, Aaiied and reservoirs in Chaffee —, 


county, Colorado, for the purpose of storing water not needed.for immediate use, — | 


~ and for conveying and delivering water along the line of. such ditches, flumes and 
reservoirs to panies mills and lands and for floatage purposes incidental thereto. 
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‘The company was § therefore: required to file its certificate for tie pur- | . ae 
pose for which the water is desired to be used and in the certificate fur- 


-nished it was stated that the main purpose for which the ditch and" 
 eanal is desired is to-provide for irrigating lands that lie under the line — 


- - thereof; further, that the company “also wishes to avail itself of the | 7 
right to float-mining timbers and timbers for domestic manufacturing ._ 
on said canal, as said canal when completed, will be virtually a water -_ 


way convenient and suitable for such purpose;” and toa letter from 
the president of the company, which accompanied said certificate, he a 
states as follows: 7 


Large portions Be Colorado being admittedly an arid country ater ne its use is — 
a subject of the most careful and strict legislation... That parties having an, ‘itri- 
gating canal or ditch and having water that can by reasonable diligence be carried 
in said ditch, are compelled to deliver such pee to mill men, manufacturers and 
for domestic purposes, 
_In addition to these requirements, the canal of the Chaffee ene Ditch and. 


Canal Company traverses a mountain valley from near its head high up on the range 


‘to the mesa. That in said valley a great deal of timber is cut and used for domestic | 
and mining purposes. That the natural stream is winding, crooked and the body of 

water ig not so continuous as to afford a channel for any kind of transportation. | 
That the canal contemplated by this company will cost about $100,000, being for the | 
most distance by a heavy flume. That parties along said line have offered this com-_ 
pany advantageous concessions, it being understood that at proper season they can 


float timber on tle line of said canal and that at the mouth of said canal the water, _ | 


before being turned back into the stream, can be.used for power. | 
- In reference to this certificate your office letter states: 


It is stated in the certificate that the:main purpose of the canal is to furnish . 
water for irrigation, but that in view of the State law governing the use of water 


and other facts set out in the certificate ani letter, the company can not make a cer-_ : “a 


tificate to the effect that the water is desired for the sole purpose of irrigation. 
- It appears that the enterprise of this company will cost $100,000, and apparently 
the company desires to take advantage of the natural features of its location and _ | 
derive what. profit it can from allowing its canal to be used for floating timber, and | 
~~ the utilization of the power, which would otherwise go to waste at the mouth of the ° 


< ditch, before turning its surplus. water back into the stream. 


Iu view of these incidental modes of using the water without ‘atarter ence with _ 
its application to purposes of irrigation, usually essential to the profitable diversion — 


of water in heavy mountain country; and the further fact that the water laws od 


usually require canal owners to furnish water to all applicants whenever it can be 
obtained, with preferences for domestic, irrigation, mining and power purposes, | 
~ usually in the order named, this office is unable to decide how strictly the expression | 


“sole purpose of ‘gation’ is to be construed particularly in view of the language - 


of section 16, that ‘‘the privilege herein granted shall not be construed to inberfore 
with the coutrol of water for irrigation aud other purpeses. under authority of the . 
respectiv e States or Territories.” 


In reply to that portion of your office letter slits I have 
~ but to say that the language of section 16 of the act of Mareh 3, 1891, 
quoted therein has no application to the purpose for which the right of 
way granted might be used, but was plainly a disclaimer on the part of 
Congress of any attempt to control tlie use of water, desired to be — 
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-. stored or conducted cough soils ew was to remain . under the 


authority of. the respective States or Territories. : | a. 
As before held by this Depart tment, the npioea of. right of way _ 
“maps, under the act of March 3, 1891, is limited to cases where it is — 
shown that the purpose for which the same is desired is that of irriga- - 
tion, and where it appears that the right: of way desired is to be used 
for other than irrigation purposes, this Depar tmentis without authority 
to approve the same under the act refer red. toe and all. such epngeens | 
must be denied. | : | —- 
_ ‘In the present case, although i it is: aca that. the main 1 purpose for 
_ which the ditch and canal,‘on account of which a right of way is 
- claimed, is desired to be used is for irrigating lands. yet it is apparent 
that the company desires the same for the purpose of SH PHRMnE a. 
water way for the transportation of timbers. : | 
_ The certificate furnished is not satisfactory and unless it is stated’ - 
that the sole purpose for which the right-of way applied for is (lesired 


to be used is that of irrigation, the maps can not, be eee under 


the provisions of the act. referred to. ; 
' The maps and accompanying papers are shereior herewith rebar néd . 

_ to your office, and you will advise the company accordingly and allow. 

it thirty days in which to file a certificate in accordance with the 
requir ements her ein contained. hs aa 


PEHLINe v, _ BREWER. 


" Motion’ for” review ot departmental. decision of re il 18, 1895, 20 
im D., 363, denied by Secretary Smithy, ey 18, 1895. | 


CLASSIFICATION OF LAND S-ACT or FEBRUARY 26, 1895. 
SWEENEY v. NorrHErn: PACIFIC hk. BR. Co. 


‘The act éf ¥ ebraary 26, 1895, providing for the classification of lands within the 
Northern Pacific. erant, with respect to their mineral or non-mineral character, 
does not-suspend the action of the Department, in ‘its administration of the dane 
laws, in the land districts affected by said wet, nor suspend mineral locations or | 


entries. 
’ Secretary y Smith to the Comms one of the Beier al Land Oe July 18, | 
(J.J...) 7 . 1898. — _ ACP eda. Os), 


_ ‘Lhave before me a motion filed by counsel for the Novthern Pacific 
- Railroad Company, asking that the judgment of the Department in the: 
case of William J. Sweeney v. Nor thern Pacific Railroad Company (20° 
L. D.; 394), be suspended until the commissioners appointed under the — 
act of February 26, 1895 (28 Stat. , 683), have submitted their report as’ 
_ to lands in the Helena, Montana, land district, the district i In ee the — 
_ Jand in controversy is situated. 
1438—voL 21——5 _ 4 
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“Se0 1 of said act provides that the Secretary of dhs 5 interior hall 7 
cause all lands in. districts. named within the granted and indemnity” 


limits of the Northern Pacific Railroad Company. 


to be examined anil classified by commissioners to be appointed as her einatiar pro- 


vided, with reference to the mineral or non-mineral character of such lands, and to 


- reject, caucel and disallow any and all claims or filings heretofore made, or which 


may hereafter be made, by or on behalf of the said Northern Pacific Railroad Com- 


pany on any lands in said districts which upon examination shall be a as 


provided i in this act as mineral lands. 


Sec. 2 provides. for the appointment of a ee commissioners for each 
land district mentioned; fixes their compensation; and defines their-~ 


duties and mode of procedure. Sec. 3 provides the manner in which 
the lands shall be classified as mineral, and enacts—“that the exami- 


nation and classification of lands iereby: authorized shall be made- 


-without reference or regard to any previous examination or report. or 


classification thereof.” The balance of the act deals entirely with the — 


methods of procedure by the commissioners, the eliect of their judg: 
meut, their reports, ete. | : 
~The gist of counsel’s contention in this matter as ‘ andevstandl it, is 


that “a special tribunal has been created to determine the character of — | 


- 


‘this land, and it is wholly outside the powers of the Honorable Secre- 


tary to anak such determination except in the way prescribed by stat- 
ute, viz: through the commissioners,” and inasmuch as this act was 


| passed prior to the rendition of the judgment in this case, the depart- 


mental action should be suspended until the commissioners act, 


I find myself unable to agree with this construction of the act. Tt wh 
_ will be observed that Congress neither directly or by implication sus- | 
pends the action of the Department in its administration of the land. 
laws in the districts for which the commissioners are ’ appointed ; : nor 


does it suspend mineral locations or entries. 
It is sufficient for the purposes of this motion to say that the judg- 


ment rendered by the Department is in no wise affected by the act. It 
was against. the railroad company; that is, the mineral character of: 


the land was established. This was done under a aoe procenares 
the validity of which is not assailed, 

Counsel seem to put some stress upon the wording in section 3, that 
the land shall be examined and classified ‘ without reference or seeand 
to any previous examin ation report or classification. ?” My understand- 
ing of this language is that it has reference to the return of the sur- 


-veyors-general, or any other agent that may have reported as to the . 


character of the land, officially or otherwise, and that it does not apply 
in cases like the one at bar, where the mineral character of the land 


has been established by the procedure Pea by. law and the rules. . 


of practice. 
‘The motion is therefore overruled. 
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haa LAND ENTRIES—ACT OF JUNE 2 1878. 


_ INSTRUCTIONS. 


53 Timber land entries made in good faith prior to March ai, 1894, ‘the date of the’ 
- decision in the case of Gibson v. Smith (wherein it was first held that trees suit- 
able only for fuel were not “timber” within the meaning of the act of June 3, 

1878) may stand, though the trees on the land so entered are useful only for fire 
wood. _ | | 


Secretary Smith to fie Commissioner of the @ enerat Land Office, a uly 18, | 
(J, 1. H.) | 1895. (F. L. ©.) 


Iam in receipt of your office letter of April 3a last, inviting atten- 
tion to the definition of the word “timber” as given in departmental 
decision of March 21, 1894, in the case of Gibson v. Smith we L. D, 

249), and recommending that your office | 

: be instructed to hold intact all entries nine prior to March 21, 1894, and the act 
of June 3, 1878, where such cutries are free from all defects event their ees to 

come within the said definition of the word “ timber.” . = 
| Your said office letter gives as'a reason for the recommendation as: 
~. above quoted, that many entries under said act have been made for: 


lands the timber on which was only suitable for fire wood; thatincer- _ 


tain localities the scarcity of fuel and the mountainous ana. sterile char- 


--aeter of the lands so entered. render them chiefly valuable for the 


timber growing upon them, although its only utility is for fire wood, 


It is farther stated, that to follow the’ departmental decision herein - 
~ referred to and cancel these entries will involve repayment to the pur- — 


chasers of the price paid for the lands, and in many cases would work ° 
Y great hardship and injustice to the. entrymen. | 
' Whilst I am not in doubt as to the correctness of the construction 
: placed upon the law in.the case of Gibson v. Smith, supra, I am Strongly 

‘ impressed with the view that entries made in aod faith, the money 


bs paid for the land and receipt therefor given prior to the date of the 


- decision above mentioned, to wit, March 21, 1894, such entries having 
been made of. lands theretofore treated as timber lands within the 
meaning of the law by your office and the local offices, should. be 
allowed to stand, if no objection exists other than that as to the char- 
acter of the growth upon said lands. Such action will protect rights 
which in a sense became vested under the law as then administered, 
and is in line with precedent. See case of James Spencer, 6 L. D., sell | 

| ‘Your office recommendation is accordingly approved, 
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“Denman, v. DomENiGont. 


Motion ons review of departmental decision of April 12,18 895, | 20 L. D., | 
denied by Secretary ae J vy 18, 1895, | oF « oe, ee 


CLASSIFICATION OF LiANDS—DESIGN ATION OF SURVEYOR. 
INSTRUCTIONS. 


| | DEPARTMENT OF THE INTERIOR, 
| GENERAL Lanp OFFICE, 
- ae - Washing sion, D. a puly 25, 1895, 
v. S. SURVEYOR GENERAL, | : ce 
Helena, Montana. — | | 
Srr: Iam in receipt of your letter of July 9; 1895, vee that. you 
have been asked by the board of commissioners, appointed under act of 
_ February 26, 1895, (20 L. D., 350,) for the Helena, Montana, land district, 
to designate a U. S. deputy surveyor to assist said board in the location - 
of section corners, etc., said request being made by authority of the 
- Houorable Soareenne letter. of see 20, pe ioe L D:, pene in which 
a it was Said: | | 
| As to the services ‘of a surveyor ts aid them in Sctaplishing Jost corners, ete., 1 | 
approve your suggestion and have to direct that they be advised to call upon the 
United States surveyor general, who will designate a United States OSD aNy sury an | 
to assist them in this work. i oe om 
You state that I (you) know of no: ee that would panini me to designate a deputy | 
surveyor for service with this board and if such a selection should be made I know 
- of no fund out of which he could receive a compensation. : 


- You are advised that you have no duty to perform in this faeter 
further than to designate. a competent surveyor for the work mentioned, — 
~ which you are authorized to. do in this case, said deputy being governed | 
| by the conditions bereinafter set forth, 3 
For the information and guidance of the Ue ‘Ss. surveyor eener al te 


various boards of commissioners and the U.S. deputy surveyors sO 


designated, the following instructions are issued: 

» . decal applications to the surveyor general for the designation of a 
— deputy surveyor should fully set forth the reasons for the application, 
and, when practicable, the dates. on which the services of the deputy 
surveyor will be needed. | 
II. All such applications shall i pny dea ie the Seiie acne by | 
the surveyor general through the General Land Office. for approve) 

prior to a designation being made. : 

IIL Upon being designated by the surveyor vishoral the denier sur- 

-yeyor will report to the board of commissioners for Se at such tim es 
as theg y may require has services. 
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Ae Tt is immaterial whether a U. S, deputy. gurveyor, ora Uz S. > ¢ 
_ deputy mineral surveyor is designated. When practicable, however, a. 


‘surveyor should be designated who resides near the lands in the exam- 


ination of which his services are required. | 7 | 
VY. Upou being advised by the surveyor general of the ici ndion 


of a surveyor, the board of commissioners will immediately advise him - _ 


of the place where and the dates when he should report for duty. | 
- The commissioners should avoid any unnecessary expense in this 
particular, requiring the sur veyor’s attendance only when absolutely — 


hecessary to the proper performance of their duties under the act of Cee 


‘February 26, 1895. | | 
.- WI, The deputy sutveyor, . aciene: in caecon ance with - these | 
- instructions, shall be subject'to the orders of the board of commis | 
-.sioners, and shall be paid not exceeding $10 per day out of the ApPpro- 
‘priation provided by section 8 of the act of Nebr aes 26, 1895, for each 
- day actually employed. — | 
VII. On the last day of each ones said esti surveyor will file - 
with the board of commissioners an ee account, in 1 duplicate, 
“under oath, | 
The deputy surveyor. shall file nerowath h receipts itt duplicate to the 
disbursing clerk of the Depar tment, signed in blank. | . 
- The account, if correct, should be approved by the chairman and Sec- 
retary of the board and immediately be forwarded by them to this office, 
- when the same will be audited aS poy ided by section two ot the Ch . 
of February 26, 1895. i 4 3 : 7 


— Very respectfully, _ - ee ge me a 
| _ S. W. LAMOREUX, 
| "Commissioner, 
_ Approved: 


JNO. M. REYNOLDS, an 
— Aeting Seoretary, 


GOVERNMENT RESERV ATION—PUBLIC BUILDINGS. 
2 | Crry OF KINGFISHER, | 


‘Consent of the iyeaaebaene given for. the erection of a post- office building on ‘the i? 
“ government acre” at Kino gfisher, Oklahoma, ‘by the: citizens of said ‘place. 


Aging g Secretary Re ynolds to the Postmaster. Gener al, July 27, 1895. 


cece a Ope i oe are (G. B. G.) 


‘In the Hatbar of the pr oposition of certain citizens of Kingfisher to 


build a post- -office for the use of the government on the “government. 
acre” at Kingfisher, Oklahoma, rejected by this Department on May 


| : 18 (20 L. D., 465), for indefiniteness, because under the proposition then | 
— submitted the building. might (oni the basis of a demand a against the | 
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_' government, T have now - before me a proposition free from this objec: 


tion, and. requesting that this Department permit the use of said 
~ government. acre” for that Purpose. The Proponon now made 1S 


: - | as follows: 


_. Our proposition of the 18th of February, 1895, Was intended to state which we | 
now state, that we would or will erect a building to be used for post office. purposes, 
and to equip the same with the necessary lock boxes, call boxes, general delivery 
boxes, and other furniture deemed necessary by the Department; that said building 
was or is to be erected on ground known as the government acre and on site now 
occupied by the United States Land Office, which building we propose to move 
about seventy-five feet further north, with consent of your Department. The room 
to be used for post office purposes to be twenty- -fiye by seventy-five feet and to have 
a ceiling fourteen feet from the floor; walls of the building to be thirteen inches in 
‘thickness and to be of brick, Kansas City stock brick or other stuitable brick, and 
the said building to have fire proof vault eight by eight by fourteen, and windows 
and doors to be properly protected with suitable iron bars. The said building is 


‘also to be provided with a separate and distinct apartment for the deposit of mail ~ 


- pouches, so when. they are delivered by the different contractors or carriers, no 
ingress or egress to the post oftice proper can be had by them. B 
We propose to lease this building, which is to be of first class workmanship in 

every particular, to the goverment, at the annual rental of one dollar, for five years, 


_ atthe expiration of which time, the building and fixtures to revert to the govern- 


ment and become its absolute property, without any Sheree whatever upon our pat 

for the same. . 
Whenever the ‘eapoetion is accepted, we will fcrnien to the Department a good 

and sufficient bond for the faithful performance of onr contract. —— 


The parties propose to move the United States land office’ building, 


7 ‘now on said acre, about seventy-five feet farther north to make room 
for the new building. This is thought unadvisable by the register and. 


receiver. of the Kingfisher land office for sanitary reasons, but they : 


suggest that a move of twelve or fifteen feet will make room for the pro- 
- posed post office building, or, if the postal authorities feel that the new 
building must be separated from the land office to any considerable ~ 
extent, that the land office building be moved “flush with the south 
line of the government acr ‘e,” thus leaving room to place the post office 
building as far north on the lot as may he desired, The showing made 
by the register and receiver would seem to make this plan advisable. 

I know of no express provision of law that authorizes me to permit 
the use of government lands for the erection of buildings, but prece- 
‘dent seems to sanction it, and this Department has. granted a similar 
request in the case of Guthrie and Perry, Oklahoma. - | eS 

Inasmuch as the erection of another: building on the governnent acre 
will necessarily increase the risk from fire, 1t is recommended that the - 
parties desiring to build be required on moving the land office to erect 
- therein a fire proof vault for the preservation of public records. | 
- With the modifications above specified, the parties will be allowed to. 
- use said lot for the erection o a eee of the character desig nated] in 
the ppconeed ous | 
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RESERV ATION—ADDITIONAL TOW NSITE-SCRIP LOCATION. 
McCHESNEY ' v. MCALLISTER ET AL, 


A aGvaehnental Syaee dir eoting that no entries be allowed of a snedined tract, pend- - 
ing thé final determination of an alleged right thereto under the townsite laws, 


effectually deprives the local office of all authority to allow a bas ee 


- tions for said land, during the peudeney of said order. 
A coy founded and incorporated on private land is not entitled no make an additional 


townsite entry under the act of March 3, 1877. | , 
An application to locate scrip is not complete unless the sorip on eaten it is based | 


accompanies the application. 


Sere Smith to the Commissioner of rere Office, August — 


rss: en SNA, 245 


| The tract involved in this ire is the SH. 4 e Ses, 14, T.123 — 
N .. R. 64 W., Aber cleen, South Dakota, land district, and @ proper con- 
sideration of the acetone presented necessitates a brief recital of the 
history of said tract; as disclosed by the records of this Department, 

Said tract lies west of and immediately adjoining the site of the city. 
of Aberdeen, South pene and is embraced within the cor rpor ate 
limits of that city. 

On October 1, 1887, there was pending before the. <pSpaituent the 
case of Dayton.v. Dayton, involving this tract, and its history, as con- 
nected with that case, is found in 6 L, D., 164. In disposing of that 
case on the date last above named the Department rejected the claim. 
of both the Daytons to said tract, and closed. its decision as follows: 

With the papers in the ease appears the application of the city. of Aberdeen to inter- 
-vené and ‘show its superior right to this land or a‘portion of the same. me 
In order, therefore, that the claim now and heretofore asserted by the city of Aber 

deen may be presented i in, due form, you will direct that no entries of the Jand be. 
allowed until such time as the right of said city thereto may be duly determined, 


‘and to such end notice should be duly given the attorneys for said city, requiring 
the presentation of the city’s claim under the townsite laws within sixty days after | 


notice of this decision. | + a . 

ia The above decision was promulgated by 3 your eiids ol October i ae 
1887, and on October 21, 1887, the mayer of Aberdeen, for ue city, _- 

accepted notice thereof. — 7 
On December 17, 1887, aut splieatibe agiened in the following Jan: 

guage was filed in fie local office at Aberdeen : | re 


J, R.A. Mills, mayor of the city of Aberdeen, Broom oan Tedteee of Dakota, | 
do hereby, in behalf: of said city make. application to enter the SE. 4, Sec. 14, Twp. 


123 N., R. No. 64 W., 6th P. M., under and by virtue of the acts of Congress relat-. + 


| ing to Sowacies: said land eine within the corporate limits of the city of Aberdeen, 
and not subject to entry under the agricultural pre-emption laws; said land being - 
_ how oceupied for townsite purposes, said city of Aberdeen being anly ineotparated,. : 
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. soa said ae being made in. cist for the use sea beneit of: aie, deeupants thereof, 
and the city of Aberideen, according to their respective: interests. 7 | 
YER: nnder my hand this 17th ai ay of December, 1887. | 

; THE City or ABERDEEN, 
By R. A. MILLS, 
se ee etiaye of. said City. 
In the presence of— — 
PHIL SKILL MAN. 

‘That application was on December 19, 1887, orivatdod: by the local 
office to your office, with request for instr actions: as to what action it. 
should take in the premises. oo 

Both of the Daytons filed motions. for: review of the Técision of Octo- 
ber 1, 1887, supr a, and by its decision of February 25, 1889, the ie Depart 
‘ee denied said motions (8 L. D., 248). | 

~The decision, after quoting the closing par agre oph of the decision of 
October 1, 1837, supra, closes as follows: a 


AS iction ander said decision of October 1, 1887, was ‘suspended during the pen-_ 
dency of the motions for review antl revocation thereof, the above provisions for- | 
bidding allowance of entry of said land until the claim of said city thereto is deter- 
mined, are hereby expressly continued in force, and it is directed that sixty days, — 


- after due service of notice hereof on the attorneys of said city, be allowed for the oe 
. . presentation of said elaim, if it has not already been duly presented: 


That decision was promulg ated on March 8, 1889, by your office, sie i 
on April 27, 1889, the city of Aberdeen filed, through its mayor, A. W. _ 
Pratt, another Spaleation to make Pownsite entry of said land. Said 
application i isin the form of a preamble and resolution. It recites the 
fact of its application of December 17, 1887, and declares that it is the 
purpose of the city to claim said tract as an additional townsite. entry 
under the act of March 3, 1877 (19 Stat., 392), together with the act 
approved March 2, 1867 14 Stat., 541), and. declares that said tract, 
with the other lands embraced within the cor porate limits of said city, | 
do not exceed the 2560 acres allowed by section 2384 - the Revised > 
Statutes of the United States. — Hae 

Accompanying said application is a. plat of said ‘aoe pr epared by the . 
“ city engineer; ” also certain resolutions of the city council of Aberdeen, 
clirecting the city attorney to prepare said application and for the mayor 
to.“ file the same with the utmost speed.” : | 

Motions ae a review were filed by both the Daytons, which were 
denied July 17, 1889 (9 L. D., 93). | 
Leaving ae dey of. Merce at this: point for a anne: Tee us return 
to the decision of October 1, 1887. That decision eliminated all the » 
patties from the controversy: then before the ‘Department, except the 
city of Aberdeen, and inhibited any entry of the tract in question: until 
such time as the rights of said city thereto, under its claim . now rand 


an heretofore asserted, » had been fully determined. 


— On the second ee following that decision, to wit, Oitsber a: 1887, 
Abner C. MeAllister fled pte- -emption declaratory ‘8 statement for said. 
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tract, eee settlement thereon Ostbber 2 Zz, 1887. ’ Said: apntte ei 

‘was rejected, because of the homestead entry of Lyman C. Dayton. — 
From this action McAllister did not appeal. October 20, 1887, at 1:30 
o'clock, P. M., John T. McChesney made application to locate Porter- 
field scrip (per warrant No. 16 and 20), on the S. 4 of said tract. That 
application was rejected because of the decision of October 1, 1887, 
_ inhibiting entry of said tract as stated. McChesney appealed. At 

2:17 o’clock P. M., on the same day McAllister again presented his 
original declar ee statement, which was enon ea (ao ain presented 
and rejected;” McAllister then appealed. 3 
_ The application of the city of Aberdeen, filed December 17, 1887, 
has been noted. 

December 20, 1837, MoUhemey again applied to loctits S. 2 of said 
rack with Porterfield War rats. His onp eee was again rejected, 
and he again appealed. / 

. December 21, 1887, ‘McChesney: made a third attempt to locate the 
8. 4 of said enact with said Porter field scrip, but his. application’ Was — 
again rejected, and he again appealed. | | 

Pending the proceedings detailed above, various ether persons filed 
applications for said tract, all of which were rejected, and all of them, | 


_. gave McAllister and McChesney, are iow out of. the case. 


February 20, 1892, your office disposed of the various claims pending - 


before it on the different appeals taken, as follows:. Ps 

oS et rejected the application of the city of Aberdeen to. enter ai eee 
- traetp “as an additional entry to the townsite of Aberdeen,” on the 

ground that being originally founded and located ‘ou private lands, Pee 


said city owed. its existence to the territorial laws of Dakota, and not 
- to the United States townsite laws, and that not being.a eovenmmiont | 
townsite, it could not exercise any of the functions of such. | 2 #, 
2, It rejected the pre emption claim of McAllister on. the ground 
 that.as said tract was within the incorpor ated limits of Aberdeen, said ~ 
clainl was prohibited Pu peenes 2258 of the Revised Statutes of the. 
United States. | 
3. It awarded the S. $of said tract to MeChosnéy and fie N. a. #6 one 
_ Keene (then, a party to said contr oversy, but now out of it entirely), by 
virtue of their respective applications to lovate Porterfield serip on Said - 
- tracts , said award being based on the principle enunciated in the case 
of Lewis et al. v. Lown of Seattle et al. (1 L. D., 497), viz, that 
scrip may be located on offered or unoffered land, upon land within the limits of 
an incorporated town, and that no mere de facto appropriation can defeat or pre- 
‘clude the location of the same, 
From that decision the city of Aberdeen did not appeal; Mcallister 
alone ee | 
May 2, 1892 , McChesney. filed a fourth Application to 1ocate His: Por. 


 terfield ae on the 8. 4 of said tract, which application was for the. 


fourth time rejected, and he agen appealed. lt is Proper to note here 
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that up to this date MCh esney’s rights aiantiey his Anse anpliodton ay 


had been passed on by your office decision of February 20, 1892, supra. 


April 26,1893, the case being then. before it on MeAllister’s appeal, 
was disposed of by the Department as follows (16 L. D., 397): (1) Refer- 
ring to the grounds upon which your office in its decision of February 
20, 1892, based its baleen of the applicanon: of the oe of ape 
as above set forth, it said: | | | 

Without: passing on the correctness noe this acs itis sufficient to remark that 
the city of Aberdeen did not appeal from your decision but it does not follow that 
said land cannot be entered under the townsite laws by the occupants thereof, pro- 
vided it. is actually inhabited, occupied and used for townsite purposes. In the 
application by the townsite of Aberdeen to enter the land, it is alleged that it is 
used for townsite purposes. This, of course, is a question of fact. - 


2. Referring to the rejection of McAllister’s S pre- emption claim and 
the reasons given therefor, as above stated, it is said— | 


It is the ruling ot the Department that the. mere fact that a tract of goverument 


land has been included within the corporate limits of a city or town does uot pre- ~ | 


vent entry of the same under the general land laws, provided that said tract of land 


cannot be entered as a townsite by the authorities of said town or city (citing the 


case of Harper vw. Grand Junction, on review, 16 L. D., 127). Your office decision, — 
therefore, Tejecting the claim of McAllister, cannot ‘ie sustained, on the ground | 
_. assigned by you; it does not follow, however, that he is entitled to enter the land, ae 
That will cree upon the facts connected with this tract. 


3. To that portion of your office decision that awarded said tract to 
McChesney and Keene, as stated, it responds as follows: — | 


| While it is true that a mere de facto appropriation of the land will not prevent the: : 
location of scrip, it is the ruling of the Department that. land which is actually — 
settled upon and. used and poet for townsite purposes 1s not supjest bo scrip 
~ location. 7 


Then fellows this significant statement: 
It will thus be seen ‘that before an intelligent decision ean be jonaerse in this 


-. ease the facts in relation to the townsite , sabtlement : and oconpation of this land must be | 
ascer tained. : 


Said decision then eloses by directing the local office to order a hear- 
ing in relation to said land— 


where the facts in refe ‘rence to its settlement, occupation and use may be ascertained, 

in order that the Department may have a basis upon which to determine its fatnre: 
disposal, whether (1) it should be reserved for townsite purposes, or whether (2) it 
should be entered as a part of the towusite of Aberdeen, or (3) as a separate town- 
‘site, or (4) should be awarded to the pre- -emptiou. slatraan, or (5) to the scrip— 
‘applicants. The facts are not known to the Department, and before an intelligent 


. and just decision can be rendered, the facts must. be shown. | 


As soon as the evidence is received, the case should he made special by you, in | 
order that it may be finally disposed of. : 


June 6, 1893, McChesney moved for a esebnaicienacioil of said decision | 


So far as it affected the S. $ of said tract, which motion was denied by 
the Department December 19, 1893 (17 7 Ls D. foe 
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- May 10, 1894, the hearing ordered by the decision of April 26,1893, 
ae “supra, was had, the only parties who appeared being MeChesney, 


: — McAllister and the city of Aberdeen. 


January 15, 1895, the evidence taken at said hearing aging been 


. : transmitted to yonr office, it paEesee of said case, In. the pent of the 


evidence, as follows: 
It rejected the claims of Doth McAllister and MeChesney, on the 


oe ‘ground that the order in the decision of October 1, 1887, supra, “that — 


no entries of the land be allowed nntil such time as thie right of said 


city thereto may,be duly determined” was mandatory and left the local - | 


= officers without discretion in the matter of said claims, and that, they 
were. compelled to reject them. That the purpose of said order and of _ 


_ the reservation created thereby was to relieve the right of the city 
of Aberdeen, if found to exist, of any embarrassment, by subsequent : 


claims being placed of record during the time occupied in considering _ 


the claim of said city. | 
. It rejected both applications of the city of Aberdeen (as prenenitedio 

‘to make entry of said tract. The first one, which was an application 
to make an original townsite entry, on the ground that the tract is _ 
“now oceupied for townsite. purposes,” was rejected for informalities, 


and for the further reason that at that time “the tract in question was | 


| without population, trade or business, and was not used, in fact, for any 
- municipal purpose whatever;” and that said city at that time “had. — 
ho right to an entry for Fowisite: purposes of the tract in question 
under any law of the United States.” The second application to make 
additional townsite. entry under the act of March 3 , 1877 (19 Stat., 392), | 
and the act of March 2, 1867 (14 Stat., 541), ae rejected for infor- 


‘mality, and on the farther ground that wal city was founded.and incor- | 


porated on private land, and was therefore not entitled to make 


ene additional townsite entry under the act of March 3, 1877, not being | 


originally a government townsite. 
But it held in effect that at the date of the heating (May 10, 1894), - 
said tract was occupied for townsite purposes by a number of persons 


(about forty-five, as shown by the-record,) who were citizens of the city 
- of Aberdeen, and that therefore the right existed for. the corporate — 


7 ~ authorities of said city to make entry of said land under the act of. | 


March 2, 1867—sections 2387 to 2389, Revised Statutes of the United 


States, viel directed that the er authorities be allowed sixty - | | 


. days to make townsite entry of the land. | 
It also held that if the city of Aberdeen did not: appeal for said 

‘decision, the reservation created by the decision of October 1, 1887 5 a 

would heconie determined. : 
_ The city of Aberdeen did not appeal from said decision, bat both 


5 ee McAllister and MoO Nesey, did, and their separate appeals bring the i 


vs case here. | | 7 te 


cane i 
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| ‘Since said appeals were transmitted here, to wit, on April 20, 1895, | 
7 the mayor of the city of Aberdeen, as may or, in pursuance of your | 
_ said decision of January 15, 1895, applied to the local office to purchase 
said tract wider sections 2387, 2388 and 2389, Revised Statutes of the _ 
_ United States. Accompanying said application | is the certificate of said. 
mayor that said tract was within the corporate limits. of the city, of 
_ Aberdeen, and was occupied for townsite purposes by one hundred or 
‘more persons. On the date it was made said application was rejected | 
| by the local office, because of the pending e controversy, and on April : 
22, 1895, said inayor appealed to your office, which, without taking any ~ 
action thereon, and by its letter “ G” of May 1, 1995, transmitted said | 
appeal and the papers accompanying ‘it, to. this. + Department for its | 
information. , 
_ Since’ this case has Beet on ‘appeal here and under ‘consideration, 
the Departinent on or about J une 5, 1895, through its proper officer, at 
the request of one of the opposing counsel in the case, who desired 
to examine the same, directed McChesney to file as part of the record 
in the case, the Porterfield warrants on which his application to locate 
was based. Without any sufficient eXCuse therefor. he has refused to 
comply with that direction. An ap plication to locate serip is not com- 
plete unless the scrip on which it is bused accompanies the application. 
It is aside from the question to urge that it has never been the practice 
to require the scrip to be filed in the record where the application to 
locate has been rejected aud an appeal taken. There is neither practice 
nor precedent to warrant the witholding of the scrip where it 1s specif- 
ically called for by the Department, as in this instance. It is not 
necessary that the ‘Department should designate the reasons why the 
filing of the scrip is required. They may be numerous, and many 
readily suggest themselves. The failure of. McChesney to complete his 
application to locate by filing in the record the serip upon which. it 
is based, when called upon by the Department to do so, leaves the 
record without sufficient evidence to show that McChesney now has or 
ever had the qualifications necessary to enable him to locate said serip. 
Your decision therefore, rejecting McChesney’s application is affirmed, 
for the reasons therein stated, and the additional reason herein given, 
~ Your decision rejec ting the pre-emption filing of McAllister and the’ 
applications of the city of Aberdeen, is-also affirmed. The application - 
above noted, filed by the mayor of Aberdeen to enter said tract in trust 
for the townsite occupants of said tract, since your decision was ren-— 
dered, is hereby returned to your office for appropriate action thereon. 
_Among the papers in the case is an application of the Chicago, Mil-. 
waukee and St. Paul Railway Company, for a modification of your — 
office decision of January 15, 1895, in so far as it affects its alleged 
rights to twenty acres of said ee: awarded it for. depot quarters, — 
under the act of March 3, 1875, by.the Department on March 9, 1887. — 
Said railroad company avers: that it had no notice of the hearing. of 
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| May 10, 1804, and had 10 opportunity to protect its interests at that * 
hearing, | : 
— That petition was - transmitted here by your office letter ney of | 


.. April 13, 1896. 


The twenty acres referred to by said. esivoad company voeosics of a. 
strip of land four hundred feet off the whole east side of said quarter 
section. It was awarded to said railroad company for depot. grounds, 
by the Department on Mareh >; 1887, under. ‘the provisions of the act 
. of Mareh 3, 1875. | a 
-- The award of said lands, however, was expre esa made > subject to a : 
| valid existing rights of third parties. | 
. In passing on the application filed by the may.or of Aberdeen hereby 
_ returned for action, you will consider and Dass upon the alleged rights . 
of said pane’. eomeeny in che PEOUnes - 


| APPLICATION FOR st RVEY. = 
‘CrRouLaR. | 


DEPARtMEn OF THE INTERIOR, 
GENERAL Land OFFICE, 
- | , Ww ashing gion, D. C., August 7, 1895. 
7 Lo United States Surve yors-General and Reg gisters and Receivers of United 
States District Land Offices. . a 
- GENTLEMEN: The circular. of this office. dated ans o4, 1885, ie 


ie tive to surveys under the provisions of section 2401 Revised Statutes 
of the United States, and the acceptance by receivers of public moneys. 


-_ of certificates issued for deposits made under the provisions of said sec- 
‘tion, is hereby revoked, and the following substituted therefor: - - 

1. The provisions of law governing such surveys and the issue and 
application of certificates of deposit on account thereof, are sections - 


a 2401, 2402, and 2403, as amended by the act of August 2, 1804, 


- Section 2401. —(As amended by act of August 20, 1894., ee 

- When the settlers i in any township not mineral or reserved by the gov neat, or 
_ persons and associations lawfully possessed of coal lands and. otherwise qualiea to 

make entry thereof, or when the owners or grantees of public: lands of the United 
States, under any law. thereof, desire a survey made of the same wuder the authority 
of the surveyor-general and shall file an application therefor in writing and shall 
deposit in a proper United States depository to the credit of the United States a 


sum sufficient to pay for such survey, together with all expenditures in cident thereto, _ 


without cost or claim for indemuity on the United States, it shall be lawful for the. 
survey or- -general, under such instructions as may be given. him -by the Commissioner. 


~ of the General Land Office, and in accordance with law, to survey such township or. 


such public lands owned by said grantees of the government, and make return 
thereof to the general and proper local land office: Prov ided, That no application. 
_ shall be granted unless the township so proposed to. be surveyed is within the range 
| of. the regular progress of the public surveys embraced by existing standard lines or 
, bases £ for township and subdivisional surveys. mo | 
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af Sting 2402. “the fispostt of moneys in a proper United Siatse @anoaitory: under. — . 
the pr ovisions of the preceding section, shall be deemed an appropriation of the sum =~ _ 


go deposited for the objects contemplated by that section, and the Secretary of the © 
_ Treasury is authorized to cause the sums so deposited to be placed to the credit of 
the proper appr opriation for the surveying service; but any excesses over and above 
the actual cost of the surveys, comprising all expenses incident thereto for which 
they were severally deposited, shall be repaid to the depositors roepecuively. 

Section 2403.—(As amended by the act of August 20, 1894.) 

Where settlers or owners or grantees of public lands make deposits in accordance. 
with the provisions of section twenty-four hundred | and one, as hereby amended, 
certificates shall be issued for such deposits which may be used by settlers in part 
payment for the lauds settled upon by them, the survey of which is paid for ont of 
such deposits, or said certificates may be assigned by. indorsement and may be 
received by the government in payment for any public lands of the United States in 
the States where the surveys were. made, entered ¢ or to be. entered, under the laws 
thereof. : . : | : 


“APPLICATIONS FOR SURVEYS. 


. The amended law authorizes applications for surveys Be settlers, - 
or 7 persons and associations lawfully possessed of coal lands and 


otherwise qualified to make entry thereof, or by the owners or gré antees. _ - 


of public lands of the United States under any law thereof. 


“SHRTLERS’ APPLICATIONS, 


PDs The 1 law contemplates bona fide surveys upon bona ‘jlde appli- | 
cations by actual settlers. Settlers are persons who have attached 


themselves permanently to the soil. Nomadic persons and persons - : 


employed by others to make applications for surveys or to make alleged 
settlements for the purpose of acquiring a title to lands to be trans- 


ferred to others are not settlers within the meaning of the law and are | 


not lawful applicants under the as allowing settlers to make 


3 deposits for public land surveys. 


4. In the case of applications for surveys by settlers. the vody of 
such settlers in the township, the survey of which is desired, must join 
in the application. There must also be a sufficient number of settlers 
to show good faith and to indicate that the survey is honestly desired 
for the benefit of existing actual settlements as couenneee by the 
law. | 

D. Applications for surveys antiee be made i in writing, and must pers 
‘nate, as nearly as practicable, the township to be stirveyed, and state 
that the applicants are well acquainted with the character and condi- 
tion of the land included in said township, and that the same is not 
mineral or reserved. by the government. Such applications must also 

_ particularly describe the land sought to be surveyed, stating whether 
the same is. cultivable, grazing, timber, desert, swamp, mountainous,. 
rocky, &c., and the reasons why it is élaimed to be non-mineral, and 
— must state the number of settlers in the township, the character 
and duration of their inhabitancy of the land, the extent and value of 
their improvements, the uses made of the land, and the > quantity under 
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sale eations The ceancon of the township in respect to lines of public | 


bes te communication, and the progress of the settlement of the country _ 
should be described, and ali facts and circumstances stated which will . 
2 enable an intelligent judgment to be formed in respect to the propriety 
of. making the survey applied for. These statements. must be verified: 
by affidavit, and applicants must also declare that their applications 


are made in good faith and not for the purpose of enabling a surveying 
contract to be. obtained, nor at the instance or in the interest. or for ne 


- _ benefit of any other person. 


6, Townships within known mineral beltis or known to contain min- | 
eral lands or lands reserved by the government are not piaveyavle - 


- under this sy stem. 


7. Surveys under the deposit system are authorized only vies | 


“the township so proposed to-be surveyed is within the range of the 


regular progress of the public surveys embraced by existing standard 
lines or bases for the township and subdivisional surve ys. Under this. 
provision of the law it will be held that only township exteriors and 
‘subdivisional lines are surveyable, and that the deposit. system is not — 
applicable to the survey of standard lines or bases. | 

8. Retracements, or the resurvey of lines previously surveyed, will 
not be deemed authorized under the deposit system. 

9, Surveyors-general will -critically examine all applications for 


2 survey, testing the accur acy anil reliability of the statements made: by = 


their knowledge of persons and lands and the best information they 
gah obtain. They will reject all applications not believed by them to 
‘be made in good faith, and upon truthful statements of fact. eae, 

10. When an applicarion for survey is approved by the surveyor: i‘ 
— general, he will tr ansmit the same to this office, with the required pr oots. 

and his report upon the same, giving his reasons in full for the recom- 
‘mendation made. It is not believed that ‘fictitious applications, or — 


| applications procured at the instance of surveyors or of operators in | t 
-- contract surveys, or applications designed to open unsettled townships 


_ to fraudulent entry can successfully be imposed ‘upon vigilant and | 
faithful officers. Surveyors-general will therefore be held to strict 
- accountability for their recommendation of applications or contracts 
hereatter found to be fictitious, fraudulent, or speculative. 


Il. If the application i is approved by this office it will be returned to aa 
_ the surveyor general with authority to furnish the necessary estimate _ | 


to applicants, and, upon proper deposit being made, to enter into con- 
tract for the execution of the survey. | 
12. The surveyor-general will furnish applicants with two eons 


estimates, one for the field work and one for office expenses. He will — - 


estimate adequate sums, and the practice of requiring additional sé | 
deposits to cover excess costs will be discontinued . aeecent when 7 
aprersly: authorized by this office. | | 
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13. Upon receiving such estimates, applicants may aan ina 


. proper United States depository (which should be in the Jand district = 
_ in which the township to be surveyed is situated) to the credit of the — 


Treasurer of the United States on account of surveying the public - 
_ lands and expenses. incident ther eto, the sum so estimated as the total 
cost of the survey,. including field and office work. If there be no 
public depository in the land district in which the lands are situated, 
the deposit may be made in an adjacent land district. 
| 14. Surveyors-general will not, under any circumstances, accept, for 
- the purpose of making the deposit moneys from applicants for surveys, — 
either field or office work, but will instruct the applicants to deposit the 
amount in accordance with the instructions contained in y preceouig 
. paragrapl. | | | 

15. For convenience in the 1 use ana application of certificates, the 
deposit should be made in such sums as that no certificate shall bear a 
face value of nore than two liundred dollars. - | mo 

16. Applicants must be instructed fully as to ) the eeeaeieg of imme- 
diately transmitting the ori ginal certificate to the Secretary of the 
Treasury, the duplicate to the EN eer al, and the retention of the 
triplicate. Pe 
17. When eviden: ce of the req wired. aspouit 1s fariiheas In accordance 
with the foregoing regulations the surveyor- general will invite proposals 
for the survey by notice posted in his office for a period of thirty days, 
specifying the survey to be made, and stating that the contract will be 
let to the lowest responsi ible bidder (being a practical and reliable sur- 
veyor) at rates. not exceeding those established by law for surveying the 
public lands. A copy of such notice will also be transmitted by the 
surveyor-general to the register and receiver of the land district in 
which the township to be surveyed is situated, and it shall be the duty 
of registers and receivers to post such notices ad in their 
office. — ,% 

18, The. surveyor peters will prepare a Sorensen. with the accepted. 
bidder, and transmit. the same to this office tor ae in the usual. 
manner. -  @ 
Sn oe ED Triplicate serinesiat of ipeaen are soecivanle: from the sear - 

= making the deposits in part payment. for the lands settled upon by | 

them, the surveying of which is paid for out of such deposits. e, 

oo 20, The tr iplicate certificates inay be assigned by indorsement and 

| when sn-assigned may be recvived in payment for any public lands of 

the United States entered or to be entered under. the laws thereof in 

the States in which the lands surveyed for. which the deposit was made 

are situated. ie | as st 
2h. Such. cer tificates herearier issued will not be regar ‘ded as assign- : 

able or receivable until the township for the survey of which the. de-_ 

~ posit was made has been surveyed, and the: Be thereof filed in oe 
district land office. — . 
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. 22. Where the amount of a certificate or. certificates is less fai the 
value of the lands taken, the balance must be paid in cash. 
...23, Where the certificate is for an amount greater than the cost of 
the land, but is surrendered in full payment. for such land, the receiver 


will indorse on the triplicate’ certificate the amount for which itis 


received, and will charge the United States with that amount only. — 
24, There is no provision of law authorizing the issue of duplicate 
| certificates for certificates lost or destroyed. - 4 


‘EXCE SS REPAYMENTS. 


25, Where the amount of the deposit is sieates than the cost of ‘the mak 


| survey, including field and office work, the excess is mepayaple upon an 
- account to be stated by the surveyor-general. 

26. The surveyor-general will in all cases be careful to express upon. 
the register’s township plat the amount deposited by each individual, 
the cost of survey in the field and office work, and the amount D0 be 
refunded in each case. | 
27, Before transmitting accounts 165 reminding excesses the's sur veyor- 
- general will indorse on the back of the triplicate certificate the follow- 

ing, ‘‘$—— refunded to ———, by account transmitted to the 
General Land Office with letter: dated —— ,’ and will state in 
the account that he has made such indorsement. ' Where the whole 
amount deposited is to be refunded: the surveyor-general will require 
_ the depositor to surrender the triplicate certificate, and will tr ansmit it 
to this office with the account. 
+ 28. No provision of law exists for refunding to others than. the fee: 
a itor, nor otherwise than as referred to in the preceding sections, 











| ASSIGNMENTS. 


29. Certificates “may be assigned by indorsement.” The indorse- se +s 


- ment required is that the person in whose name the deposit is made 
shall write his name on the back of the triplicate certificate. — -? 

30. When there are several parties to, or assignees of, one certificate, 
the register and receiver will make the proper indorsement on the trip- — 


licate certificate, showing the satisfaction of the pro rata share of each ~ rs 


party interested. They will make the same notes on the register’s cer- _ 


= tificate of purchase and the receiver's original and duplicate receipts. — 


Ol. “When the entire amount of a certificate is not satisfied at the > 
: same time, the triplicate should be retained by the receiver until satis- 
fied.. But such certificate should as far as picatans be satisfied dur- | 

ing the current quarter. | 
2 ERD: Certificates are not receivable in payment of fees and commis- 
sions chargeable by registers and receivers one Section 2238 Revised . 
| Statutes of the United States. 
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REGISTERS’ AND RECEIVERS’ RETURNS, 


33. In thetr monthly ash abstracts the register and receiver will | 
designate. the entries in which certificates of deposit are used and the 
balance paid in cash, if any, noting on the certificates of purchase and 


_ receipt the manner of payment. The receiver in his monthly account- : 


current will debit the United States with the amount of such certifi- 

cates, and in his quarterly accounts will specify each entry with these 

certificates, giving number, date, amount for which received, by whom _ 
and with whom the deposit was made, and debit the United States with: 

_ the same. | 
o4, The receiver must write across the face of éach aie cer- 

tificate the date of its receipt in payment of land, the number of the 
entry, and description of the tracts sold. 

_ _ 98d, Certificates received in payment for lands sold must a for- — 

warded. once a month to this aulice, with letter of transmittal. and. 

‘abstract. (Form 4-543.) 

_ 386. Surveyors-general are directed to instruct their aenutiee that 


they must designate in the field- notes and plats of their surveys the | | 


location of each and every settlement within a township surveyed, | 
whether permanent In character or not, together with mae names of 
such settlers and their improvements, if any. a 
37, When no settlers are found. in a township, the field- notes of sur- 
7 vey must expressly so state, and any omission to describe the settle-— 


ments and improvements, or the absence of one or both in the field- | 
~ notes and plat, will be deemed a sufficient cause to infer fraud and the © 


accounts of the deputy will be suspended until such omission shall 
have been supplied. A suspension of the commission of the deputy — 
will in the mean time take place, and all the facts will be repor ted to. 
this office for consideration and action. 


- 88, In every case of a contract heretofore or hereafter approved Sieh - 


the surveyor-general has reason to believe was fraudulently procured, — 
such contracts and the accounts thereunder must be immediately SUS: 


ian ponies and the facts reported to this office. 


CERTIFICATES. ISSUED PRIOR TO AUGUST 20, 1894, 


89, Becdivers of public moneys in accepting in payment for aati 

| lands, certificates issued for deposits made under the provisions of sec-  — 

tion. 2401 (prior to the amendments of said section by the act of August ; 
20, 1894), are guided by the following instructions: _ 

40. The triplicate certificates representing such deposits, are receiv- 

able from the settlers making the deposits in part payment for their — 


- Iands entered under the pre-emption and homestead laws and situated 


_ in the township the surveying ot which was pale se out of such : 
deposits. | —_ 


DECISIONS RELATING TO THE PUBLIC LANDS. BB. 


41. The said triplicate certificates may be assigned by eR seen : | 
and when so assigned be received in payment for lands “entered by - 


settlers under the pre-emption and homestead laws” of the United 
‘States in accordance with the provisions contained in the following. — 
paragraphs. | 
42, Triplicate certificates issued prior to the a of Mar ch 3, 1879, 7 
can, be used only i in payment for lands situated.in the township the 


| - surveying of which was paid for out of Such deposits. | 
43. Triplicate certificates issued subsequent to the act of March Be, we 


1879, and prior to the act of August 7, 1882, can be used | in payment 7 
for lands in any land district. | | 

44, Triplicate certificates aed on and she August 7, 1882, and | 
prior to August 20, 1894, can be used in payment for lands only i in the 


. land district in which the surveyed township is situated, except when 


- issued for: additional a ais upon contracts entered into prior to 
August 7, 1882. - | 
45, Tr salieats certificates sauna’ subsequent: to the act: of Aniouet 20, 
1894, for additional deposits to cover costs of surveys under contracts 
| sneered into prior to August 20, 1894, can be used only in payment for’ 
lands “entered by settlers under the pre-emption and homestead laws ” 
of the United States, and in conformity to existing law at the date such 

contract was made. | oo, | 


| COAL CLAIMANT'S J APPLICATIONS. 


In, addition to the rights of settlers, referred to in the foregoing 
' portions of this circular, sections 2401, 2402, and 2403 U.8. BR. §., as 
amended by the act of August 20, 1894, euibiace provisions in fiver 
of “persons and associations lawfully possessed of coal lands and 
otherwise qualified to make entry thereof.” 
The coal land laws contained in sections 2347 to 2352 U.S. BR. S., 

provide methods by which persons properly qualified may become law: 
fully possessed of coal Jands even before the survey of the lands, and 


be entitled to enter the same after survey. For particular information 


in regard thereto, reference is made to Departmental circular of July 
381, 1882, entitled “Coal Land Laws and Regulations Thereunder.” 

‘Such parties, in cases where the tracts of which they are lawfully — 
possessed are still unsurveyed, may, under said sections 2401, 2402, and 
2403,.as amended by act of August 20, 1894, apply to the Garcovar 


senerdl for the surveying district in whiok: ihe lands are included, for | os 


a survey of the township or townships including the land according to | 

the provisions of said sections. Such an application must be accom: 

panied by the affidavit of the applicant or applicants substantially-as 
prescribed for declaratory statements on page 7 of the said circular of — 
_ duly 31, 1882, corroborated by the testimony of two or more witnesses, 


in which the qualifications of the applicants, the character and location ca 


of the land, indicating the township or townships. in. which itis 


included as nearly as practicable, and other. essential facts must be So . - 
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set forth as to satisfy the surveyor general that the case comes prop: : 
erly within the provisions of the law as above given. He will there- | 
upon, if he approves the application, transmit the same to this office; 
with the required proofs and his report. Subsequent. proceédings will 
be governed by the regulations as hereinbefore given under the head 
of “Settlers? Applications.” ‘ 3 : 


OWNERS OR Soa APPLICATIONS. 


The same rights accorded. to settlers and to persons and acacmniod: tna 
fngall> possccca of coal lands and otherwise qualified to make entry 
thereof are extended also to “the owners-or grantees of public lands of 
the United States under any law thereof,” and substantially the same 
instructions will apply to the last mentioned class of CASES, as those — 
above expressed with regard to the other classes of cases. ' ‘The appli-. 
cants must produce with their applications proof of their ownership of | 
the land to consist of their own affidavits, corroborated by witnesses, 
and such other proof as may be available to satisfy the surveyor. gen- 

eral of the essential facts, including a showing of the location of. the 
land, in what township or townships situated, as nearly as practicable, 
the statute making the grant, or other source of title, as well as the. 
| identity of the applicants, with the true owners or grantees. - 
_ The surveyor general, if he approve the application, will transmit the | 
same to this office, with the proofs and his report, as provided for in 


the other classes of cases. In regard to subsequent. proceedings, the 


instructions given under the head of “Settlers’ Applications” will gen- 

i apply. | | San | SF 7 

ue a S. W. LAMOREUX, 

| Commissioner. . 

“Approved: . * 

We. H. Sms, - : 
: eee Seer see : 


a 


‘OKLAHOMA. TOWN LOUS-SETELEMENT--OCCUFANCY. 
L. Be SHAPLAND Er AL. 


& Egior abs business stand established i in the street j in front of a town ee is not set. 
tlement upon, or occupancy of said lot. 
. Persons entering the territory of Oklahoma prior to the tine: fixed therefor are. is 
| qualified as applicants for town Jots; and the improvement, or occupancy of such 
a ‘person, or a certificate of right issued to him, invests: him with no right to a 
~ town lot.. . 
The possession and occupancy of ae hate Sai of a town iets entities the S savagh | 
_ toa deed for the whole. lot, in the absence of any qualified prior occupant of . — 
said lot. . : | 


a Acting g Seoretary Sims to. the Commissioner of the Gener iat Land Office, 
| : August 8; 1895, as (BLE. W,) 


parca e —In ‘this case L. B. Shapland, W..B. Richmond and 
ihm KF. Way are adverse applicants. for deed-to lot 3, of block 55, j mo 
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-Guthrié, Oklahoma, and the town has intervened and is contending 


that neither of the parties is entitled to deed, and uae the lot ehowle 
ae pe awarded to the municipal government. 


. The townsite was settled on the day ot the opening, April 28, 1889, 
‘and surveyed on the 8th of May. Before the survey some of the set- _ 
_ tlers understood that the lots of. block 55 would front north. on Okla- 
homa avenue, but ny the auEyey they were fronted east on Second 
‘street. 
oW. H. Jenkins was one of those who fnscone the be would front 
| north, and at two o'clock in the afternoon of the opening day he staked 


- off a lot near the west side of the block, fronting thirty feet on Okla: | 


- homa avenue and running back one hundred and forty feet. He-occu- 
pied this lot until the next day, April 23, and then relinquished his 
claim to the claimant, L. B. Shapland, who immediately Inclosed the 
rear end, and erected a store on the front, and has continued to occupy — 
it for Buses purposes ever since, AS the block was surveyed this 
lot lies at right angles across lots 1, 2, 3, 4 and: 5, and part of the may 
across lot 6, a little back ‘of their erator 


It is upon the strength of this personal possession and occupancy of - | 


_ this lot fr onting north, and a certificate of right issued by the provi- 
gional town. authorities to J enkins and assigned to mn that erepinnd . 


. claims ceed.. 


The claimant, John I. Way, diaina Hsueh purchase from R. Tp, 

: Morgan, who entered the townsite the day before the opening, in vio- 
- lation of law and the President’s proclamation, and before 12 o’clock 
of the opening day took possession of the lot 3 as surveyed. . 

Morgan procured a certificate of right from.the provisional town - 
atithobiticn, and continued to occupy the lot until J une 7, 1889, when 
he sold his pretended claim to Way, 8. T. Marsh and Van Martin, for 
$1500. The testimony shows that these three persons were equally 
interested in the lot, though the quit-claim deed was to Way alone. 


- Morgan had previously.made about $300 worth of improvements on 


the lot, and he continued to occupy it, though it is claimed in the tes- 
timony that he did so as Way’s tenant, and that he paid him $35 per 
- month rent for a room only eight by twenty feet in size. Shortly after- 
wards Martin sold his interest to Mrs. Morgan for $500, but no deed or _ 
other instrument of writing was executed. Way has never occupied the — 
lot in person, but claims to have put $200 worth of improvements on it 
in addition to the $300 that Morgan had made, and that Morgan has 


continued in oceupancy as his tenant. This is the basis of his claim. 


 Richmond’s claim is far less tangible. He claims to have had a stock 


of stationery and guns upon an ordinary canvas sleeping cot, which he | 


set down in the street near the front of lot 3, as a business establish- 
.. ment, in the afternoon of April 23d. He continued in this sort of busi- 


- ness for several days, moving his cot. short distances as the crowd 


a shifted about. in. the vacintGy: At night he put his cot in a tent aCTOSS 
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the: street from the lot, and slept at a boarding house. He claims, 
however, to have driven a few stakes on the lot, but the location of these 
stakes in the testimony is quite indefinite. When the survey was made 
he was doing business in the street in front of lot 3, and was required 


by the police to move. It also appears that he ‘attempted to take — - 


possession of the lot and was thrown off. 
’ The townsite board was unanimously of opinion that Richmond had 


orto: claim; that Morgan was disqualified by his entrance into the Terri- 


tory prior to 12 o’clock noon on the opening day, and that his sale to 
Way, Marsh and Martin was not made in good faith. Two members 
decided that neither of the parties was entitled to deed, and one mem- 
ber held that Shapland was entitled to so much of lot 3 as was covered 
by the lot staked out by him fronting north on Oklahoma avenue—that 
is, a block of lot 3, near the rear end, twenty-five by thirty feet in area. 

On appeal, the Gencral Land Office reversed the townsite board, and 
held that Shapland was entitled to lot 3 as B surveyed, and then va 
appealed to the Department. | ; 

OPINION.—A portable business stand established i in the street in front 
of a lot is not asettlement upon or occupancy of the lot, and in this case 
- Richmond’s hap- -hazard, unsubstantial staking of the lot, and carrying 
on of business in the dag time on a cot in the midst of the crowd in the 
street in front of it, and sleeping elsewhere at night, was not sufficient to 
entitle him to ‘decd: nor to give him any interest in it whatever... He 
was not in possession: of the lot, nor a settler pen or occupier. thereof, 
but a mere street vender. 

By the act of Congress of March 2 2, 1889, all persous who invaded 
the Oklahoma country prior to 12 o’clock, noon, April 22, 1889, were 
disqualified to enter town lots, and in this case neither die Improve- 
ment and actual occupancy by Morgan, nor the certificate of right 
issued to him by the town clerk, invested him with any right of the 
lot; and whether the transaction Becw een him and Way was bona fide, 


or collaciee and fraudulent, as from the testimony it appears to have 


‘been, it conveyed absolutely nothing to Way: And he is not entitled 


_ to anything on the strength of the improvements made after the deal — 


with Morgan, whatever its char acter, because that was subsequent to 


Shapland’s improvement and occupancy of the lot, and in violation of — 


his rights. Shapland’s right attached at the moment of Jenkins’ set-. 
-tlement, regardless of the unlawful prior eccnnanty: of the front end 


- _-of the lot by Morgan. _ 
Shapland’s application was for the Jot ih he staked with feat a 
the north on Oklahoma avenue. The Commissioner of the General - 


Land Office denied the application in that form, but held that his 


- ‘improvement and occupancy of the part of lot 3 embraced therein, - oo 
- being prior to that of any other qualified claimant, entitled him to a 
deed to the whole of it. That was a correct fiecision- The law does 


: not Epon aug: that settlement and improvement. shall be meee and 7 
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7 occupancy established and maintained, on any particular part of a lot, 
and in the absence of any qualified prior rightful occupant of the front 
: part of lot 3, Shapland’s possession and occupancy of the back part — 


. Was possession and occupancy of the whole of it, and entitles him to a 


: deed to the whole of it. 


_ And it is immaterial that Shapland, in | obvions ignorance of: his - a 
rights, applied for a. deed that he was not entitled to, and failed to an 


apply for the one to which he had a clear right. His application may 
be considered as amended, and the record showing that he is now ~ 
dead, the townsite board will be directed to execute deed to his heirs. 

| ‘With this inodification, the decision. of the Commissioner of. the 
General Land Office is affirmed. : 


- ARMED OCCUPATION ACT—PERMIT TO SETTLE. | 
“HaMILrow’s HEIRS v, FLORIDA CENTRAL AND PENINSULAR R, R. Co. 


A porns to settle ona specified tract is a condition precedent to obtaining title 
thereto under the act of Au oust 4, 1842. | 


Acting ng ‘Secretar, y Sums to the Commissioner of the General Land Office, | 


August 9, 1895. eG C. R.).. : 


- The Heirs of Mary E. J. Hamilton, by attorney B, F. Hampton, have _ | 


’ filed an application for a writ of certiorari directing your office to certify | 
the record in the case involving the application of the deceased, made 
July 29, 1843, for a permit to settle on SW. 4 of Sec. 14, T.158., BR. 22 


Ri. , Gainesville, Florida, under the act of August 4, 1842 (5 5 Stat., 502), 
a known as the “ Armed Occupation Act.” | 


A copy of your office decision “EF” of April 25,1893, is filed with ine : . 


application, from which it appears that the décsased (Mrs. Hamilton) - 
“never was granted a permit from the register of the land office to make 


settlement on the land as required by the first section of said act. Her | 
- application was rejected when made (1843), because it then appeared : 
that permits had already been issued in excess of the amount author- | 
-...ized by the act (200,000 acres—Sec. 7). It being the opinion of your — 
office at that time that many permits were rendered void because of 
_ failures of permittees to make settlement according to section 3 of the 
act, 1t was intimated, in a letter addressed to Hon. Moses Levy (Novem- 
ber 3, 1843), that permits might be granted to the full amount of lands 
authorized by the act (supra), if it should be found that a quantity of — 
lands still remains liable to be located, when illegal locations were 
eliminated. Instructions were accordingly given (November 3, 1843), 


to withhold the land claimed by Mrs. Hamilton from sale until the same — 


‘“‘had been fully reported by them and acted on by the Department.” - 
_ ~ It farther appears that upon a subsequent investigation and compu- 
tation of the quantity of land taken under the act, it. was found that 
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after all the legal dad regular locations had been satisfied aa illegal : _/ 


ones rej jected, a quantity of land rem ained more ¢ than sufficient to satisfy 
the claim of Mrs. Hamilton. . | 
_ But on August 20, 1845, your office held i in the case of Gaskins and 


te others, including Mrs. Hamilton, that parties so. situated would have to 


seek relief through Congress, inasmuch as the power of the executive 
had been exhausted by permits already granted. 

—- The tr act in question. was afterwards treated. as public lands; the N. 
4 of the SW. ¢ of said section was entered by one McPherson, Aerie 
3, 1867, and the S. 4 of the SW. 4 of the section was entered by one 
Small, Angust 3, 1867, and both ‘ieee entries were canceled by your 
office letter OO OL J uly 15, 1867, for failure to make proof within the 
statutory period. 

Under date January 18, 1882, the’ Ww. a of the SE. 4 of said section 
was selected by the Atlantic, Gulf and West India Transit Company 
(now Florida, Central and Peninsular BR. R. Co.), and on March 29, _ 

1882, the E. 3 of the SW. 4 4 OE said section was selected by the same — 

‘company. | | : . | 

It thus appears that your office iene since ot ae rejected Mrs. 
Hamilton’s claim, but ther eafter tr eated the land as pubis lands of the i 
-Vanted States. | 
. That;which the act eee as a condition eneieient to obtaining lands, 
namely, a permit from the register, was never obtained, bat the appli- 
cation therefor was denied. 

It is unnecessary to discuss the right of the eaiieoail company to bie 
| lands; it sufficiently appears from the copy of your office decision, 
transmitted with this application, that your office did not err in reject-— 
ing the application, and therefore the writ prayed for, even if allowed, 
could not be of ultimate benefit to the applicant. 
| The application is therefore denied. 


PAYMENT—UNITED STATES COMMISSIONER. 
W. J. Ports. 
The payment of the purchase price of a tract of land to a United States Commis- 


sioner, by one who executes his final proof before such officer, is not authorized — 
by law: and is at the risk of the entryman. 


Acting g Seer etary yo Sims to William Clancy, Chieag 99, dine, August 9, 
1895. | 4 oe ® OW. M. B.). 


J i con sider ed the matter peubmitted to the Se0t etary of the Inte- 
| rior by your several letters and papers transmitted therewith, respecting 
the action and conduct of John 8. Noble, United States Commissioner | 
for South Dakota, in receiving, on September 10, 1894, from W.J. Potts 
(who. submitted final proof before said Noble upon an entry made fora ~ 
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cortain tr act of land situate in the Watertown land district, in said 


State) the sum.of $408.00, purchase mouey therefor, for the purpose. of en es 


turning over the same to the receiver of the land office of said district,. 
‘it being. made to appear that Noble has embezzled the amount Blaced 


in his hands for the object stated ; the said Noble also having received — 


the sum of $12. 50 for and on account of publication and other fees, 
- which it appears from the. showing made has never been accounted for 
by him. | 3 oa 

You request to be fornia: what jurisdiction this Depart tment has 

over the matter, and if any, to have eae out to you Potts’ pomedy 
under the law. - 

_ The law authorizes, ander certain circum stances, one rheleatg of final 7 
- proof before a commissioner of the United States court, or the clerk of 

any court-of record, but the rule has been laid down and well estab- 
lished that “the Ga gnieuk of the purchase price of a commuted home-. 
stead entry to the clerk of a court, to be forwarded with the final proof, 
is not authorized by statute, and is at the risk of the claimant. » Vide 
case of Bledsoe v. Harris (15 L. D., 64). 

In the statement of the case contained in your ‘letter. of December 
11, 1894, the precise character of the entry made by Mr. Potts does not 
appear, but the principle enunciated in the above cited case, neverthe- 
less, applies to purchase money for land obtained by or through any 
kind of an entry under the public land laws, and the government is no 
- more responsible for the wrongful act of the commissioner of a federal 
court in respect thereto than it is for such act of the clerk of such court, 
or the clerk of a State court of record. - 

Although Commissioner Noble Was authorized by the pr oper officers 
to take the proof in the case, still he had no right to demand or to receive 
the funds in question, further than his own fees in the case, and when ~ 
Potts paid him the money he made said commissioner his own agent for 
the purpose of turning the money over to the pr oper government officer, 
to whom alone it was properly payable, the commissioner not being 


authorized by law, or any authority from this Penarenent, to act-as 


the government’s agent for such purpose. _ | 
Such recourse, as the facts and law may warrant, can be had against ; 


: _ Noble before a proper tribunal. 


. DESERT LANDS—SELECTION BY STATES. 


_ INSTRUCTIONS. 


. Acting J Seoretar y Sims to the Commissioner of the General Land Office, 3, 
| August 10,1895. (BS Ww. GO.) 


T am in receipt of your office letter of J uly 30, 1895, proposing a 
certain change in the regulations heretofore foiled concerning. the ~ 
. Selection of desert lands. by. certain states, under the act of Congress — 
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approved August 18, 1894 (38 Stat, y 372- 422), which change, you Ata 
is suggested by matters brought out in consultation swith the state 
engineers of Wyoming and Idaho. _ : | 
Under the seventh paragraph of Ttistructions, seuroved November . 
99, 1894 (20 L. D., 442), the local officers are required to carefully and 
critically ene all lists of lands selected by the State under this _ 
act, and when so examined and found ¢ correct. they are et to Bos . 
the selection in ink on the tract-books. _ 
_ The purpose of the proposed change in the instructions is, as stated — 
in your letter, to explain. the effect of the requirements of the circular, 


so that all may understand that the filing of the map, plat, and list of . 


eon will make a temporary segregation of the lands. 

By the proposed change the following is added to paragraph one: 

- Upon the filing of such map and accompanying plan of irrigation, the lands 
embraced therein will be withheld from other disposition until final action is had © 
_: thereon by the. Secretary of the Interior. If such final action be a disapproval of © 

_ the map and plan, the lands selected shall, without further order, be subject to dis- 
position as if such reservation had never been made; and the local officers will make ~ 


the appropriate notations on the tract books and ‘plat books, opposite those ae ; 
i viously made, in accordance with the requirements of. parag raph 7. 


From a careful review of the matter, I can see no ehiecion: to the 


- proposed chan ge and the same is accordingly approved and the circular | 
| modified een  e | | 


OaAGLE V, MENDENHALL. 


Motion for review of departmental decision of May. 16, 1895, : 20 
Ds, 446, denied by oat eae August 8, 1895. 


ooo 


PRACTICE—APPEAL—CERTIORARI—A PPLICATION. : 
MEYERS ET AL. v BELL'S HEIRS. - 


A writ of certiorari will not be denied on the ground that the applicant did not aeel 
-telief by appeal, where the General Land Office erroneously denies the e right of 

a appeal before an attempt to exercise the same ismade. — 
A writ of certiorari will not issue on behalf of an applicant that is not asser ting 


any specific right under the public land laws, and. whose statements, if true, ae 


show that he is precluded from asserting any such right hereafter. 


Acting Secr etary Sims to the Commissioner of the General Land Office, 
August 9,189. | (GC. RB) 


Your office letter “G” of June 14, 1895, transmits the. petition of | 
Joel B. ‘Meyers, Philander W. Knapp, E. D. Hewett and Stephen hk. 
Crews, asking that the proceedings in the case of said petitioners v. 
Heirs of Louis Bell, involving lot 8, Sec. 24, T, 29'8., R. 18 E., Gaines- — 
ville, Florida, be suspended and pies case > transmitted to this Depart- 7 
ment for action, etc. | 

The land in controvers sy is a enon of the abandoned. Fort Brooke 
military ro eA and was s the subject ie a eeasion by this | Depart: 


e 
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ment, Saly 24, 1894 (19 L. D. , 48), in the ease of Mather et al. v. Hack- 


ley’s Heirs (on review). Referring to the claim of the heirs of Bellto 


‘the lot in question, said departmental decision reads as follows: 
On the 224 day of March, 1883, the day on which the lands ineluded in the Fort 


Brooke reservation were opened to entry, Louis Bell was residing upon that subdi-. 


- vision known as lot No. 8, Sec. 24, T. 29S., R. 18 E., intending to make the same his 
permanent home. He was qualified and. saan: to assert his settlement rights by 
an application to tile prior to the order in which the local officers were directed to. 
allow no entries upon said lands. The claim of the heirs of Bell might properly 

be rejected upon the technical ground that the land in controversy was, at that 
time, included in the homestead entry of Carew, but inasmuch as said homestead 


- claim was subsequently limited so as to exclude the lot or subdivision upon which Bell . . 


resides, and inasmuch as there is no other claimant to said legal subdivision who , 
has a superior right to Bell, and for the further reason that his good faith calls for 
the exercise of the supervisory power of the Department, the same way be upheld, 
but limited to said subdivision. 


Again, the decision reads: “Tt will be observed that I have recog: 
nized the settlement rights of Bell and others,” etc. 

With this petition is also transmitted a copy of your office decision 
of May 1, 1895, from which it appears that in pursuance of said depart- 
mental decision Hliza A. Bell, one of the heirs, submitted final proof 
(December 11, 1894,) before the clerk of the circuit court for Hillsboro — 
county, i Florida. The petitioners herein appeared and protested against 
the acceptance of the proof, on the ground that the same was not made. 
within the statutory period; that the law had not been complied with 
in the matter of residence, improvement and cultivation; that the set- 


~~ tlement was made for speculative purposes, and,. finally, that pro- | 


_ testants had been holding portions of said lot adversely to Bell, from | 
one-half to five years each, and that a part of the tract had been used 
and occupied for five years for purposes of trade and business, and is ° 
desirable only for subdivision into building sites. | =. 
‘The register and receiver held that the questions raised by the pro- 7 
test were res judicata, and no valid adverse claim to the land exists, 
and, therefore, recommended the dismissal of the protests and. the 
allowants of the final proof. | | 
Your office found that portions of lot 8 were tated by protestants, 
but.not with the consent of Louis Bell or his heirs, and that this occu- 
pancy was subsequent to Bell’s settlement; that the lot is worth at 
least $1,000 per acre for subdivisions into building sites, and the improve- 
‘ments placed thereon amount to from three hundred tofive hundred 
dollars. Your office also held that the right of the heirs of Bell to the 
lot, and the questions raised as to. the value of the land for trade and 
business purposes had been settled by this Department in the decision 
quoted, and were therefore res judicata; that the. final proof shows 
satisfactory compliance with the pre-emption law; that the protestants 
show no interest, present or prospective, in the land i in controversy, and | 
have no right of appeal, citing Cyr ¢é al. v. Fogarty, 13 L. D.,.673, and | 
Susie B. Moore et al., 17 L, D., 298. Your office accordingly dismissed 
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the spas: and further held that he appeal tr om this ‘eclsion will Be = 
| entertained, uf but advised them of their rights under Practice ane By 

| 84 and 85, — 
~ No appeal was taken a your office egos for the fanirese rea-— 
| son that protestants were advised that the same would not be enter. - 
tained, AS a rule, a petition for certiorari will not be entertained, if 
the applicant has not sought relief by appeal. Smith v. Noble, 11 L; 
D., 558. Buti where, as in this case, your office erroneously denies the 
tight of appeal before the attempt to exercise that right has been 
made (Sanders v. Northern Pacific R. R. Co., 15 L. D.,.187), the fact 
that no appeal has been taken will not of itself be allowed to debar 
the writ prayed for. 

- The findings of your office, to the effect ‘iit Bell and his heirs ’ were 
the prior settlers on the lot, and that protestants. occupied the same 
without the consent of Bell or his heirs, are not denied in the petition. 
~ Petitioners fail to state what interest they have in the land other — 


than that they occupy the same. They fail to state in what way they x 


~ would be benefited should your office decision be reversed. Indeed, if . 
the matters set up in the petition are true, namely, that “a part of 
- said tract has been used and occupied for five years or more for trade aa 
and business, ” the petitioners could not enter the land, or obtain any 
rights thereto, except under the townsite laws, and no application of 
that kind is before me. Upon their own showing, therefore, it is seen — | 
that the applicants are uot directly claiming any rights to the Jand. 
under any publie land laws, and their statements pr eclude them from _ 
asser ting, as individuals, any rights hereafter. Without showing some 
such rights, either present or prospective, or indicating in some way 
how they may become legally invested with such rights, they are not 
in a position to have your ollice decision reviewed under the writ | 
prayed for. | ee _ 
Again, the veeeian: fails to sate’ in what way petitioners have been 
7 injured by the action heretofore taken in. the case, and under such cir- 
cumstances a writ of certiorari, will nou issue, ‘Thilson a eye Sues 
20 L, D., 180. : 
The petition is denied. 


AGRICULTURAL ENTRY—DISCOVERY OF MINERAL. 


ARTHUR yD: EARLE. 


| ‘After the speeds of a tract of land, under a commuted figniedona entry, and the | 
issuance of a final certificate therefor, a discovery of coal on such land will not — 
defeat the issuance of patent. ao 


— Acting g Seeretary Sims to the Commissioner of the General Land Office, | 
| August 9, 1895, ~~ (J.T. P.) 


5? By your office letter “M” of May 22, 1894, you franamitted Ps this 
~ Department the appeal of John Arthur from your office decision of 
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February 1, 1894; dismissing Arthar’s contest against commuted. Tn | 


- entry No. 7414 made: by Edward '‘P. Earle June 29, 1892, for the SE. t oe 
of the SE. 4 and the W.4$ of the SW. 4 of Sec. 2%, md the NE. 4+ + of : 


the NE, 4 of Sec. 34, all. in T. 19 5. R TW. Pueblo, Colorado, land . 
district. 

The facts are, ‘that Barle, on April 3, 1891, made ‘homestead entry 
No. 6778 for the tracts above fecerbea: vallaginte settlement thereon — 

March 16,1891; after due notice, final commutation proof was submit- — 
* ted before the clerk of the district court of Fremont county, Colorado, 
on June 21, 1892, cash entry No. 7414 being allowed June 29, 1892. _ 


. August 13, 1892, Arthur filed a corroborated protest against the a - 


issuance of patent upon said’ cash entry, alleging that the ground cov- . 
ered thereby is more valuable for deposits of coal than for agricultural | 
_ purposes, and that the agricultural claimant had not complied with the 
- law in the matter of residence upon his claim. - 

Your office, by letter “H” of August 26, 1892, directed. that a gare 
ing be had on said protest, which was finally had before the local office 
December 21, 1892, both parties appearing and submitting testimony. 

July 11, 1893, the local office found in favor of Earle, and recom- 
"mended the dismissal of the contest; aud your office in the decision, , 
appealed from affirmed the decision of the local office. 

It is found by the evidence, so far as the allegation. that the tracts 
in question are more valuable for deposits of coal than for agricultural 
purposes are concerved, that some deposits of coal of no commercial 
_ value were discovered on the land by the pr otestant in August, 1892, 


~ after the date of Earle’s final entry and the issuance of final certificate 


to him; that two or three shatts were sunk on said tract, and that 
small veins of coal were found, which are ‘not shown to have been of 
any commercial value, | 
At any rate, the discovery, having been JInade after the poms of | 
| ‘Said land and the. issuance of final certificate to Earle, would not 
defeat: the issuance of patent, even though said land should have been 
shown to bé more valuable for coal than for agricultural purposes, as | 


the conditions existing at the date of final entry determiné. whether 


the land should be ‘excluded from homestead entry on account of its. 


: alleged mineral character. (See Rea et: al. a. een 15 . D. , O73 


and Jones-¥. Driver, 15 L. D., 514.) 
- It is shown that Karle bad no. knowledge whatever oe ‘the date of | 
final entry, or prior thereto, that there-were any coal. deposits of: any 
‘character on. said tract, and that protestant has completely failed to 
show that the tract was more valuable for its coal than for agricultural 
pur poses. The evidence shows that Earle’s homestead. entry was. made 
in good faith, and that his residence, cultivation and improvement of 
_ gaid tract’ were of such a character-as to indicaté that he had made 
| said entry for the purpose of obtaining. a eos for himself and Poy 

"Your office decision is therefore affirmed. oe | - 


iy OA ae 2 Sa TO THE PUBLIC oe 
_ PRACTICE=MOTION FOR REHEARING=AMENDMENT. 


_ VILE w, Minor. 


A rehearing can not be sieaned through an atasndwisit of. the contest atiidavit that 
essentially changes the nature of the charge. 


- . Acting Seer etary Sims to. the Commissioner of the General Land Office, 


| August 91895. (J. L. MeC.) 


| Hawn Vile has applied for an order directing your office to certify to 
the Department the record in the case of said Vile against Charles E. 
Minor’s homestead entry for the E. 4 of the SH. 4 of Sec. 6, T. AL N., 
R. 1 E., Perry land district, Oklahoma. 

From the record before me ‘it appears that Vile brought contest. 
against Minor, alleging that he (Vile) was. the prior settler. On this 
allegation a homens was had, as the result of which the local officers 
‘dismissed the contest. The contestant appealed, and your office (on 
November 24, -1894,) affirmed their decision. On January 30, 1895, the — 
local officers transmitted to your office the. contestant’s motion es 
rehearing, on the ground of newly discovered evidence. He alleged | 
under oath that, since the trial of the case, he had learned that Minor 
entered the Gherokes Outlet about twenty minutes before noon of 
September 16, 1893—thus violating the President’s proclamation and’ 
the law. “Affidavits were submitted in support of the motion. Your. 
office, on March 14, 1895, denied the motion, saying : 
The contest was prosecuted on the ground of priority of settlement. The matter 


set up in the motion by Vile constitutes an entirely different cause of action. Vile 
may possibly institute another contest on the ground of Minor’s disqualification by 


| reason of his presence within the country during the prohibited period; but a —_ 
_ rehearing can not be granted on that ground. The motion is overruled. — : 


From. the above decision Vile attempted to appeal to the Depart- 
- ment; but your office refused to recognize his appeal, ‘for the reason” 
(he ailages) “that there is no appeal from decisions of this kind.” The 
applicant has not furnished a copy of the decision of which he makes 
this ambiguous summary; and it is left uncertain whether -your office 
held that he could not appeal from the decision because it denied a 
- motion for a rehearing, or because it held that the so-called amendment 
constituted an entirely different cause of action. For this failure to 
furnish a copy of said decision, the application for certiorari might 
‘very properly be denied; but under the circumstances this failure will 
be disregarded. The vital issue in the case is whether an allegation 


that the defendant entered the Territory prior to the hour prescribed 


by the law and the proclamation of the President could properly:be 
allowed as an amendment to a. contest affidavit alleging that the con- 
testant was the prior settler. It is clear that the new allegation 
changes essentially the nature of the canto ; and that therefore your 
4 office was correct in its ruling. | 
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It ere appearing that in case the record were to be transmitted the 
- Department would affirm your decision, it would be needless to direct . 
. its transmittal. The application for certiorari is therefore denied. | 


| RELINQUISHMENT—ATTORNEY—APPEAL. — 
Novak ET AL. v. CHAMBERLAIN, ~ 


The relinguishment of a claim during the pendency of a contest terminates the 
interest of the claimant therein; and the attorney of such bay is thereafter — 

: without authority to take an appeal in said case. 

A stranger to the record is not entitled to complain of a decision, or be fonda on 

_ appeal before the Department. 


Acting Seeretary y Sims to the Deainisbaes of the General Land Office, 
August 9, 1895. — (GC. BR) 


I nave spared the petition for certiorari filed by J. D. MacDonell 
and Frederick N. Weightnovel, asking that the proceedings in the 
case of Anton Novak v. Enoch B. ‘Chamberlain be certified this 
Department. 

From a copy of your office depision of May 1, 1895, transmitted with 
- and made part of this petition, it appears that ‘the land in controversy 
is a portion of the abandoned military reservation of Fort. Brooke, and 


is described as lot 11, Sec. 19, T. 29 8., R. 19 E., Gainesville, Florida. | 


_. In the case of Mather et al Vv. Hackley’s Heirs (on review), 19 L. D.,: 
_ 48, this Department decided that E. B. Chamberlain settled on sad 

tir at July. 7, 1883, and that his claim for the lot will be allowed “should 
there be no other lens obstacle in the way of his perfecting the same.” 


Under this order Chamberlain made homestead entry thereof and sub-. 


. mitted final proof thereon November 20, 1894, on which date Anton 


Novak appeared and filed a protest, alleging improper publication of — 
notice, failure to make proof within proper time, failure to comply with — 


the law: as to residence and cultivation, aud that the land was entered 
for speculative purposes. 


Testimony was taken, and on February 4, 1895, the register and | 
receiver recommended that the protest be dismissed, 

On February 27, 1895, Novak filed a relinquishment of his Aran to - 
the land, and poanestod that his protest be dismissed. 

On March 4, thereafter, Smith and Peeples filed an appeal on behalf : 


of Novak, and on the 14th- day of that month they filed an epee! in: 


behalf of ‘S. D. MacDonell and Frederick Weightuovel. 

Your office, by decision dated May 1, 1895, held that Novak con- 
cluded his right to prosecute his case by reason of said relinquishment, 
and that his attorneys had no right to appeal independently of their 
client. The appeal was therefore dismissed, the case of Lauritson 2. 
Oarlson, 15. L. D., 3807, being cited as the authority for that action. 
Your ne also held that MacDonell and wustghinovel were never par- : 
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ties to the proceedings, appearing only as witnesses; that they show 
no interest in the land, either present. or prospective, and therefore _ 
have no right of apeal, citing Cyr ¢ al. v. Fogarty, 13 L. D., 673, Susie 
_B. Moore, 17 L. D., 298, and Abraham v. Cammon, 11 L, D., 499. | 
. The attorneys for appellants were duly notified of their one under . 


- Practice Rules 83, 84 and 85, and a judgment was rendered upon the | 
record, stating that: “The publication of notice py oea and ee, 


the final proof have been found satisfactory.” : 

It is insisted that the appeals taken in the name of Novak ane the | 
petitioners should not have,been. dismissed; also-error in deciding that 
no appeal would. be entertained until the harties should undertake to 
exercise that right... ee ee 

It is not denied that Novak volun tarily relinquished his cle alm to the . 
land and dismissed his protest; he undoubtedly had the right to do 
this, and when done, his attorneys were released from all further 
duties in his behalf; the appeal taken by his attorneys after he had — 
relinquished all lain to the land and dismissed his protest was with- | 
out authority. While under Practice Rule 104 attorneys are recog: 
nized as “fully controlling the cases of their respective clients,” still, 
when clients of their own motion elect to discontinue proceedings phen 
commenced, it is not in the power of attorneys, who are the mere — 
agents of their clients, to prevent such action, : 

The petitioners herein were not parties litigant, but oe witiececs - 
for the protestant.. They may have been interested in the case; they 
may have paid the expenses of taking testimony on Novak’s protest ce 


they may have employed counsel, still the record is silent as to their — : | 
_.. interests. They made no protest, and for all that appearsinthe record, — 


| they were disinterested in the results, In such case they can not be 


2a heard to complain of the decision reached by the local officers, pane 4 


oueeee to the record. Henry D. Emerson, 20 L. D., 287. | 
An application for a writ of certiorari will be denied, if it appears 


that the applicant has not sought relief by pepe (Smith v. ea 
— ILL. D., 558), ° 


In the case at bar, appeals were taken, but were dismissed by your 
office. This was: error. -Price v. Schaub, 16 LoD 125... 
oA though the appeal should have been tcanguiltteds yet it does not | 
appear from anything disclosed by the petition that your office erred | 
on the merits of the controversy. Novak did not appeal from the 
decision of the register and receiver; his attorneys, as above shown, 
had no right to appeal after he relinquished ; the petitioners herein dia 
not occupy the status of litigants, and as strangers to the record their 


appeal could not have been entertained, and, finally, your office held # 


that Chamberlain’s final proof was satisfactor y, and. that judgment ig 

not attacked by this petition, or in any manner shown to be err oneous, 

on tie merits. of the controversy. ‘Whiteford vd ohngon, 14 L. D., he 
- The petition. is eonedy; 7 . 


_ DECISIONS RELATING TO THE PUBLIC LANDS. = = 97 
- SETTLEMENT RIGHT—RESIDENCE. 
McINNES ET AL. v, COTTER. 


-One who claims the right to make a homestead entry on account of priority of settle. | 
ment must show that the alleged settlement was followed by the Senne 
and maintenance of residence. 


Acting. meee etary Sims to the Comnvissioner ry. the General Land Office, 
August 9, 1895, | (ELM. RB.) 


. This case involves the SW. 4 of See. 11, 7, AT N, R. 38 Ww. Mar. 
quette land district, Michigan. 

The record shows that on May 1, 1889, Donald Moma and J Bia 0. | 
_McAJIpine made application to enter tadee the homestead law the above | 
described tract, and at the same time Robert Cotter made like appli- 
cation for the S, 4 of the SW. 4 and N H. 4 of the SW. 4, same Secu: | 
township and range. __ | 
_ These applications being Siaultancoudl in fines a neaag was order sa 
to pass upon the priorities of settlement, for though those settlements 
- were made at a time when the land was reserved, and consequently 
could give the settler no rights as against the federal gover nment, the — 
. first settler would have superior equities over the others. | 

April 9,.1890, the local officers rendered their decision finding that | 
Cotter was the prior settler and recommending that he be allowed to. 
enter the land applied for by him, and that. the remainder of the land — 
in controversy be awarded to McInnes, February 12, 1892, your office. 


- decision was rendered affirming the finding of the ipoal office,and upon : 


further appeal, December 19, following (15 L. D., 583), the Pepe 
affirmed the judgment being. 
July 7, 1893,.motions for review and coneuane having been filed by 


McAlpine and McInnes, the Department ordered a rehearing inthe | 


case. | 
The new evidence having been introduced on March 2, 1894, the 
local officers rendered their decision recommending that the ff act 
involved be awarded McAlpine, and on September 26, 1894, your office 
. decision affirmed the recommendation. 

_ The various parties to this cause allege seteemiant in the fall ot 1887, | 
but it is not deemed necessary to pass upon the sufficiency of the Aroot 3 
of either settlement or residence of the claimant, in view of what the _ 
evidence shows to have been the facts at the time of the second hearing 
in 1893, At that time it appears that McA pine was residing on the 
“land and had been ever since the commencement of his residence In. 
the spring of 1889; that he had a house and some two acres of land 
cleared and pale racea McInnes moved away from the land with his — 
family i in the fall of 1889, they having gone upon the land to live in the | 
Spring of the same year. During» the summer of 1891 his. house was 
_ burned and has not: since, been rebuilt, and his family has not Aived 
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: ‘upon the gud since leaving it in 1889, nor has the cinimaek himself. : me 


done anything more than to occasionally visit the land. Hefrankly 


states that he was waiting to ascertain whether the land would belong | 
_ to him or some one else. 


Robert Cotter, on August 18,1894, relinquished all. claim to the land 7 | 


in contest, and on the same. any mais application for repayment of the | 
purchase money paid by him. Though these papers were in the record — 
_ at the time of your office decision, no notice was taken of them. Coun- | 
sel for McAlpine admit that Cotter appealed from your decision,. but 


the record shows that such is not the case. 
It is maintained by counsel for McInnes that your office decision was 


in error in considering this case covered by that of Hall et ab. %. Stone | 


| (16 L.D. , 199), where it was held, inter alia (syllabus): 


A homesteader who claims priority of right by virtue of an alleged settlement 
-. must comply with the settlement laws, and can not defer the establishment and main- 
_. tenance of residence until the allowance of his application to enter. a, ¥ 


> Tt is maintained that as no entry had been allowed, McInnes was ; not 


- compelled to keep up residence on.the land pending such allowance, _ 


This position is not well taken. He must stand either on his applica- 


tion to enter, or upon his settlement. He can gain no superior rights 


by his application, inasmuch as it was made simultaneously with those 


of Cotter and McAlpine, and the only ground upon which hecan stand - 
being that of prior settlement, it became incumbent upon him, in. 


order to present such a case aS would lead to the allowance of ‘his > 


entry, to show not only prior settlement, as settlement in itself confers 


no rights to any one, but continuous residence. This he has failed to 


do. It is true that he left the land for a good and satisfactory reason— 


the illness of his daughter and the necessity of medical attendance—_ | 
. but she was well and had been for two years preceding the second hear- 


ing, and his continued absence from the land was without valid reason. _ 


Oe. ¥or the reasons given the decision appealed from is afin med and the 
ot 2 oe of McAlpine will be allowed. 7 


. a : , 


OKLAHOMA TOWN LOT—CITIZENSHIP—OCCUPANCY. 


KELSO v, JALONICK. 


In the matter of citizenship, as an element of qualification to own and settle upon | 


a town lot in Oklahoma, any citizen of the United States is so qualified, 


The occupancy of a town lot may be maintained through. the al ae and actaal, a 


occupancy of a tenant. 


' Acting Secretary Sims to the Commissioner of the General Land Office, | 
» | August 9, 1895. | (C. J. W.) 


Rot June. a 1892, Isaac Jalonick filed his application before townsite. 


board No. 4, {i a deed to lot No. 6, block 81, town of El Reno. 
On J une 2, 1892, Ji ames FE. Kéléo. filed his application for a deed to 
sald lot. 
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‘The board fixed upon October 19, 1892, for hearing the contest, and © 
- on that day the case was continued by consent to October 25, 1892, at 


. which time it was again continued to November 22, 1892, when the 


parties and witnesses appeared and submitted their testimony, and’on 
December 3, 1892, said board decided said contest in favor of Jalonick. | 

On December 12, a Kelso appealed, from said. decision to your 
~ office. | | ; 
— On February 13, 1895, your office passed upon said Case, affirming | 
the decision of ihe bead a 

On April 16,1895, Kelso appealed from your office decision and I 
have the same now before me. .Of the grounds of error set forth in said © 
appeal, the following only need be considered: — 

Ist. That it was error to hold that an occupant of a town lot eee not be a citizen 
of the Territory. : 
; 2nd. In Holding. that Kelso was J alonick’s tenant as et the lot or that he was hold- - 

ing anything but the building as tenant. . 

ard. In holding in effect that the rule that the tenant cannot sia pttte his landlord’s 
title, could neutralize the operation of the decision of the Department canons 
_ Foreman’s entry, from whom it is alleged J alonick derived title. | 

The other errors specified are mere elaborations of these propositions. 

Lhe errors complained of will be considered in the order stated, but 
| before doing so, a summary of the evidence on which your office dedi. 

sion rests will be given. 

It appears from the record that one Longfellow was the first oceu- — 
pant of the lot; that he derived title from Foreman, whose entry has 
since been canceled ; that he made some improvements and in June, 
1889, sold out to Jalonick, who made further improvements upon it, and 
leased to other parties who held under him until the fall of 1891. At 
that time Kelso was occupying the building on lot 7, of the same block 
as a tenant of Jalonick and using the building as a store room. 

Kelso’s business was considerable and he erected.a building at the 
rear of said store, which he used as a warehouse. Jalonick desiring to 
erect a brick building on lot 7, entered into an agreement with Kelso 
_ that he (Jalonick). would move the building from lot 7, onto lot 6, and 
that Kelso could continue business in them. at a stipulated rental to be 
paid monthly in advance. 

_ Jalonick proceeded to remove the store house on ‘lot 7 to lot 6, and 
with, it the warehouse which Kelso had built on lot 7, which he ached 
to the store. On the 20th of January, 1892, the contract as to terms - 


| . of occupancy was reduced to writing and signed by both parties; 


Jalonick leasing to Kelso for the space of twelve months and Kelso 

| covenanting to pay thirty dollars per month, in advance, for the use of — 
_ the lot and building, and to surrender peaceable possession to Jalonick 
at the end of the time. He paid the rent as agreed regularly up to and 


ineluding the month of N ovember, 1892, Jalonick testified that he had — 


a residence both in El Reno and in Wichita, Texas, and was sometimes _ 
| ait the one ae and sometimes at the other. That he voted. in Texas. 
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So far as are is an sicdiont of qualification to own nd settle | 


a town lot in Oklahoma, any citizen of the United States was so qual: — ; 
ified. Since Oklahoma had no recognized government up to the time . ‘ 


it was thrown open to settlement, it could scarcely be otherwise. In 
the case of Hussey v. Smith (99 U. S., 20), it was held that Hussey (a 
citizen of Ohio) was entitled to a deed for. & ‘town. lot i in Salt ase Oy, 
‘Utah. 7 oe 
As to the second gr ound of error ony. a aaeeeen of fact 1s fivolwed: 
Did Kelso lease the building alone, on lot 6, or did he lease. both lot 
and building? The written oe act says “Jot and building” and it 1s 
conclusive of the fact. fe a4 7 
The important question remains: was ; Jalonick an occupant of the 
lot in the meaning of the townsite laws at the time of its entry. Pub- 
lished decisions of the Department seem to contain no- precedent 
directly covering the question. Sec. 2387, Rev. Stat., United. States, 
provides for the entry of townsites by corporate Sniehoribies of. a town, - 
or where towns are not incorporated, by the sudee of the county court, 
and says such entry shall be— 


in trust for the several use and benefit of the er thereof, according to their . 
respective interests; the execution of which trust as to the disposition of such lots 


- in such town and the proceeds of the sale thereof, to be conducted under such regu- - 
lations as may be prescribed by the legislative authority of the State. Or Ferery 


in which the same may be situated. 


In pursuance of said act of Congress, the legislative assembly of | 
Oklahoma, , at its first session in 1890, enacted that— ro 


_ Any such corporate authorities or judge of the probate court, holding the title to’ 
any such lands in trust, as declared in said act of Congress shall, subject to the 
provisions of this act, by a eood and sufficient deed of conveyance, grant and con- 
vey the title to each atl every block, lot, share or parcel of the same to the person, 
“persons, associations or corporations, who shall oceupy or possess or be entitled to- 
the right of possession or occupancy thereof, according to the several rights and 


interests of the respective claimants in and to the same, as they existedinlawor 


equity at the time of the entry of such lands or to the heirs or ' assigue of such . 
claimants, Sec. 6627, Stat., Oklahoma, 1890, 


It isin the light of the act of Congress and of the act of the Okla- 
lahoma legislatur e, supra, that the term occupant is to be defined. It 
is saan that.this act of the legislature contemplates equitable or 
constructive occupancy of a lot in contradistinction to its actual per- 
sonal occupancy. This doctrine is recognized i in the case of Hussey v. 
Smith (99 U.S8., 20), previously referred to. Applying this principle to | 
the case under consideration it would seem to be relieved of doubt. 
Jalonick, according to the evidence, enclosed lot 6. with a fence (no one 
disputing his right), built a house upon it, rented it from time to time, 
and collected the rent, and finally penoved. the first house erected, a 
erected a more commodious one in its stead ; whereupon Kelso leased 


the lot and went into possession of it as J alonick’s tenant, and was SO oe 


| holding it at the date of the townsite entry. 
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| These acts of Jalonick upon the lot, indicate ownership and occu- 

pancy, and show that the lot was subject to his dominion, and these — 
are evidences of right and title distinct from the Foreman deed. Under 
these circumstances Kelso, being in possession of the lot as the tenant _ 
-of Jalonick, his occupancy is the occupancy. of Jalonick, or one his use. 
Your: office decision is approveas: 


OKLAHOMA LANDS_SUPERVISORY AUT ‘ORITY OF THE SECRETARY. 


Brown V SHIELDS. 


The occupancy of land i in Oklahoma, through sietalke. but under ie authority of the 

government, by a white man, having an Indian wife, may be properly protected, 

' under the supervisory power of the Secretary of the Interior, through the allow- 

- ance of a homestead entry on the part of such occupant, notw rithstanding the 
fact that he was occupying the land in question during ve inhibited period, 


Acting g Secretary Sims to. the Commissioner of the Gener al Land Office, 
August 9, 1895. (W. FE. M.) 


On Aon 27, 1889, Peter Shields made homestead oie of the NE. 4 
of section 5, fowaship 12 N., range 6 W., within the land district of 
Kingfisher, Oklahoma, and on November 11, 1890, Mathew L. Brown 
‘filed an affidavit of contest charging, on information and belief, 
that the said Peter Shields did enter and occupy a portion of the lands described 
in and declared open to settlement by the President’s proclamation of March 23, 


1889, between the 2nd day of March, 1889, and noon of. the 22nd day of April, 1889, 
: contrary to the act of Congress approved March 2, 1889. | 


The register and réceiver rendered a decision, upon an aeiwod state- 
ment of facts, recommending the cancellation of the entry, and the case 
has now reached this Department on appeal from the decision of your 
office reversing that of the local office and dismissing the contest. 

The agreed facts are that Shields 7 | —— 
was upon the land in dispute within the. jitnite: of the lands described in the Presi- © 
- dent’s proclamation of March 23, 1889, all of the time between March 2, 1889, and 
ae of April 22, 1889, and that he did not go out of Oklahoma Territory on April 
22, 1889, and Hake any race or run for said lands; the plaintiff expressly agreeing — 
on hits part that the facts in relation to the manner in which said Shields located 
upon said lands are true and correct as stated in the affidavit of Peter Shields 
and the copies of the records of the Indian Bureau and Land Department thereto 
attached. Itis also expressly agreed and understood that the said Peter Shieldsis _ 
a white man, without any admixture of Indian blood, but is married to an Indian 
“woman as set forth in said affidavit. 


The affidavit of Shields, annexed to and made part of the foregoing 
agreement, discloses that he went into the Indian Territory in. 1873, . 
and in 1878 married Josephine Keith, an Arapahoe Indian woman; 
that shortly after her marriage he settled upon the land in dispute and 
‘has lived upon, cultivated and improved the same ever since; that he 
made his settlement under the direction of the United States Indian _ 
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Agent, Miles: that prior to the opening of the. Oklahoma country in 


the spring of 1889, he applied to this Department to know whether he — 


was entitled to remain in that country and retain the land upon which 
he was located; that the letters attached to the affidavit and made 
part thereof were received in answer to his application, and that rely- 
ing.upon those letters, he remained in the. Oklahoma country on the 
22nd of April, 1889, upon the land in dispute, and. afterwards went to. 
the Kingfisher tnd office and made entry of the same and had his 
wife and children allotted their lands at the same time. 

Departmental letter of April 10, 1889, to the Gommaasouen of Indian 
Affairs oe Ind. Div. ¥Oh Ee) P. ae is here apo i fall as 
follows: 


I have considered your letter of the 4th instant on the subj ect of certain persons, 
Indians, half breeds and three white men—Shields, Keith and Hauser—intermarried 


with the Cheyenne and Arapahoe Indians, and their. families, who have heretofore - 


settled upon the Oklahoma lands just east of the eastern boundary of the Cheyenne 
and Arapahoe reservation, where they located, opening farms for the support of © 


_ their families, under advice of their agent, believing that the ae thus settled upon. | 


was within the reservation to which they belonged. 
The records of your office and of this Department for a number of years back 


concerning these persons, clearly show that they settled through mistake and under’ ; 


the advice of a former agent upon the lands in question, where they made valuable 
improvements, and where they have been suffered since to reside, without, how- . 
ever, having any lawful right conferred upon them to said lands. : 

The facts and circumstances surrounding this case do not in any sense warrant. 
the holding that they are violators of the prohibition of section 13 of the Indian 
appropriation act of March 2, 1889, against persons entering and. occupying the 


Oklahoma tract before the line effect of the proclamation of the President declar- = 


ing said lands to be open for settlement. You are authorized, as recommended by — 
you, to instruct the Indian agent for the ‘Cheyenne and Arapahoe Agency, Indian. 
Territory, to give this matter his immediate attention; to ascertain at once, the 
names of the Indians, half breeds and of the three or more white persous who are | 
married to Indians, and. who located under the circumstances reported by you, the 
description of the lands they occupy, and upon which they will be entitled, under 
the laws applicable, to make settlement, clearly stating the legal subdivisions 
thereof, and furnish said information to the proper local land officers at once, 
together with any other data that may be necessary to make said officers to under- 
stand the situation of said persons, that they may be permitted to make title to so. 
much of the land as théy have improved and which they now-occupy as they are 
entitled to take under the laws applicable thereto. . Those of the persons referred 
to who are Indians should apply for entries to the lauds they occupy under the pro- | 
visions of section 4 of the general allotment law of February 8, 1887 a Stat. neeey 
which law provides for settlement by Indians upon public lands. — 
The necessary blanks for this purpose should be sent at once to the agent. 


These instructions were carried into. effect by the Commissioner of 
Indian Affairs, resulting in the homestead entry of Shields, Keith and . 
Hauser upon the. lands settled Dy: them severally, and allotments to | 
their Indian families. | | 

The history of the original locations. is concisely ional nn the 
case of Amy Hauser et al., on review, 20 L. D., 46, as follows: 


Some twenty. years ago, Herman Hauser , B. F. Keith and Peter Shields, citizens of | 
the United States, married Cheyenne and Arapahoe Indian wives. Prior to that 
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time the treaty of 1867 had been made with those tribes, which piouided that hie 
any individual belonging to said tribes of Indians, or legally incorporated with, - 
them, being the head of a family, shall desire to commence farming, he shall have. 


7 the puivilocs to select, in the presence and with the assistance of the agent then in 


charge, a tract of land within said reservation not exceeding three hundred and 


twenty acres in extent, which tract . . . . . shall cease to be held in com-- _ 


mon, but the same ee be occupied and held in the exclusive possession of the 
person selecting it, and of his oe 80 a as he or they may continne to culti-. 
vate it.” : | 

Soon after the marriage of said parties to the Chevette od Arapahoe Indian 
women, each head of a family was placed in possession of 320 acres of land, which. 
was.supposed by the parties and by the United States agent of the Cheyenne and 
Arapahoe reservation to be a part of thatreservation. Upon the tracts so selected 
they located and built homes and otherwise made valuable improvements, Subse-— 
quently it was ascertained that they had been erroneously located on lands outside 
of the Cheyenne and Arapahoe reservation, and the parties continued to reside there . 
and make intprovements. Thus matters stood until just before the Territory of 
Oklahoma was opened to settlement, April 22, 1889, under the President’s proclama- 
tion. The lands so settled and located ae sl are ee the ery OF Oklahoma 
as thus opened. _ : 
The situation of these people, their occupancy of these lands, and the circum- 
stances under which they settled upon these lands, having been brought to the 
attention of. Hon. John W. Noble, Secretary of the Interior, he directed that the 
three white men who married Cheyenne and Arapahoe Indian women should be per- 
mitted to make homestead entries on 160 acres of the lands which they had settled 
upon and improved; and that the Indian women, their wives, should apply for entry 
of the lands they occupied, to the extent of 160 acres each, under the provisions of 
section four of the general allotment law of 1887 (24 Stat., 388), which law es 
for allotments of Indian out of the public lands. 


The decision of your office recites. in substance the facts as here 


given and rests its conclusions on the action taken in the matter by | | 


Secretary Noble, which is held to be binding until reversed. | 

‘The appellant denies that the Secretary of the Interior. intended to 
authorize the entry of Shields, and the other white men similarly situ- 
ated, unless they were qualified entryman under the act of March 2, 
1889, but this contention is fully met and overthrown by the statement 
in fh letter to the Commissioner of Indian Affairs that “the facts and — 
circumstances surrounding this case do not in any sense warrant the 
holding that they are violators of the prohibition of section 13” of said _ 
act. The assignment of error, however, that goes to the marrow of 
the controversy and evokes really serious consideration, contends— 
that the act of March 2, 1889, relative to the Oklahoma lands was operative on all 
alike, and that the act of Congress having made no exception in favor of any one, 
- neither the Commissioner nor the Secretary had the right to make an exception of 
_ this contestee, Peter Shields, and to hold that he and Benjamin Keith had rights 
superior to other white male citizens of the United States, oud could rise above the 
equal action of the law. 

The suggestion of. the contestant, in arguendo, is not without foree, 
and “to hold that a ‘squaw man’ obtained by his Marriage to any 
Indian woman other or greater -rights to non-reservation land than 
plain unvarnished citizens who had been unfortunate enough to secure — 
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| white women aS wives would be a. kevel fieory of the law under the 
constitution.” It is to be observed, however, that the decision com- 


_ plained of announces no such “theory of the law” as applicable to all _ 


“squaw men” and “ unvarnished citizens,” but only deals with a par- — 
. ticular case in which apparent and unquestionable equities are given. 

effect. The squaw men were allowed to make homestead entries in 
‘appar ent violation of law, not alone because they were such, but for 
the reason that the government, through its agent acting in pursuance | 
of the laws of the United States and of a treaty to which they were a 
party, had placed them in a situation that rendered supervisory and 
extraordinary action necessary in order to protect equities which grew 
logically and legitimately out of that situation. While it is accepted 
as true that the Secretary of the Interior may not wholly ignore a 
- mandatory provision of a law given him to execute, it is not conceived 
that he is without the authority to mitig ate its rigor in a special case; 
thus, in the case of Poisal v. Fitzgerald, ou ae 15 Li 4 584, it is. 
held that— | -_ 


the occupancy of land in Okianome by an Indian, located under the aathoney of 
the government, is not affected by the provisions of the act of March 2, 1889, pro- _ 


-  hibiting the acquisition of settlement rights in said Territory prior to the opening | 


thereof in accordance with said act (syllabus) 5 


And so, in the case of Niels Esperson, 14 L, D., 235, which was a@ con- 
| troversy between a homestead applicant and ee Indian allottee, its is. 
said: 7 | 4 


It is conceded that asa a peuceal rule lands within the Dec in Oklahoma . ~ 
cannot be allotted under section 4 of the general allotment act (see 13 L. D., 310), 


but under the peculiar circumstances, as ascertained by the Office of Indian Affairs, — 


showing that said Hauser entered upon a tract just across the line east of the Chey- 
enne and Arapahoe Indian - reservation, and improved the same, the Department 
allowed said allotment to be made, which served to except. the land from settlement 

and entry by any other person. 


_ The cases cited are seaaiee i Ecinciale to the one now - under con- 
sideration, and, in my opinion, should control its decision. 
The decision of your office i 18, therefore, affirmed. 


ABANDONED TOWNSITE—HOMESTEAD ENTRY. 
J OHN M. RANKIN ED AL, 


The right of townsite settlers to make homestead enitrias of the fespeouive subdivi- 
sious on which they are residing and have improvements attaches simultaneously 
on the abandonment of the towusite, where it appears that the settlements in . 
GOD were made at the same time and for the same purpose. : 


Acting g pea Sims: to the. Commissioner of the General Land Office, 


August 10, 1895. oe (EK. E. W.) : 7 


> ShagmaranT, —This pone is for homestead entry of the SW. 4 NE. 
4, SE. £ NW. 4, NE. 4 SW. 4, and NW. 4 SE. 4, See. 33, T. 11 N., R.7 
W., known as Union City Townsite, in ‘Oklahoma. John M. Rankin ~ 
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and Gest ge W. Dixon awe shen applied to otiter the entire tract, and - 
__ Klaus Peben is an applicant for the SW. 4+ NE. 4. 7 
Immediately after the opening of the Gictahoma ne on the 22d 


of April, 1889, several hundred people, including each of these appli- 


cants, settled upon this land as a townsite, founded a town, and named — 


it Union. City. A post office was established, some sort of municipal. ~ 


' government organized, and at one time the population numbered 550. 
On the 22d of June, 1889, one N. M. Bacon and others made applica- 
tion, on behalf of these settler S, to enter the land as a townsite. 
Before this application was acted upon a railroad was projected 
through the country, passing a mile from the town, and the inhabitants 
began to move to a new site on the railroad, and to other places. 
Seeing that the land was being abandoned as a townsite, the applicant 
George W. Dixon, applied on the 13th of November, 1890; to enter the 
entire tract as.a homestead. This application was rejected by the © 


e register and receiver because it conflicted with the application for the 
_ townsite entry. 


By the 30th of March, 1891, the iad ‘ad been abandoned by all the 
townsite settlers, except these three applicants, and on the 9th of 
- October following Rankin made his application to enter the entire 

tract as a homestead. This application was suspended for a time, — 
pending appeal on Dixon’s application above mentioned. On the 27th 
of January, 1892, the Commissioner of the General Land Office ordered. 


a hearing to determine the respective rights of the occupants, all of — 7 


them, including Peben, being made parties. The hearing was had on 
the 26th of. November, 1892, and the decision rendered June 19, 1894. 
In this decision the register and receiver found for Rankin, holding 
that he was the first legal applicant; but suggested that in one view of 


’ -the case it might be proper to allow the applicants to enter the separate : ; ee 
| subdivisions which they have improved and. reside upon, respectively. 


From this decision Dixon and Peben appealed to the Commissioner of 
the General Land Office, who, on the 14th of February, 1895, reversed . 
the judgment of the register and receiver, rejected Rankin’s applica- 
tion, also Bacon’s application for townsite entry, and directed. the 
local officers, upon proper application within thirty days, to allow 
Peben to one the SW. + NE. 4; Rankin the SH. 4 NW. 4;.and Dixon 
“the NE. 4 SW. 4.and NW. 1 SE. 4. From this decision Dixon has. 

aidealea: to the Department. | 

These applicants all went on this land in 1889 as townsite sctlens, 
and it was not until abandonment of the place by the rest of the popu- 
lation became evident that they set up their paver? claims of home- — 
: stead settlement. 


They reside upon and have fiprseed” separate subdigisous==Peben “= 


the Sw.4 NE. oF Rankin the SE. 4 NW. 4; and Dixon the NE. 4 SW. 4 
and NW. “t SE. 4. The value of Peben’s improvements is about $500: 
-Rankin’s about the same, and Dixon’s about $1,500. a 
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OPINIon.—The rights of: these applicants to enter the subdivisions 7 
upon. which they reside and have impr ovements, respective, attached 
simultaneously upon the abandonment of the land as a townsite, or the 


rejection of Bacon’s application to enter it as such, and are equal. — 


‘Their settlements were made upon their respective subdivisions practi-_ 
cally at the same time, under the same circumstances, and with exactly 
the same intentions; and the rights of one, thus acquired, are not para- 
mount to those of either of the others. If the appellant’s residence 
and improvement entitle him to enter his subdivisions, he must con- 
cede that residence and improvement have invested Rankin and Peben 
with the same right as to their respective subdivisions. Contention to 
the contrary is an attack upon the only right by which be may claim 
even his own separate subdivisions. If he may enter theirs, why may 
not, they, or any other person, enter his? As we have already said. 
their rights are equal, and it would be unjust to allow either of them 

to enter the claim of either of the others. — , | 

In finding that Rankin was the first legal applicant, the register and 
receiver seem to have been of the impression that Bacon’s application 
- for townsite entry had been rejected or abandoned, and that the land. 


was not then segregated, as it was when Dixon applied, But such : 


was not the case. The land was still segregated by Bacon’ S applica-_ 
tion, and therefore Rankin’s application was properly rejected by the. 


Commissioner, as Dixon’s had been, and it-gave ae no advantage , 


over either Dixon or Peben. 


The decision. of the Commissioner of the General Land Office ‘is | 7 


= affirmed. 


HOMESTEAD ENTRY—COMMUTATION-RESIDENCE AND CULTIVATION. 7 
DANIEL HARRINGTON. | 


In computing the period of compliance with law shown bg a Homosteader, who 
submits commutation proof, credit can not be allowed for residence and cultiva- 
tion when the land was not open to settlement. | 


Acting Seer etary y ine to the Commissioner of the abe Tain. Office, 
August 9, 18055. (J. LL, McC.) 


I haye considered the case of Daniel. Harrington, involving his 
homestead entry for the NE. 4 of See. 31, I. 43, N,, ‘B. 7 W., Ashland 
land district, Wisconsin. a 
He made eid entry on February 2. 1892, aa Baad common: 
proof on July 21, 1892, upon a stewie of four teen months’ residence 
and cultivation after: the date of settlement alleged by him. The local | 
officers accepted the proof; but your office suspended the same, and 


directed the local officers to call upon the entryman for supplemental 


| : proof showing fourteen months’ residence and cultivation de ee 7 
_ to entry y—also to furnish the usual non- alienation affidavit. | 
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The entryman peptic’ that he erie not furnish such non- -alienation 
"affidavit, for the reason that “on or about the forepart.of November, 
1892,” he £*contracted to sell the said land and executed a deed of con- | 


veyance to one Rosa Young.” However, he states, upon receiving — 


notice that he would be required to furnish supplemental proof, he - 
“resumed or continued the occupation of the land, and planted. and 
cultivated a crop in 1893,” 
Thereupon, your office, by decision of as 19); 1893, held the 
entry for cancellation. 
He appeals, substantially upon the ground: état 


it was error to require him to make supplemental proof after the expiration of four- 


teen months from the date of his entry, when he had maintained a residence onthe . 


_ land for nearly two years prior to his inaking his commuted cash entry; 
And that, inasmuch as he had— . 


- made such commuted cash entry under the advices of the local officers, and with their 

information that he had a right to commute at that time, he thereby acquired title 

totheland . . . . . itbeingamaxim of law that an entryman shall not suffer. 

- injury or loss because of the mistake of au officer char ged with the administration 
of the law. 


The fallacy in the preceding statement lies in the ise ib ‘nae ihe a 


had maintained a residence'on the land for nearly two years pr ior to eo 


his making his:commuted cash entry.” 
The land is situated within the limits: of the indemnity Hiidnaaal - 
made for the benefit of the Chicago, St. Paul, Minneapolis and Omaha | 
Railroad Company, under the act of Congress approved June 3, 1856 
(11 Stat., 20), and May 5, 1864 (13 Stat., 66). On the 11th day of Feb- — 
ruary, 1890 (see.10 L. D., 157), Secretary ‘Noble closed the adjustment of 
the grant, and revoked all withdrawals for indemnity purposes pre- 
viously made. The land was afterward opened to entry; the full par- 


| ticulars of the action and orders relative thereto may be found fally Set. 


forth in the departmental decision in the case of Newell v. Hussey 
7 (16 L. D., 302).. It is sufficient to say here that, by direction of the 
Secretary: your office informed the local officers . Ashland, and, so far 


as practicable by newspaper and other advertisement, the poner pub- 


lic, that ‘‘no right would be recognized. by reason of séttlement prior 
to the date of the opening of said lands.” It was held by the Depart- 
ment, in its decision in the case of Newell v. Hussey (supra), that “both 
of the parties being occupants of the tract before and at the time it | 
_ was opened for settlement and entry,” they could acquire no right by 


such settlement, “made i iu direct violation of the orders, directions and bn 


instructions of this Department. o . 

7 Harrington, the entryman in the case at bar, offered commutation 
proof on July a1, 1892. The land not having ee subject to settle- 
ment: until November 2, 1891, he could not. possibly show more than 
eight months and nineteen days’ legal residence upon and cultivation © 
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- of the tr act Wander no ee ah of the law can this be considered : 


therefor re aff red, 


a compliance therewith. 3 2 
The decision of your office holding the entry for cancellation is. 


CLASSIFI CATI On OF LAW D S—PRO TEST—U EARING. 
-INgTRU OIONS. 


Adis Commissioner Best to the re gister and receiver, Missoula, ion tana; 
Aug gust 10, 1895. 7 
Tam 10 n receipt of your letter of J aly 29, 1895, which I ines 


In your circular of instructions April 13, 1895, in the matter of Classification of 
Mineral Lands, Subdivision 4 of paragraph VII, you direct that orders for hearing. 


- shall issue to the proreeeent anid be ny him. served upon al] parties in interest i in ane. | 


usual manner. | | 
The Northern Pacific Railroad Co. has signified its tedtion to file a protest against | 


- the acceptance of the June report. made by the mineral land commissiow for this 


district. Said company has further signified its intention of serving notice when 


_ issued upon the officers of this office as representatives of the United States. Ihave 


advised said company that such would not be a legal service, but that notice might : 
be served upon the U.S. District Attorney, for fa district. I should be pleased to 
receive any instruction on the subject which you may see fit to communicate. 


Paragraph VIL, subdivision 4, circular of ae 13 , 1895 (20 L. D., 350), : 
is as follows: 


4, The orders for the hearin os provided for by said act shall ue the protestant, 
upon his appucanen, and be by him served upon all papues in interest in the vas 


manner. 


The classification of ads, under the act may be based upou personal | 


examination of the land by the board of. commissioners, upon the testi- : | 
mony, formal. or informal, of parties claiming to be familiar with the. 


facts, or upon both personal examination and testimony. 7 
Two classes of cases may arise under the act. of February 26, 1895 7 
(28 Stat., 683), on which hearings may be necessary. 7 | 
1. When land has been classified as non-mineral. and protests are 
filed alleging the same to be in fact mineral in character. 
In a case of this kind the order for a hearing must be served be the 
mineral protestant upou the proper one of the Northern 


Pacific Railroad Company. 


2, When the land has been ‘clsseiied as nineral and protests 4 are 
filed alleging the same to be in fact non- mineral. | es 

In 4I] cases where the land has been Maceaed. as mineral and pro- 
tests alleging it to be non- mineral are filed, service of notice by publi- 
cation, at the expense of the protestant, as in ordiuary hearings, must 


be had with personal service, when possible, upon all parties who are 
noted in exhibit B of the commissioners’ report as having furnished — 


evidence relative to the character of said land. 
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In these cases, however, you will not fix a. date. for the hearings 
~ until report has been made of the protests filed as contemplated by 


| paragraph IX (a) of the circular of April 13, 1895, upon receipt of which ee | 


the Secretary of the Interior will. desionate an officer to be present at 
said hearings, in accordance with the proviso to section 5 of the act, . 
whose duty it shall be to secure testimony which shall show the true 
character of the land involved. | | 
The circular of ee i] 13, 1895, is modified accor dingly. 
Approved: | 
Wm. H. Sims, 
- Acting Secretary. - 


| ‘RAILROAD GRANT—LISTED TRACT—CERTIORARL. 
SWANSON v, GALBRAITH. 


The “listing” of a tract wibhih the: primary limits of a railroad grant Aeufate no 
right upon the company, if, for any reason, said tract is excepted from the grant. — 
An applieaion to enter a tract so “listed,” and rejected for that reason, and pending 


on appeal, will attach at once, as.of hie note of the application, on the cancella- : 


tion of the list as to said tract. : 
— An application for certiorari will be denied, where it appears that the Commissioner's 
| decision, if before the Secretary on appeal, would be affirmed. 


Acting Seer etary Sims to the Commissioner of the General Land Office, * 
AUG gust 20,1895. 7 (J. L. Me. oo ; 


Oliver Swanson has applied for an order dir sind your office to cer- 
tify to the Department the record in the case of said Swanson v. James 
E. Galbraith, involving the E. 4 of the NW. 4 and the W. 4 of the NE. 
4 of Sec. 19, T. 22 N., BR. 11 E., O'Neill land district, Nebraska. 

The tract described is within the granted limita of the Sioux City 


and Pacific Railroad; and the line of road opposite the land was defi- . ~ : . 


nitely located January 4, 1868. 
_ Theland was embraced in the homestead entry of one J Siiagot Hman- 


- uel, made on May 23, 1867, and canceled on May 13, 1875. 


th March, 1883, the irons company filed a list of lands, ageregat- :% 
ing 2,232 acres, wen had been “selected” by the agent of the company, 
This list the local officers at Neligh forwarded by letter of March 30, 
1883. Your office, by letter of May 19, 1884, returned it to the local 
officers, with instructions “to admit or reject . 4 . « a8 you find 
- the lands subject to selection or not.” In pursuance of said instruc- 
tions the local officers, on May 23, 1884, rejected the company’s applica- 


tion to list the tract in controversy (inter alia); because of the homestead 


entry of Emanuel (supra), existing .at the definite location of the road. 


_ The company appealed to your office, which, on Juue 30, 1885, affirmed ? 7 a 
. the action of the local officers. It thereupon appealed to the Depart- 


ment, which, on February 17, 1892, affirmed the decision of oe office | 
(see if and. RB. copybook No. 236, page 122). 
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On Soviet bas 3, 1889, J ames ‘Hi. Galbraith applied to make rome 


* stead entry of the tr act in controversy. The local officers rejected his: ys 


application, on account of (supposed) conflict with the grant to the— 
railroad company. Galbraith appealed to your office, where the matter 


remained in abeyance for several years, awaiting final action by your | 


office and the Department upon the company’s list embracing the tract. 
On September 6, 1894, your office took.action on Galbraith’s appeal, | 


reversed the decision of the local officers, and directed that his appli- 


cation to enter be allowed. | 

Prior to the last named date, however,—to wit, on May 14, , 1892,— 
Oliver Swanson applied to make homestead entry of the tract. Four 
days later the local officers rejected said app licavlon because of the 
prior ancl still pending application of Galbraith. 
- Swanson appealed to your office, which, on - September 6 1894, 
affirmed their decision. He filed an appeal to the Department, which 
appeal your office, on November 20, 1894, returned, on the ground that 


it had not been filed in time, 


_ Swanson has filed an application for certiorari dues that his 


appeal was filed in time; furthermore, that your office erred (1) in 7 


allowing Galbraith’s ‘entry while a contest between the government — 
and the railroad company was pending, and (2) in overlooking the — 


: charge made by him that Galbraith’s entry was made j in bad faith, eS ea 
+. for speculative purposes. Bee 
The appeal from your office to this meperunent contains this para- ae 


eraph: 


7 In case the holding of this Department be against this Srolioaive on “each of the | 


points above, then this applicant asks that he may be permitted to make proof that ~ 
said Galbraith did not apply in good faith, but for Dee aee as elberd In his a 
(Swanson’s) affidavit filed with his application. a , 


Whatever affidavit may have accompanied the appeal, no affidavit of — 
the character above mentioned accompanies the application for certio- 
rari; and of course no hearing on charge of fraud can be ordered where | 
no siowin g whatever is made in support of the char Be. 

The application for cer tiorari states— — ne | 

The application of Galbraith was made for land which, was segregated by an 
existing prima facie valid selection. aa: 7 

Upon this hypothesis. counsel for evict builds ee entine argu- 
ment. But he confounds the “selection” of lands within indemnity 
limits, by which a railroad: company may acquire a right, to the same, 
with the “listing” of lands within the granted limits, by which it can 
acquire no right whatever | ‘in case the lands were for any reason 
excepted from the grant. He quotes. from the case of Maggie Laird 


7 (13 Li. D., 502), and cites numerous other cases in support of the doc- - . 


trine that “no rights are acquired by an application to enter land seg- 
regated by an existing entry;” a doctrine which has no bearing upon 


_ the case at bar, inasmuch as the land here in controversy was not segre- 
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gated; the ‘railroad company never had any right therein, it having: 
been segregated at the date of definite location by Emanuel’s entry— |. 

which had been canceled. (May 13, 1875), prior to Galbraith’s applica- 

- tion, leaving the land wnappropriated, vacant, and subject to entry at 
the date of said application (September 3,-1889), . 

| Counsel contends further—“ Galbraith eifered: no contest, and did 
- not even file an affidavit alleging ground for cancellation of the appli- 

cation” (of the railroad company for the land). | | | 
That the selection was ultimately rejected was due to no effort of his—not even 
to any information given by him. . . . He does not claim any Dee 

- right, based on contest, and presents no merits whatever. | | 
 Itis true that Galbraith offered no contest, because there was Hoth: 
ing to contest; he alleged no ground for cancellation, for there was 
nothing to cancel; there was simply an erroneous listing by the rail- 
road company of certain tracts that never had been granted—which 


list, so far as it was Onrenene was disallowed, wholly ene of 


: Galbraith. 
Galbraith applied. m outer the tract at a time when it was lewd 


subject to entry. His application was properly rejected, however, _ 


because the. land was embraced in a pending list;. but as said listing » 
Was erroneous and improper, upon its cancellation his right at once 
attached as of the date of his application. | 
From this it will be seen that, if Swanson’s appeal ean your office 
decision (of September 6, 1894, eas had been granted, the Depart- 
- ment would have affirmed it. Therefore, if the present application 
_ for certiorari were allowed, it would avail Swanson nothing; hence, it 
Should not be granted (Howden et al. V. Woodward ee) 19 L 
Dz, 331). | | 
In view of the conclusions ter ein roaeired: the aueetion as to whether 
the appeal from your office. decision 1 was filed in time need not be dis- 
cussed. | | 
The application is denied. 
SIOUX HALF BREED SCRIP—CONTEST—LOCATION. 
_ STRONG v. PETTIJOHN Er AL. 
A contest against ¢ a location of Sioux half breed scrip, on ‘cunsurveyed land, will not 
be dismissed on the ground that prior to the survey of the land, and adjustment: 


of the location, such a contest is premature,. where a hearing has been had, and 
the evidence submitted clearly shows the invalidity of the location. 


“A location of said scrip, made without improvements of the land, by, or ou behalf of _ 


the half breed, and in the interest of parties to whom the scrip had been assi gned 
by double power of attorney is invalid, and: must be canceled. 


Acting Secretary Sims to the Commissioner of the General Land Office, | 


August 20, 1895, _ (a ete 220 a 


‘This controversy awolyee certain unsurv eyed public. lands which, 
when surveyed, it is alleged, will be. the N Ww. 4 of the oe 4 of See. 
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29 and the N. dee thie SE. 4 err the Sw. 4 4 of the. SE, i i of said See. ae 


30, Twp. 62 N., BR. 10 W., in ee Duluth, Menicsole land: district. 


Your office, by letter y H” of February 10, 1894,, transmitted to this 
. Department the joint appeal of Buck, Betts and Little, and the sepa- 


rate appeals of Pettijohn and W. H. Adams from: your office decision 


~ of November 24, 1893, holding for cancellation the Sioux half breed. 


scrip location of Pettijohn on the tracts above described, made June 3, 
1887. The heari ing in this case was had by order of your office of Octo- 
ber 21, 1891, on the coutest altidavit by Stre ong. | : 
After the decision of the local officers, and appeal es on Petti- 
- john, under the plea that he had been misled by the contestant’s. 
attorneys, filed an application to have the case re- -opened, and to be 
permitted to intervene and to submit testimony as to his rights i in the - 
premises; also the: application | of W. H. Adams was. filed asking that 
- the case be re- -opened, and that he be per mitted to intervene and intro- | 
— duce testimony as to his rights inthe premises as the grantee of the 
tracts in controversy, by conveyance from Pettijohn. Both of said 
motions were overruled, for want of jurisdiction, by the local officers. 


Your office decision held, in effect, that neither of ca inonlOns had any a : 


; merit, and they have appealed, é 
| The appeal of Buck, Betts and Little, without. setting forth ser tatim 


~~ their assignments of error, presents, in substance the following: 


‘That the contest of Strong against said scrip location is at this time 


— a premature, because the lands involved are unsurveyed; that the | 
Department has no jurisdiction to entertain a contest against a location — 


of said scrip on unsurveyed lands until said lands are surveyed, the 
plat thereof filed in the local office, and said location adjusted ther eto. 
_ On the day of the hearing before the local officers, Buck, Betts, and 
Little, claiming said lands as the remote gr antees of Pettij ohn: apneate i 


_ specially, by attorney, and moved to dismiss the contest, on the same : 
grounds, substantially, as those stated in the appeal, andl: when the 


- evidence of the contestant was all in, they 1 rested, without presenting | 
any testimony. | 

. The: act. of. Mi uly 17, 1854 0 Stat. 304), under which this serip was 
issued, authorizes, in terms, its location on unsurveyed lands, on which 
the seripee has first made improvements. ae 7 

Rule 1, Rules of Practive, provides— — | | | | 

Contest: may be initiated by an adverse party Or atten person ed a party to 


_. any entry, filing, or other claim under. laws of Congress relating to the public lands, 
for any sufficient cause affecting the legality or validity of the claim. 


This is certainly ca claim under a law of Congress relating to the 


ae ; > public lands.”. 


It has been the policy of this nena: tment to hold where the Saeation | 
was presented before hearing, that a contest against a pre-emption filing 
or other evidence of inchoate interest in the public land, was premature 
prior to final proof or final entry. But where a hearing has been had, 
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as in this case, and the evidence adduced clearly shows the invalidity of | 
the filing or location, the Department has considered the same, and 
‘canceled the filing application or location in question, apparently on the. 


theory that a multiplicity of suits should be avoided, rather than encour- - - | 


aged, by dismissing. the contest for prematureness, and thus deferring 
the same controversy until after final proof and entry, ) 

The evidence in this case‘shows that prior to the location of said scrip 7 
-on the land in question there had never been any improvements made 
"thereon by the seripee, nor by any one authorized by him, nor with his 
_ knowledge and consent; that said location was not made in the scripee’s 

interest, as required by the statutes and the regulations of this Depart- 
ment, but that it was made in their own interest, by parties to whom he 
_ had, in fact, assigned said scrip, by a double power of attorney, one to - 
locate and one to sell, and should be canceled. een et ee v. Merrill 
eé al, (12 L. D., 138). 

Your office iccusiOn is affirmed. 


HOMESTEAD ENT RY—RESIDEN CE-MARRIED aia 
Munson Ve “Guanine. 


The fact that a fbiteatonder s wife does niet reside with him on ace land covered by 
his entry, but lives apart from him, and at their former place of residence, does 
not prevent him from eee DE and maintaining the requisite residence under 

bis homestead claim. 


“Ain g Secretar y Sims to. a Gimineaonen of the General Land Office, ; 
| August 20, 1895. a (CC. WP.) 
- This is a motion for review by D. Munson in the above entitled case 
of the decision of the Department of April 18, 1895, which reversed 
the decision of your office of December 16, 1893, and isminsed his con- | 
test against the homestead entry, No. 3558, of Michael P. Cushing, of — 
_ the NE. 4 of section 18, . 18 ae ee 10 Ww. Oklahoma Jand district, | 
"Oklahoma. | : 
In this motion. for review it is seen as error that the decision— _ 


- (1) fails to. take into consideration the facts shown by the record, that, the defendant 
is and was a married man and has wholly failed to bring his family upon the nae or 
| to make an effort so to do;. ie | 


(2). That the decision | 


_ is contr, ary to Jaw in this, that it finds and holds that a married. man can maintain 
and establish residence elsewhere than at. the home and abode of his family, and 
that. he can comply with the homestead law by going upon the homestead and stay- 
ing there a very few nights in person, while his family are at all times residing -at 
his former home, and by personally being absent from the land twenty-nine-thirtieths 
of the time from ‘the date of entry to date of hearing; and never returning thereto 
thereafter , and his: family at all times residing at the old home. ne 


_1438—voL 21——_8 
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Tn the decision of the Department no reference is made to the fact : 3 > 


that the‘ entryman is a married man, for the reason that the defend- 
ant’s appeal from the judgment of your office turned - upon the question. 
of his personal residence upon the land, upon which your office had 
_ placed its decision reversing the jndgment of the local officers dismiss: 
ing the contest. - | 
The evidence showed that the. defendant inal been separated from 
his wife and family for about five years. It is true that a husband and. 
wife, while they live together as such, can have but one and the same 
residence. (Thomas E. Henderson, 10 L. D., 266), But the home of 
. the wife is presumptively with her husband. (Bullard v, Sullivan, 
11 L. D., 22).- And the fact that the wife continues to reside at the 
former residence, apart from her husband; does not pr event him from | 
establishing and maintaining a residence at another place. ‘It merely 
raises &@ pr esumption against the bona fides of the change of residence, — 
which may be rebutted by proof (B. F. Heaston, 6 L. D., 577), and was 
. rebutted in this case by the uncontradicted evidence of file entrymanu. — 
For these reasons I am of opinion that this motion does not show 
proper grounds for rev lew, and ib is co 3 : 


HOMESTEAD ENTRY—OKLAHOMA LAND—QUALIFICATION. ; 
BRUCKER v. BUSCHMANN (ON REVIEW). 


In detaninenes whether a homesteader is disqualified by the ow neebi of land, the — ; 
grant of a railroad right of way across the same can not be regarded as dimit- a: 
ishing the acreage held in: fee. by the homesteailer. | , 


~ Acting gy Secretary Sims to ‘the Commissioner of the Cae al Land Office, 
aa August 20, 1895. Es a . (0. J. WwW.) : 


‘J have considered the motion forwarded with your office: letter of 
| renee 7, 1895, for review of departmental decision of June. 13, 1895, 
in the matter of the contest of Daniel Brucker 2. William Paseniaann 
involving NE. 4, Sec. 32, T. 13 N., R. 3 wW., I. M., Oklahoma oe land 
district, Oklahoma Territory, | 

~ Buschmann’s entry was made November 1, 1892, 

February 22, 1893, Brucker filed affidavit of contest lloging, i in sub- 
stance, that Baccumacn was the owner of 160.acres of land at the time 
he made the entry of the land”in dispute, which he fraudulently con- 
veyed, but still owned, and that he was. therefore a aa as o : 
homestead entryman. | | , Oe ge 

The local officers found in favor of the contestant. | ta 

On appeal of Buschmann to your office on February 24, 1894, your | 
office affirmed the finding of the local officers, whereupon Buschmann _ 
appealed from your office decision and on June 18, 1895, said: appeal — 
was considered and passed upon here, affirming your office. decision, 7 
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and it is said last named decision which movant now prays may be 
reviewed. | bet | 
I have carefully considered said motion aa find that it presones 


- one question not specifically passed upon in the decision complained of. | 


It is. urged by counsel for Buschmann. that one ground of his appeal. 
from your office decision was that the tract of land conveyed by Busch- 
mann to Pfeiffer was less than one hundred and sixty acres, by reason | 
- of arailroad right- of-way passing through the quarter section, and that 

_ this insistence did not receive consideration in said departmental deci- : 
— sion, and that if considered, the result of the decision would have 2 been : 

: different. ; "4 | az 
_ ‘I have, therefore, nie considered the Giesnion as to whether e 

not the grant of a right-of-way to a railroad. company through lands, 
~ touchés the fee. I find in the case of Pensacola and Louisville R. R. : 
—Co.,'ex parte (19 L. D. , 386) it, was held— a 
That a statutory grant of a railroad right of way is a orant of an. easement and 


the lands over which the right of way is located may be disposed of by patent to 
others, subject to whatever right the company may have in the same. 4 


- See also Smith v. Townsend (148 U.S. ee) where the same oe | 
is stated. 

T have no ioibe of the correctness of this holding. A review of the 
' decision in question could do the movant no good on this proposition. 
The motion presents 10 other question not fully considered when the 
decision was rendered, and the motion is denied. 


HOMESTEAD ENTRY—COMMUTATION. 
 Howarp G. RoBBINS. 


‘2 A homestead entry made after the amendatory act of March 3, 1891, can not becom: 
muted without a showing of fourteen months’ residence and naliivation after 
me date of said entry. 


Acting g Seoretara ‘y Sims to the hmntiistonte of the General Gand Office, - 


August 20,1895. (J. Le MeO.) 


Howard G. Bobi: has appealed from the decision. of your office, 
- dated February 21, 1893, rejecting the commutation . proof offered by : 
_ him upon his homestead entry for the NE. 4 of the NE. 4 of Sec. ce | 


a ae ‘TT. 37.N., R. 9 E., Wausau land district, Winconata: : 


The eu yinany made: bis original entry on July a1, 1891; and com: 
‘mutation proof and final entry on October a 1891—two months and 
| -twenty- four days later. 

The ground of the rejection of aa Aiea Was, ae it failed to ful fl 
the requirements of section 2301 of the United States Revised Stat: 
utes, as amended’ by section 6 of the act of March 8, 1891, which 
perinits. the commutation of a homestead: entry only after fourteen | 
months from the date of the original entry. 3 . 
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~The appeal of. the. eutryman alleges that he— 


initiated his homestead entry by actual settlement on the 20th day of December: 
— 1890; and under the act of May 14, 1886, all of appellant’s rights as a settler dated. 
beck to the day of settlement; that his original commutation proof showed continuous — 
' residence and cultivation from the 20th of December, 1890, to the day of said commu- 
: tation, a period of more than six months, which period of six months was all that — 
owas required, inasmuch as all his rights, ineluding that of commutation, related back | 


- to date of original settlement. 


Section 2301 of the Revised Statutes, as amended, reads: 


_ Nothing in this chapter shall be so. construed as to prevent any person who sian | 
hereafter avail himself of the benefits of Sec. 2289.from paying the minimum price — 
for the quantity of land so entered at any time after the expiration of fourteen 
calendar months from the date of such entry, and obtaining a patent therefor upon — 
making ‘proof of settlement, and of residence and cultivation, for such period of 
fourteen months. a 


Section: 2289 of the Revised Statutes is the section “providing for: 


: homestead entries. Robbins “availed himself of the benefits of” said. _ 
‘section when he applied, on July 21, 1891, to make homestead entry of 


-. the tract in question. This was not until after the passage of the 


amendatory act of March 3, 1891. In his case, therefore, commutation — 
could be. made only under the act in force when he made his. entry—_ 
which requires settlement, Residenesy and cultivation for’ fourteen 
months after entry. 

I therefore concur in the conclusion of your office that Robbins has 7 
failed to comply with the requirements of the homestead law, and 
affirm your office decision demanding that he furnish supplemental 
proof. showing residence and cultivation for a period of fourteen months 

qubsequently to the date of his original entry. | 





EXTENSION OF TIME FOR PAYMENT—CASES MADE SPECIAL. 
GEORGE W., ROBINSON. 


Under the joint resolution of September 30, 1890, the right to an esteneion of time 
for payment should be accorded, where the sleunant is unable to pay for the 
land on account of any failure of crops for which he is in no wise responsible. 

Cases involving the question of the right to an extension of time for pay mI should 
be made special. | 


Acting Secretary Si ims to the Commissioner of the General Land Office, 
a | : August 20, 1895. : | —(G. C. BR.) 


George W. Robinson filed his declaratory statement for lots 2 and 4, 
and the 8.4 of the NW. 4, Sec. 2, T. 27 N., R.-18 W., Valentine, 
-Nebraska, July 31, 1890, alleging settlement April 23, 1890. He sub- 
mitted final proof August 4, 1893, which appears to be satisfactory as 
to residence, cultivation, ete. September 4, 1893, he made an affidavit, 
duly. corroborated, stating that on December 26, 1890, he was badly 
burned in a very destructive prairie fire; that as a consequence of the ’ 
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’ burn, he lost one eye and almost the sight of the other, so that he was 
‘unable to do any work during the season of 1891, and scarcely any. 
work during the season of 1892, and eganeguently: did not raise any 
crops on the land during those two years; that he lost all he had, except 
what was in his house; that for these reasons he was unable to pay for 
the land,and asked an extension of time in which to make payment, 
under the provisions of the joint resolution of September 30, 1890 
(26 Stat. , 684). 
Your office, by decision dated November 22, 1893, denied the appli- — 
cation, and an appeal brings the case here. | 
~ ‘In his appeal (which is sworn to), he sets forth more fully the dis- 
-astrous consequences of the fire, stating that his stable, out-buildings, 
_ two horses, one mule, two cows, three calves, and about thirty chick- 
- ens—all his property—were burned; that being unable to work, his 
neighbors, during the seasous of 1891 and 1892, put in and dilaeated 
crops on his land, but. ome to the drouth and liail he re alized but | 
- little. : ae 
The facts now presented would certainly: entitle the claimant to the . 
extension applied for. | 
The joint resolution of 1890 authori izes an extension of ite not 
exceeding one year, to make payment for the land, when “any settler | 
_ on the public lands by reason of a failure of crops for which he isin _ 
“no wise responsible is unable to make the payment,” ete. This resolu- — 


tion “is remedial, aud should have a liberal construction. Nathaniel — 


Woodiwiss, 15 L. D., 339; Edward W. Sheldon, 16 L. D., 390. 

Failure of crops for which the applicant, is in no ike responsible, 
when properly shown, forms a Hoes upon which the application should 
be allowed. | : | 

Failure of crops from ‘patina causes, aS dsautti hail, wind siormis, | 
etc., is the usual averment upon which the application is based; but 
the failure need not be from natural causes to justify a. eae con- 


. sideration of the application. Any failure for which the aD PHeARe is’ 


in no wise responsible is sufficient. 

It was shown in the first affidavit, aud duly uote toEated, that. in 
December, 1890, the claimant was badly burned in a destructive prairie 
fire; that as a consequence he was unable to leave his bed until Apr il, 


- 1891; that one of his eyes was entirely put out in the fire and the oie 


eye alist blinded; that as a result he could do no work in 1891, and 
scarcely any in 1892, and therefore raised no crops of any consequence - 
in those years; in addition to the loss of his sight, he alleges that he 
lost in the fire nearly everythin g he had, except what was in the house. 
_ The resolution being remedial in char net ar, and therefore to be liber- 
ally constr ued, and the averments made by claimant showing that.the | 


failure of crops for 1891 and 1892 resulted from a cause for which he was. _ 


in no wise respousible, I think the extension of time asked for should 
: have been granted. . | 3 : 
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The appeal, moreover, shows an aaGr ional reason for granting tig 
application—namely, that owing to the drouth and hail during the sea-— 
‘sons of 1891, and 1892, scarcely anything was raised on the land eultl- | 

vated by bis neighbors. ! 

. The second section of the act of J uly 26, 1894 (25 Stat.. 123), provides: 


| That the time of making final payments on entries under the pre- emption act is 
hereby extended for one year from the date when the same becomes due, in all cases. 
where pre- emption | entrymen are unable to make final payments from causes which 
they can not control, evidence of such inability to be penP sees to the regulations of 
the Secretary of the Interior. ' 


This act shows the growing -ibenalieg of eee to settlers on the 
public domain, who from unavoidable circumstances are uo able to pay. 
for the land upon which settlement has been made. 

Had the applicant been allowed the time asked for in fhe first 
instance, payment would have been due September 4, 1894; he has 
therefore obtained more by his appeal than he asked for i in his applica- 
tion. To avoid this condition cases involving the question of the right. 
.for an extension of time in which to make payeeny will, in the future, 

be made special. | | 

Claimant will be called upon to make pay meut within sixty days 
from date of notice hereof. | 

The aeersion appealed. from 1 is rev ersed. 


REPAYMENT—DOUBLE MINIMUM LAND—ACT OF JUNE 8, 1872. 
: | _ CLINTON GURNEE. | | 

Repayment of alleged double minimum excess on canceled cash entries made under 
the act of June 8, 1872, on the ground that the Secretary of the Interior, in 
fixing the price of the land, erroneously supposed it to be within the limits of 


a railroad grant, can not be allowed, it not conclusively appearing that the. 
Secretary was controlled by the reasou alleged. : . | 


pe J ae etary Sims to the Commissioner of the General Land Office, 
August 29,1895. > (E. W.) 


- Clinton Gurnee, by Horace F. Clark, his attorney, has appealed from | 
: the decision embodied in your office letter of. February 23, 1894, and 
aSsigus error therein upon the follo wing grounds: 


1. Error in holding ‘that at the date of entry of these lands, located with ne 


Lon pee a half-breed scrip, the price was $2.50 per ACTe ; 


. Error in holding that the price paid was pr oper, without regard to the situation - 
se iti lands as to railroad limits; | 
-3. Error-iu not reimbursing the claimant for the excess of $1. 25 paid for the lands, 
which are outside the limits ‘of any. railroad grant; : 
4. Error in denying repayment. | 
Wherefore the said Clinton Gurnee prays that said daeinion of Februar y 23, 18945, 
be reversed, and the Hou. Commissioner be directed to ediusl hia account. pT 


Gurnee applied for repayment of $1.25 per acre on San Francisco, | 
California, cash entries Nos, 6174, 6175, 6996, 6997, and 7282, for 5S. § 
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of D NW. i Sec. 1; W. 4 of Nw. 1, Sec. 12: wW. 4 of SW. 4 1, sec. 12; 
lots 2 and 3, Bec, 13, and N. $ of SE. # Sec. 12, Tp. 318., RB. 12 B., M. 
D. M. The various cash entries wientoned above, were, as the records: 
of your office show, located with Chippewa half-breed scrip, all of 
which were subsequently canceled. Your office letter which denies 
the. ee of claimant, erroneously describes one aor as Sioux 
half-breed. 

It appears that certain scrip issued i In this Department based upon 
the 7th clause of Article 2 of the Treaty of September 30, pai 10U.8. 
Statutes at Large, page 1110. 

It appears further that subsequent to this the supr eme e court of Cal- 
ifornia decided that said scrip issued without authority of law. . 

The lands in controversy are included in those which were located 
with claims arising under the 7th clause of said treaty. a 

On June 8, 1872 (17 Stat., 340), Congress passed an act eenoeaiaa 
the Secretary of the Titenion to permit the purchase with cash or mili- 
tary bounty land warrants of such lands as are included inl the ey 
herein above mentioned. — 

Gurnee is seeking to avail himself of: the provisions éf said fice of | 
June 8, 1872, and his contention is’ that whereas he purchased said 
-Jand at the double minimum price fixed by the Department, he is 


. entitled to repayment upon the ground that the Secretary of the’ 


Interior at the time he fixed the price did so under the misapprehen- _ 
sion that said lands were within the granted limits of the aaa | 


-. and Pacific Railroad Company. 


_ He contends further that it was ascertained in 1886 that: said lands 
"were not within the limits of said railroad grant. | 

In an elaborate and carefully prepared brief, counsel for ‘antene 
sets up certain reasons in support of his contention, that the Secretary 
- of the Interior fixed the double minimum price of: the lands in contro- 
versy under the misapprehension herein above referred to. a * 
Secretary Delano, who passed the order fixing the price. in ay 
_inakes use of the following language: | 

“Said act is in my judgment broad enough to cover these cases and afford the relief 
asked. ..., . Under the witkority vested in me by the said act, and in view of. 
the strong equities attaching to the case under consideration, I would recommend 
that the price of these lands be fixed at $2.50. per acre, that being the highest stand- 
ard of valué affixed by general laws to the public lands. 

There is nothing in.the above quoted words of the Sarciany to: 
support the contention that he erroneously supposed the lands to be 
within the granted limits of. the railroad. i 
_ While the reasons assigned. by counsel for claimant night justify the 
inference that the Secretary was: laboring under a misapprehension, I 
am of the opinion that it should ‘be conclusively shown that he was-in 
error before the Peparinens will be sages in ordering the repayment 
- as-coutended for. . : ee ee 

pou office. decision is therefore aftr med. 
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.  RATLROAD GRAN T_SETTLEMENT ciaiM S—RELIN QUISHMEN Te 


FLoripa ‘Cunmmis AND PENINSULAR Ry.. Co. 


7 Galide sibianed within enti at the dates of the veneral reling nishments exectited 

| ‘by the company should not be listed under the grant, where such entries have. 

- been canceled, in the absence of evidence that, at the dates named in said-relin-— 
qnishments, there were no acthal settlers on the lands entitled to.the Benen of | 
said relingnishments. | 


Acting Secretare y Sims to the Commissioner of the Gener al bana Office, 
(1H) ©  . August 29, 1895. — | | (F. W. ©.) 


Iam in receipt of a letter from C. W. Aoicomb: Esq., attorney for the — 
Florida Central and Peninsular Railway Company, requesting a modi: 
fication of the directions given in departmental letter of November 26, 
1892 (15 L. D., 528), in which it was held that— 


- Lands covered by entries intact at the date of the general relinquishments seccnted 
by the Florida Railway and Navigation Company for the benefit of bona fide settlers, 
should not: be subsequently listed on account of the erant, where such entries have | 
been canceled, in the absence of satisfactory evidence that the GUREY, men were not, 
_ entitled to the benefit of said relinquishments. (Sy llabus. ) 

It is claimed by the company that the mere fact that the records | 
showed: a homestead entry covering a tract at the dates named in the 
general reliuquishments executed by the company did not cause the — 
relinquishment to attach to such tract, but it was necessary that the 
person clahning such entry be shown to be an actual settler epilod 
to equitable relief. 

This is nowise in conflict with the position ion in tine decision ; 
which it is sought to have modified. _ 

If the entries were still of record and the company Was seeking to 
select them, would it, not be incumbent upon it to show that the -entry- 
men were ae included in the terms of the relinquishment? 

It has been repeatedly held that if the conditions necessary to the 
attachment of the relinquishment once existed the subsequent aban-- 
donment of the claim by the settler would. not cause the right of the 
road to again attach to the land. 

The records show the entries intact at the dates named ‘in the 
releases; that they have since been canceled and the lauds selected- 

by the company, but as to whether the lands were in the possession of 
~ actual settlers at the dates named. in the releases, the record is silent... 

The company has perhaps acted upon the record. showing in some. 
instances, and made selections in lieu of tracts embraced in | pending 
entries, which entries were afterwards canceled. me, 

If so, would it accept unquestioned a holding that such cancellation, 

worked an abrogation of the selection? 

It is not proposed to put the company to an unnecessary ene in 
this ey but peroue these lands can be iy listed it must be BOW | 
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that, at tite dates named in the releases, there were no actual settlers 
upon the lands entitled to the benefits of the relinquishments. 

Where tle company desires to make.a showing as to the actual con- 
. dition. of the land at the dates named in the releases, sucli tract being 
covered by an entry of record at those dates, it should publish apiice : 
for a period of. thirty days, naming a date on which such showin g would 
be made, and in the event no one appears to contest, the showing might. . 
be made by affidavit, but when any one appears, he case must be dis- 
posed of in the: nstial manner, HOON ne the rules providing for hear- 

ings in contest cases. | 
_ You wi advise the Conneny: her eof, 


ACT OF JUNE 3, sz 8—PUBLISHED NOTICE OF APPLICATION, 
Edwin BONNELLE. 


The published notice of Paeeniea to purchase a tr net, of land under the act of June — 
_ 3, 1878, is snfficient, where it contains the. statutory req uiveuients, and is made 
on the form issued by the Land Depar tment. 


Acting g Secretary “Sims to ihe Commissioner ‘of the Gener al Land Ofice, 
(J. i H.) ns i=. — August 29, 1895, | | (A.. Ey 


- This is an appeal from your office decision of March 6, 1894, suspend-. 
ni the cash entry of Edwin Bonnell made May 5, 1893, for the NW. 
. 4, See. 9, Tp. 31-N., BR. 10 E., Susanville, California. This entry was 
- Inade in Sere with the nee of June 3, 1878 od Stat. ise 
The suspension was made because— | 
The published notice ‘does not give the name of the officer béfore whom, nor the 
| date when, proof was to be taken; and the names vot the witnesses . ins ats, BLE 

omitted; the non- mineral affidavit is also omitted, | , oe dy = 

An examination of the notice which your office holds to be ‘defective 
shows that the same contained all that the act required, and was a: 
duplicate of the notice posted by the register in the local office. 
- Further, the notice used was the printed form issued by -your office for _ 


cases of this kind, and in a letter of AuguSt 2, 1892, your office — | 


informed the local officers aut. Susanville, that said notice which omitted | 
the names of, witnesses was sufficient. . = 7 

In view of this, and that the applicant has in ‘other respects complied 
with the law, your office decision is reversed, and you will issue pate a 
in accordance with the provisions of the act. | ar 
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PRACTICE -APPEAL INTERLOCUTORY | ORDER-CERTIORARI. 
- JONNSON EL AL. v. BEAUFOR® Er AL. 


An ae of the ieee office directing a rehearing in .a case on which final: action as @ 
‘not been takeu by said office, is interlogutory in character, aud an appeal there- 
from will not lie to the Commissioner; nor will.an appeal be entertained from. 
the Commissioner’ s decision denying the right of appeal from the local office. 
It an appeal is not wrongfully denied, certiorari will not be g granted, unless the. facts 
| set out show that the applicant is entitled to relief under the SupetVInOry 
eu of the Secretary. 


Acting Secretary Sims to the Commissioner of the General Land Office, | 
: | August 29, 1895. 7 (C, W. P.) 


Vincent Johnson and others have filed a petition for an order under | 
Rules 83 and 84 of Rules of Pr actice, directing your office to certify to — 
the Department the papers in the case of Vincent Johnson et al. against | 
Henry Beaufort and the Pontiac Mining Company, concerning th eir pro- | 
test, claiming to be interested in the Iowa, Joplin and Cascadé lode 
claims against mineral entry, No. 306, made June 6, 1890, by Henry — 
Beaufort upon the Snow Storm No. 2, and Rainstorm Ne. 2, lode enn) 7 
Glenwood Springs land district, Colorado. | 
: From the petition it appears that on January 11, 1895, the register | 


-- and receiver at Glenwood Springs ordered a re- foatiae in said case. -_ 


From which order petitioners herein appealed to your office. March 26, | 
1895, your office decided as follows: | | 
It is accordingly held that the case is yet before your office for final action, and. 


that in allowing the order for a re-hearing you acted within your discretion, and ~ 
- gnch order being interlocutory no appeal would lie therefrom. 


On) May. 24, 1895, the petitioners appealed from the decision of your. | 
office. 
On J une 4, 1895, your office decided re 


as an appeal did not lie from the interlocutory action of the local officers, no appeal. 
would lie from said office letter of March 25, 1895, as the case is still before the, — 


local es and the action of this office was not a decision on the merits of the _ 


: case, 


“ 


| and you dismissed the appeal. | 
In my opinion your decision is supported by the authorities. In, 
Piper v. State of Wyoming (15 L. D., 93), it is said | 


Had the application (to open the case) not been made until after they (the oon 4 


. officers) had taken final action in the case, the rule. would have been different, but. 
even then, I think it would have presented a case where you would have had a 


_ right to exercise your discretion by advising a further investigation under the last 
4 clause of Rule 72 of Rules of Practice. 


In Horn v. Burnett (9 L. D., 752), referred to in the « case of Piper 0. 
State. of Wyoming, supra, it : said: : | 


| Regarding your office decision of June 28, 1886, I am of the opinion that the same 
is erroneous, B awnett male his motion to be evowcs to introduce testimony ace ane: 
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. defence at a time when the case was still undecided by the local officers; they had. | 
rendered no decision and their report was not forwarded to the General Land Office; 

_ the case was still before them and it was resting in their discretion, whether to allow 

- more testimony to goin or not. See rule 72 of the Rules of Practice. I do notthink’ | 
_. that in this instance the discretional power of the local officers was abused, . Besides » 
the order granting to Burnett the privilege to put in his testimony was interlocu-- 
tory, it-was not final action or decision within the meaning of Rule 43 of the pues 


- of Practice. = 


There being no doubt of the jurisdiction of the local officers, and that : 


their action was not subject to appeal, the only question for consider a 


tion is whether the local officers were guilty of an abuse of their dis-. 

cretion in-orderin g a re-hearing. | 

~The grounds for the application for a certiorari, as set out in the 
original ‘petition, are: | | 

‘First. In not directing the local officers to tra nsmit the full eedord of the hearing | 
in order to enable him to determine whether or not there had been any abuse in the. 
exercise of their discretionary powers. _ | : 

Second. In not holding that the action of the local officers oranting a eehascae 
in this cause,-was an abuse of their discretionary powers, ani is therefore Teviewa- 
ble on appeal. - 

Third. In dismissing our eal from the decision of the local officers anil denying 
our right of appeal from his decision. 

Fourth. In not dismissing said application and denying the right, of the Pontiae. 
Mining Company to a re- -hearing. , , 


~ The supplementary petition is not verified, and is theretore dismissed: 

If the appeal is not wrongfully denied, ee will not be granted, 
utiless the facts set forth show that the applicant is entitled to relief 
under the supervisory author ity of the Secretary (Nichols v. Carlson, 
15 L. D., 126). 
_ No reason being shown why Hue: supervisory sathoriy of the Secre- 
tary should be exercised in this ae the application for. certiorari 18. 
denied. | : 


| RAILROAD GRANT-SEPTLEMENT CLAIM—PRE- EMPTION FILING, | 


NortHERN PACIFIC R. R Co. v. STEINER. 


The residence upon, and cultivation of a tract at diets of definite location: excepts 
‘the land so occupied from the operation of a railroad grant. | 

An uncanceled pre-emption filing éxcepts the land covered ther eby from 1 the opera-. 

tion of a railroad graut on the definite location thereof. 7 


Acting g Seeretarg y Sims to the Commissioner ‘of the ecru Land Office, ha 


August 29,1895. 7 (J.L.McC.) 


| I nave eonctdatea the case of the Northern Pacific Railroad Com- 
pany v. Theodore Steiner, involving the SE. 4 of the SE.4 of Sec. As, | 
T.13 N., R. 19 E., North Yakima land district, ‘Washington. 

The nee is within the primary limits of the grant to said railroad. 
On March 16, 1878, one Henry Y. Owen filed pre-emption declaratory 
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srarewent for the tract, alleging settlement Mar ch 1, 1878, Said filing . 
remained of record iicoled at the date of the filing of the map of 
definite location of the road, May 24, 1884. 
_ Steiner made homestead entry for ne land on March 8, 1886, dias 
_ to have established residence thereon January 1, 1882. On January | 
27, 1887, he matle commutation proof, and cash certificate issued 
thereon. | 
~The company did need appear at the time of the offer of proof, but 
afterward moved that the proceedings be vacated. The motion was 
denied, and the company appealed.. The case was br ought before the | 
Department on said appeal by your office letter of June 7, 1887; and | 


el mi on July 11, 1892 (248 L. & R: , 139), the Depar tment peridored a decision 
holding that, in the absence of an allegation of a continued claim under 


. Owen’s fling to the date of definite location, the same must be pre- | 
sumed to have been abandoned prior to that date; and or dered a fur- 
ther hearing to afford all parties opportunity to offer testimony as to 
the status of the land at said date of definite location. . 

Such hearing was had on the 8th of December, 1892. As the result, 
thereof, the local officers found that, “ it appears very clear from a pre- 
ponderance of the evidence that the homesteader, Steiner, was, with. 
his family, residing upon and cultivating the tract in question at the 
date of definite location.” The railroad company appealed to your 
office, which, on April 13, 1895, arrived at the same conclusion. The 
company has appealed to ihe Department. 

IT have examined the testimony car efwlly, and coneur-in ihe conclu- ; 
sion reached by the local officers and your office that the tract was 
excepted from the grant by Steiner’s settlement and residence. 

The company-contends that Steiner was not a legal settler, and could. 
not make a legal settlement on the land, in-1884, prior to the company’s 
definite location ; and that if he was upon the land, it was as a tenant 
of the company, and not as a settler under the public land laws.. 

These are questions that need not be discussed. If the land was_ 
not excepted by. Steiner’s settlement and residence, it was by Owen's. 
pre-emption filing, uncanceled at the date of definite location. (Whit. 


- ney Taylor, 158 U.S8., 85.) 


The decision of your office rejecting th espana claim ‘and hold- 
ing Steiner’s entry intact, is hereby aifirmed. 3 
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APPLICATION TO SET ase PATENT—MINING CLAIM. 


‘Burrs AND Boston MInine COMPANY. 


- Where a petition is eddiaseed to the General Land Office asking for a suit to set aside 

a patent, the matter should be reported to the Department with an expression of 
- opinion as to the advisability of ordering a preliminary hearing... -- | 

A lode or vein within a placer.claim, and known to exist at date of the placer entry, 
is, by the terms of the law, excepted from the operation of the placer patent, 
and a lode patent may thereafter issue for the excepted lode or. eo on due 
proof of compliance withlaw. | 

The United States should not attack its own _ patents, duly and aenaies issued, 
without a clear and convincing showing that fraud Was. committed in procuring 
its issuance. } : | 


Acting ae Sims to ‘the. Oomaeoner of ae anal Lana Office, 
(J. I. H.) a August 29, 1895. Pe ER L. C.). 


‘An application has been filed in behalf of the Butte and Boston 
Mining Company for certification to this Department, for supervisory 
action, under rules 83 and 84 of practice, of the record in the matter — 
of the petition of Jobn Sloan and Margaret D. McRae to. have suit 


_ brought to vacate patents issued on ‘placer mineral entries, Nos. 491 


and.597, Helena land district, Montana. Said petition is opposed by 
the Butte and Boston Mining Company-as the present owners oy) pur- 
- chase of said patented mineral lands. 

The grounds for the petition for suit are } | 

1st. That at the dates of. filing the placer a aeaons upon witch 
patents subsequently issued, the land - embraced ‘therein contained 
known lodes or veins of aineral bearing rock. 
_ 2d. That the applicants and entrymen had failed to ee with the 
law in the matter of ex pena wore upon or for the a Said 
placer. mining claims. 

Petitioners asked that a hearing a ordered to prove the truth of 
these averments, and thus lay the proper foundation for suit. . 

The request for hearing was granted by your office letter of March 6, 
1894,. A motion was filed by the Butte and Boston Mining Conmpaiiy 
and the Boston and’ Montana Smelting Company that the order for 
hearing above mentioned be revoked. ae was ees by your office 
letter of June 14, 1894. 

By telegram from your office, dated June 19, 1894, the order tor 
hearing was suspend ed.to await further instructions. 

By your office letter. of February 8, 1895, this suspension was re- 
- moved, and direction was given that the heating proceed. From said . 

order the Butte and Boston Mining Company then ‘sought to appeal, 


and by your office letter of March 2, 1895, the right of. cope was. 
*. denied: Hence the application for paraonaas ~ 


_ In this connection, it may be observed that the order for heariiig Was. 
made by your officé on its own es aut without. consulting : 
or ashing the advice of the Department. ae | 7 
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Petitions for suit to set aside patents are usually addr essed to the 
~ Department, which, before taking action thereon,  Tequests a report and 
recommendation from your office. In this case the petition was addressed - 


to the Commissioner of the General Land Office, and the Secretary Of 


the Interior, and your office by letter of March 2, 1895,‘denying the 


| right of appeal: attempted to justify its action in ordering a hearing for : 


the purpose herein indicated without consulting the Department, | 
It is suggested that it would be better practice, in every case where 
suit is asked to set aside patent, to first report the matter to the Depart- 
ment, with expression of view as to the advisability of ordering a pre- 
liminar y hearing with a view to requesting suit.. If hearing isthen had, | 
it is ou the concurring judgment.of your office and this Department, - 
and there can be no ground for complaint. Such course can cause but — 


little delay, and should the petition in any instance present such a— | 


- prima facie case as-in. the opinion of your office would warrant the - 


_ ordering of a hearing with a view to suit, and the Department think 


differently, parties in interest would be saved the tr ouble and expense | 
incident to a hearing. : | 
_ Recurring now to the case in hand, a further “brief recital is ‘necessary ;: 
in order to intelligently consider the questions presented by the appli-. 
cation for. certiorari, and to determine whether the hearing ordered ‘by. 
your office should proceed. : ; 


December 5, 1878, James A. Talbot ands seven others joeated a placer ? 2 


— mining claim in eaehine 3 north, range 7 west, Helena, Montana, cov- — 
ering one bundred and sixty-acres of land. January 30, 1879, applica- 
tiou for patent was filed by the locators, aud on April 18, 1879, Mineral — 
entry No. 491 was made for sabatautially the same evound, ane acing 
151. .o7 acres. -May 31, 1880, patent issued.on said entry. | 
June 8, 1880, James A. Talbot and Richard 8. Jones located as a’ 
, eee other land in the same section, containing 28.85 acres. --August. 
9, 1880, they filed mineral application, and on November 2, 1880, mineral : 


a | entry No. 597 was allowed. March 31, 1882, patent issued thereon. 


_ The proofs upon which these entries were made appear to have been — 
_ in all respects regular, and were deemed satisfactory by the local office 
and by your office. They and the patents issued upon them stood 
unassailed until this petition for suit was filed upon which your om 
in 1894, ordered a hearing. | | | 

The entine record, tncluding the original eat y papers on which the | 
patents are based, has been forwarded by your office, and is now before 
me, and to that extent the application for certiorari has-already served 
its purpose. The showing made by said application is such as, in, my 


_ judginent, to warrant examination of the record and consideration of <<: 
- the merits of the petition for suit. | 


With reference to the first point made by weddones, to ae that the 

~ Jand embraced in their placer patents contained lodes or veins known 
to exist at the date of entry and of patent; it is sufficient to say that if 
even Jodes did: exist as alleged, mney are reserved from. the PODEEAGOn of 
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the baieeee patent by the terms of the iw itself (See. 9333, Revised Stat. | 
utes), aud lode patent may issue therefor upon due proof of compliance . 
with law. . (South Star Lode,:on review, 20 L. D., 204.) _ — 
In this connection it may be noted that certified copies” of . certain . 
court. records, on file in the case, show that in December, 1888, the 
Butte and Boston Mining Company (the applicant now here for. cortio- 


- rari) brought suit in the district court of the second judicial district in. 


__ and for Montana Territory, county of Silver Bow, for possession of certain 
land, evidently that now claimed to be known lodes, within the bound- 


aries of the tracts covered by the placer. patents issued to Talbot et Coe = 


and for damages. One of the petitioners in this case was a. defendant 


in'that suit. The trial-was by jury and the. finding was for plaintiff. 


This finding and judgment were affirmed by the supreme court of Mon- 7 


tana, April 29, 1895. These judicial findings, while not binding upon 
_. this Department, would be regarded as highly persuasive, were it nec. — 
essary now to consider the question as to the character of the lands — 


claimed as lodes, and are referred to as a part of the history of the liti- 


- gation between these pees relative. to these lands cue the past - aoe 


years. 

The ouly question! now left. for Gouna ation is. chase as to o the alleg i 

_ failure of the placer claimants to comply: with the Jaw in the matter of _ 
expenditure upon and.tfor the placer mining claims. | 


| . As before stated, the proofs under the Fou ieaions for patent. were > 
» 4 regular, and made in accordance with law and the regulations. They 


_ were found satisfactory by the local office and your office, and were nut, 


when offered, challenged by any one. Not until a dozen or more years 


were they attacked before this Department. ° During that time there 


had been numerous trausfers of title, until it now rests in the present — 


applicant. for. certiorati, the Butte and Boston } Mining Company, and | 


| | 7 i that company has made lar ge outlay (estimated at more than $800, 000) 
in the. erection upon the ground of smelting and concentrating works, 


ete. These purchases and extensive improvements were made on faith : 
of the title passed out of the goverument as evidenced by its patents 
; wen title should not be lightly disturbed. | | 

_ °There are in the record numerous affidavits for and against the bona 


fide character of the proofs made by. the entrymen preliminary {0 the: <=. 4 


issuance of patent. A reading of these affidavits leaves the mind in 


.. grave doubt as: to whether there was a bona fide yeas wn law .7 


in the matter of expenditure. | 
| The governinent should not attack its own patents, aaly and regu- — 
larly issued, without a clear and convincing showing that fraud was 


-. committed upon it in procuring the issuance. . Especially is this true — 


‘where, as: in this ae, ee years have elapsed Since Saas issuance of ~~ 
patent. | | - 
As has been’ said, the title under the patents in siecuon is now in 
ihe Butte ‘and Boston, Mining Company, and has been since 1888. _ 
‘There is no Spoveng: that said company was other than. a bona fide pur 


~~ 
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| chaser—nothing to connect it with a said on the part of the locators, | 


enn |G such fraud existed. On the other hand, the facts and circumstances 7 


| indicate very clearly the bona fide me of its purchase. There 

are affidavits from the company on that point, and to that effect; and, 
besides, it is not to be presumed, if said company was a party to or 
had knowledge of any fraud in connection with the entry of the land 
in question and the procurement of patent therefor, that it. would have — 
risked the expenditure in improvements of nearly a million of dollars, _ 
for it would have known that ‘every dollar so Une was in — 
and liable to be lost. | 

‘After a full and careful consider oh of the whole matter as pre- 


sented by the certiorari and by the petition for suit, I am of the opinion: — 


| that.there is not such showing as warrants an order for hearing with 
a view to bringing suit. The or der of your office is therefore annulled 
and Bet aside, ancl the petition of Sloan and McRae is denied. 


PRACTICE—MOTION FOR REVIEW. 
JAMES McVIcAR. 


1A decision of the Department. will not be reversed on review on the eround that the 
. departmental rule followed therein has been reversed by the supreme court, where 
said decision, when made, was in accord with the rulings of the Department. 


= Acting g Seor etary Sims to the Commissioner of the General Land Office, 
7 . August 31, 1895. - (FW. 0.) | 


I am in “receipt of your office letter of July 19, 13895, enclosing a 
motion filed.on behalf of James MeVicar, for the review of departmental 
- decision of January 22, 1895 (20 L. D., 62), which affirmed your. office 
decision in denying his application fo the repayment of the double- 
minimum excess ee to be paid ie his entry covering the W. 4 
of the SW. 4, the NE. 4 of the SW. 4 and the SE. 4 of the SW. 4 1 of 
» See. 27, T. 47 N., B.10 W., Ashland land district, Wisconsin. 

This land falls within es indemnity limits of the gr ant made by the 
act of June 3, 1856/(11 Stat., 20), to aid in the construction of the road 


_. how known as the Chicago, St. Paul, Minneapolis and Omaha railroad 
/ company. | 


By the act of May 5, 1864 (13 Stat., 66), said grant Was lndseaaeal 
from six to ten sections per mile and cis tract fell within the ee 
granted limits. 

By the same act a grant was ae to aid in ‘the: construction of a 
railroad now known as the Wisconsin Central railroad. This tract also — 
fell within the granted limits of said grant. so that it was within the 
common ten mile granted limits of the two roads under the act of May. 
5, 1864, supra. 

"Within said enlarged common limit it has been the pr evious nldiae 
of this Department that the grant made was of a moiety on account of © 
each of the pueas, but as the lands had been previously reserved for 
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| indemnity purposes on account of the gr att of 1856, they were thereby 


excepted from the operation of the grant for the Central company, - 


- leaving the United States and the Omaha company tenants in connor | 
as to the odd numbered sections within such conflicting limits.. (See 10 
L. D., 63 and 147; also 11 L. D., 515.) = ; 
':-In the adjustment of the Omaha grant said company was roan to 
make selection of lands within the common limit equal to its moiety, 
-to which it was given full title, the remaining lands being held. to. 
apply to the moiety for the Central company’s grant, which being 
defeated by the reservation under the act of 1856, as before stated, 
were opened to entry. The land in question is a portion of that restored, 
_and in completing entry therefor, MeVicar was required to pay at the 
rate of $2.50 per acre or the double minimum price. | 

_~iBy the fifth section of the act of May 5, 1864, supra, it is provided: 


‘That the sections and parts of sections of lands which shall remain to the United 


States within ten miles on each side of said roads, shall not be sold for less than ~ 


) double the minimum price of the public lands when sold. 
In the decision under review it was held that: 


. The land in. question being within. ten miles of the Omaha ae and remaining to : 
the United States, for the reasons before named was properly rated at double the. 
- minimum price, and your office decisiou rejecting the Sppcnton for repay ment on. 
- account thereof was proper and is hereby affirmed. 
The motion under consideration. calls attention to the aoe Astision 
of the United States supreme court in the case of the Wisconsin Cen- 
tral R. R. Co. ». William O. Foresythe, June 3, 1895, in which the court 
holds, in effect, that the withdrawal made for fnGernunty purposes under 
the act of 1856 did not serve to defeat the attachment of rights under. 


the grant made by the act of 1864, either as to the portion of the grant. 


made by that act and claimed by the Omaha railroad company, or that. | 
claimed by the Wisconsin Central railroad company, thus reversing the 
_ previous decisions of this Department. upon that question. - 
‘It would seem therefore that within the common ten mile limits uader 
the act of 1864, each company was entitled to a moiety, and as to that 
portion which was opposite the unconstructed part of the Wisconsin 
railroad, the moiety belonging to said grant was forfeited and restored 
to the United States by the general forfeiture act of September 29,1890 | 
(26 Stat., 496). | 
As ‘hetore shown, however, this was. abe the rule of solineenction 
adopted by this Department at the time MeVicar’s application was 
acted upon. 
| The decision made upon said aophenGen’ was proper and in accord 
_ with the rulings then prevailing, and the fact that such ruling has been 
changed is not sufficient reason for Pomewne and eae the decision 
previously made. : 
The motion must, therefore, be denied. 
This action is taken without prejudice to MeViear’s ‘rights ‘under a 
new application. | | 
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|" PRACTICE—APPEAL_RE VIEW— CERTIORARI. 


Hosking: av. . PEARSON. 


- Where on motion for review new facts are set: up and a hearing thereon asked, and 
- the motion is denied by the Commissioner, an appeal therefrom may be properly 
taken, and if refused, the right of the applicant, ou. 1. due showing made, may be . 
reviewed under | a writ of cer tiorari. 7 


Acting Seer etary Gale to the Commissioner of the Gener al Land Office 
7 August 31, 1895s ._ —(W. M. B.) 


I have considered the application, of SpHieEl for Geor ge Hosking, 
dated April 29, 1894, to have certified to this Department, under Rules. 
83 and 84 of Practioe,t the record of the proceedings in the case of the 
- cancellation of said Hogsking’s pre-emption entry, made. July 5, 1890; 
final proof September 27, 1892; and final certificate October 1, 1892, for 
_ the “N. 4 of the SE. 4, See, 9,” and the N. $ of the SW. 4, Sec. 10, T. — 
— 63.N., BR. 9 W., Duluth land district, Minnesota, petitioner’s said entry: 
ae been held for cancellation By your office decision of November 


- 29, 1898, whereupon a motion was, on February 8, 1894, filed for a 


review of your said office decision, and upon the pound of newly dis- 
covered evidence petitioner filed an affidavit of contest against the 
alleged entry of Pearson for the land in question, and asked for a hear- 
ing to determine an issue, which could not be otherwise adjudicated. 
On March 23, 1894, your office refused to require Pearson to show cause 
why the entry credited to and allowed him by the decision thereof—in 
so far as respects the land (N. 4 of the SI. Lof Sec. 9) involved—should 


-. not be canceled, or to allow the contest aiid order the hearing petitioned -_ | 


for, to that end, which motion being denied, Hosking, on Mar on 27, 
1894, appealed from said (latter) decision of your office. 

You held in effect that the time in which Hosking was allowed to file 
| appeal began to run from date, December 9, 1893, of notice of your 
first office decision, and had, therefore,. nnden the. limit prescribed by 
the Rules of: Practice, expired at cae Mareh 2%, 1894, of filing of the 
same. | 

Petitioner iain that alenens affidavit of contest against Pearson’s 
alleged entry of the tract was filed with motion for review, and that as. 
said motion set up newly discovered evidence as the basis for the hear- 
ing asked for, and that as the allegations contained in the motion and 
affidavit of contest introduced new elements into this case—thus mak- 
ing a new. case—that said motion should have been allowed and not 
refused, as it was, by your office decision of March 23, 1894, as stated. 

‘In view of the fact that the motion and affidavit of eontest did preseut . 
newly discovered material facts, which had ‘not been previously consid- _ 
ered, for the reason that their existence was not known, and since their 7 
fatradnction into the case makes a new cas 3 issed 
upon by the former decision of your office still left, Spear Hold that 
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appeal was properly taken, and should have been allowed and for- 


warded, trom the latter decision of -your office, as the same was filed = 
. only four days subsequent to your office decision of March 23, 1894, 7 
_ being within the limit of time prescribed by the Rules of Practice. 


The petitioner makes a prima facie showing that he is entitled to 
-_ relief, and that your office decision of March 23, 1894, was erroueous 
. for. the reason, as" alleged, that. there are grounds, based upon trust- 


_ worthy and competent evidence, for believing that Pearson never, at. - 


auy time, made entry of the said N. 4 of the SE. 4, Sec. 9, and it is 
further asserted that if there could possibly be auy Tistake as to his | 
- filing upon said. tract, that. there can be no doubt as to his failare to 


make settlement and improvement upon any portion of the same; that 


| “your office was asked by said petitioner to order a hearing that these 
facts might be proved, and petitioner’s superior claim and right estab- 
lished to and in this land, and that the right to-a nearing was improp- a 
erly denied by your office. . 

As the record before me shows that there is reversible error in your 
office decision refusing to order the hearing for the purpose stated, and - 
to forward appeal therefrom, you are hereby ordered to certify to this _ 
Department the complete record in this case that the questions and 
facts involving and apeene DHS. rights of the Devon may be 
deter mined, | a . 


RIPARIAN RIGHTS—SHORE LINE OF LAKE—MEANDER. 
GEORGE WwW, STREETER ET AL. 


» Land formed between the meander and shore line of Lake Michigan, through the 
acts of persons or corporations, is not the property of the government, or ees 
to the punemeuen thereof, under the public land. laws. . 7 


7 Acting g. Seoretar Yy Sims to the Commissioner of the Saas Land Office, 
7 August 31,1895, 6° . (G. ORB.) 


On May 5, 1895, Ree Ww. Streeter presented his application at 
your office i ale homestead entry for “the piece or parcel of land 
lying east of the south half of fractional section 3,.and east of the — 
north half of fractional section ten, T. 39 N., R. 14 E., of the 3d Principal _ 


Meridian, of Illinois, containing 150 acres, more or less.” Your office 


‘declined to receive the application or allow the same to be placed on - 


file, because the tract applied for appears to be identical with the tract 


oe upon which “George W. Streeter attempted to locate a military bounty 


land warrant, said application to locate having been denied: by this _ 
_ office on March 29, 1894, for the reason that itis not public land, and, 
is not subject to disposal by the United States.” | | 
| On the same day Peter T. Johnson applied to make. aginestand: oiay yo 
for the same tr act of land, and your oo ee his rape NCaon for : 
the same reason. ho a 
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‘The applicants have joined in an appeal to this Dapar eee alleging re, 
error in refusing to receive said applications, and insisting that. they | 
were entitled to make the entry under the law and facts disclosed in ; 
their applications. : | | 7 
“Accompauying the apis tiouas is a cae of apr ivate survey of the 

lands, and a description thereof by metes and bounds, also affidavits 
. that. the applicants are occupants of the land, and that the same— 


is a portion of the filled i in land between the meander line as established by the gov- 
ernment survey and the present water line of Lake: Michigan; that the land com- 
prising said tract is formed by filling in and displacing the waters of Lake Michigan 
by sand, soil and debris deposited during a long period of time, and that such filling, 
etc., is the acts of human and not natural agencies, and was done by varions persone 
that Peter T. Johnson has lived in a house on piling for sixteen years, . 
Aa that George W. Streeter in the year 1886 was shipwrecked upon the bar or bed | 
of Lake Michigan, several rods from the origiual shore line as shown by 1821 United © 
States survey; that George W. Streeter and his family lived in his boat for soine two 
years; that the land formed around this boat in the navigable waters above water 


level; that in addition to the land formed around the stranded boat, a large quantity 
- of land (being the largest portion of the above described tract) was filled and Geposited 


- in the lake by various persous . . . . . (unknown); 


that the land so made by filling, ete., and claimed by applicants, covers 
an area of about one hundred and eighty- six (186) acres. 

The plat of the official survey of said fractional township was approved 
May 16, 1831, the survey having been made in the year 1821. This— 
survey oes said fractional section ten to be composed of two parts, 
one part north of Chicago river, covering 102.29 acres, and the other. 
_ part south of that river covering 57.52 acres. The part of the section - | 
north of the river was, on March 9, 1837, paegi to Robert A. aa 
under the pre-emption law. . 
The whole of section three of said township was, among ‘other feada: : 
selected by the Commissioner of the General Land Office, in pursuance > 
of the act of Congress approved March 2, 1827 (4 Stat., 934), granting 
a quantity of land. to the State of Illinois for canal purposes, and the — 
public survey shows that both section three and section ten are bounded - 
-. on the east by Lake Michi igan. The land sought to be entered is con- 
fessedly to the east of the meander. line between these two fractional 
sections and the lake, and since the lake itself, and not the meander 
line, is the east boundary of the two fractional sections, as shown by the | 
public survey, the land has long since been disposed of, and there 18 no © 
land left of which this Department has jurisdiction. . 

If, as alleged, the lake has been filled in until a large eaantity of land 
has appeared that was formerly covered by water, this made land does - 


~ not belong to. the government. The State of Tllinois holds the title to 


the lands under the navigable waters of Lake Michigan, within its. 


limits; and the fact that any person or corporation, not the owners of — 


the shore lands, has, by filling in, extended the land .out into the lake, | 
‘does not give to such person. or corporation any. par” rights. | (th. 
nois Central R. R. v. Hlinois; 146 U. ea 387.) : 
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- Without discussing the question as to the true ownership of the made _ 
or filled in lands formerly covered by-the waters of the lake, it is suffi- 

cient to say that such lands do. not belong. to the government, and, 
‘therefore, this y CDaEvneI has no jurisdiction to direct. their parey or 


‘disposal. | 
_ The decision appealed from is affirmed. 


ee 


WERDEN 1. ScuiEcur Er AL. 


: Motion for ‘rehearing in the ease above entitled (see 20 a D. . 523) 
7 denied by Acting Secretary mae ee 31, , 1895. 3 


_ 'TOWNSITE—SECTION 22, ACT OF MAY 2, 1890—-SCHOOL FUND. 
-Nortr ENID. 


‘The jurisdiction of the Secretary of the Titetior over money derived from the sale 
_ of land for townsite purposes, under section 22, act of May 2, 1890, terminates : 
¥ ‘hen the money is paid to the authorities of the town. 


Acting Seoretars y Reynolds to George H. Ar mstrong, North Enid, Gis 
homa, September 5,1895. = = (G. B. G.) 


I have your letter of the 25th inst. , calling my attention to the fact 


that mandamus proceedings have eon instituted to. compel the town | | 


| council of North Enid, Oklahoma, to make a disposition of certain 
moneys in the hands of said council in violation as is alleged of Sec. 2° 
of the organic act of Oklahoma Territory. This money, amounting to 
the sum of $1,496, was derived from the sale of land for the townsite 
_ of North Enid, anil by departmental order has been paid to the town | 
_ by virtue of that part of Sec. 22 of the organic act of Danone ner | 
tory which provides that: | 7 

The sums 50 received by the Secretary of the Interior shall be paid over.to: the 
proper authorities. of the municipalities when organized to be msed_ by them for . 
school purposes only. 

The jurisdiction of the Searetary of. the Interior over this ares 
determined when the money was paid to the authorities of the town, 
and you will have to look to the courts. for. protection. pemnst se | 
apetee diversion of the fund. | 2 
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“WITHDRAWAL OF PUBLIC LAND-SCHOOL SELECTION. 


_ CURRIE v, STATE OF ‘CALIFORNIA. 


An order of withdrawal, figs fora pubitors purpose, takes effect on the date of its 
issue, regardless of the time it may reach the local office. , 
Lands embraced within an executive order of withdrawal are not # subject to se] ection 
as school indemnity. | 


Acting Secretary Sims to the Commissioner of the Gener al Land Office, 
3 August 20,1895. _ Ch, Das 


The State of California appeals from your office decision of Decem- 
ber 29, 1893, ‘wherein you hoid Currie’s homestead entry intact for the 
NW. 4 of Sec. 18, T..8 S., R. 23 E., M.D. M., and hold for cancella-_ 
tion the school indemnity selection of the State for said tract, and also 
for the W. 4, the 8.4 of the NE. 4+ and the N, 4 of the SE. +4 of Sec. 12, 
in the same towuship, Stockton jad district, California. 7 
— Currie made homestead entry for the NE. 4, Sec. 13, on February 1d, 
_ 1892, alleging e settlement July 18, 1890, before survey, and Sonenaees 

| residence thereon until said entry. oar 7 
The plat, including the Currie tract, was received j in the local office | 
November 20, 1891. December 11, 1891, the State of California selccted 
all of the lands above. described to compensate for specific losses of 
other lands. OO 

Your office, October 10, 1892, instructed the local officers to call aon 
“lie State to show cause why its claim for said NW. 4 1 of See. 13, should 
not be canceled for conflict with Currie’s nome entry. The State | 
thereupon charged that Currie never resided, in good faith, on said 
land as a homestead. settler, and that he never established a Dene: fide | 
_ residence thereon prior to the filing: of the plat a aforesaid i in the local 
office. | 7 - 

' The evidence at the hearing y was undisputed. and erin that Curie 
had bought a cabin from a prior settler, and, in July, 1890, established | 
his residence ou the land, improved the cabin, fenced three-quarters of 
’ an acre ot garden, cleared some ground, cut trees: for a larger house in 
1890 and 1891, and built a house early in 1892, besides fencing about 
ten acres more and maintained a continuous residence thereon. He 
was, therefore, a bona fide settler on the land at the time of the order 
of withdrawal and before the State sought to make oe and. his 
homestead entry is held intact. — | | | 

The case, as appealed from the local office, relates solely to Currie’s 
land, but your office decision says: | | 

There is another reason for holding thie claim of the Stats to this fond: for cancel- 7 
lation, viz: On November 5, 1891, T.88., R. 23 E., M. D. M., with other townships, 
owas W ithdrawn from. disposal by aathonty of this Department, with a view to 
creating a public reservation ; and afterwards, by proclamation of the President, 


under date of February 14, 1893, such reservation was established ane is known as : 
the Sierra Forest Reser vation. | 
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) - Therefore,. Noplieations made by the State of California, after November 5, 1891, 
to select lands in the townships so reserved, are inadmissible. And this being the 


- case the whole of said selection, R. and R., No. 117, embracing the W. i, the S. 4 


of the NE.2, and N.4 of SE. } of Sec, 12, and the NW. of Sec. 13, T.8 S., R.23 E., 
M. D.M., being 640 acres, made December 11, 1891, to compensate for dshicienvies of 
school lade in Sec: 36, T..13S., ‘R16 W. ,and in fractional townships 13 S., R. 15 W., 
and 14 8. »R.14.W. , 8. B. M. ,18 hereby held for cancellation as invalid. 


The appeal on bebalf of the State from this br anch of the case, urges 
| that the order of November 5, 1891, was not received at the local office 
until after the selection made by the State on December 11, 1891; and | 
also, that inasmuch as applications for several tracts of ind severed 
. by the withdrawal were afterwards. received under the timber and stone 
act, and passed to patent, that the State should be treated the Same as 
oiier entrymen. — 3 

The order of withdrawal peng for public purposes became fective 
on the date of its ata > aoannd of the time it may have reached the 
local office. | 

The cases holding that an- order of witha awal takes effect from its 
‘receipt at the local office were all orders of withdrawal for the benefit — 
of a railroad grant and were construed most liberally in favor of the 
public. The same construction applies here and the interest of the 
‘public is that the order for a public purpose should become effective 
instantly. As to the patents issued .upon- applications filed subse- 
quently to the date of the order of withdrawal, that were not predi- 
cated on rights existing on that date, they were ued by mistake and 
can form no precedent for permitting other sae selected after the date 
of withdrawal, to be patented. : | : 

Your office decision 3 is afiirmed. 


SETLLEMENT CLAIM—RAILROAD LANDS. | 
INGRanam v. SPRAY. 


Au allegation of pciiement with a view to purchasing from B) railroad company, 
maile on behalf of an applicant under the forfeiture act of September 29, 1890, » 
_ is disproved by the fact that the BE PRSE settler entered the tract involved under 
_, the timber culture law. 


| “Acting Secretary. Sims to the Domntcioiee of a General Land Office, 
| August Big AOGORS ° 73 5, ee Cr i) 


“isbn L. ‘Spray, executor of John C. Spray, decbased, has appealed —_ 


- from your office decision of December 5, 1893, ae the decision 
of the local officers, aud canéelling A. i Spray’s cash entry, No. 3032, 

_ dismissing Ingraham’s contest, and holding intact John C. ePray, S aie 
‘ber culture entry No. 2764. _ 

- The land involved is the NE. } of section 35, T. 3 ie R. 24 E,, Willa. 
mette tneridian, The Dalles land district, Oregon. 


- j ; 
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‘The records of your office show that said tract of. land is within the 
limits of the legislative withdrawal for the Northern. Pacific Railroad 
Company which took effect. August 13, 1870; and it was not again — 
made subject to entry until the passage of the forfeiture act of ee 
ber 29, 1890 (26 Stat., 496). | | 

On April 13; 1883, one 8. S. Beales filed her necotpeen declaratory 
statement ‘for said tract, alleging settlement ou April 9 9, 1883. Said 
filing was cancelled by your office on November 13,.1889. | 

On November 17, 1887, John C. Spray (now seueeueri was errone- 
ously allowed by the local officers to make timber culture entry, No. 
2764, of said tract. | 

Oi June 11, 1891, A. L. api as executor of Suid John C. Spray, 
‘filed a declar oie statement for said land under the act of September 


. 29, 1890, alleging settlement by his testator on October 27, 1887. 


On Deosniber 28, 1891, he filed an application to. purchase said tan | 
under the act of Sentenbee 29, 1890, alleging in substance, | | 


~ That his testator settled on the said tract of land on } November is “1887; that his © 
testator until his death on February 27, 1891, and he afterw ards, had been in full and 
peaceable possession of all of said tract ever since the date of said settlement to the 
‘(then) present time, except one acre fenced by another prior to that time; that his 
testator settled upon said tract with the expectation of purchasing the same from 
the Northern Pacific Railroad Company if they (the company) should obtain title 


to the same. 


That the whole of said tract was under fence by my fates John C, aanagy (ethan | 
“one acre) from November 1, 1887. In the spring of 1889 about ten acres was fenced 
inside-the fence of J. C. Spray in the same corner with the one acre above named. 
All the rest of the tract has heen in full and free possession of J. C. ‘Spray and 
myself, as executor, since November 1, 1887. ! 


On J anuary 5, 1892, J ohn S. Ingr aham filed an affidavit of contest | 
against John . Sprays. timber culture’ entry, 3 No. 2764, and against 
Abram L. ee s application to purchase a land, alleging in sub- 
stance, | | | 


1, That he, said Ingraham, in the month of April, 1884, made entry upon said 
tract, and made improvements thereon with the intention of aequiring title thereto 
fom the Northern Pacific Railroad. Company. — . 

. That he began a contest against J. C. Spray’s timber enlture ane: madle-in the 
‘year 1887; but was denied a hearmg, for the reason that said entry was null and 
void. _ 
3. That Abram L. Spray, when he made his application to purchase, well ae 
that Ingraham claimed; and had been in possession of said.land ever since the month 


of April, 1884, and that be intended to oemaeneee the same under the act of September 
29, 1890. ; | 


N evertheless, the local officers sowed A. ie Spray, executor, to pur- 
die said land, and on January 12,. seat issued to him final cash © 
neo and. sertitionte No. 3082. | 

Your office, by letter “H” of April 23, 1892, dir ected a hearing, which 
was had on June 18, 1892. On April 28, 1893, the local officers found 
‘that the tract had been settled upon and ates cultivated since 1884 — 
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| es the contestant, and that he had the prior right to enter. said land = 


under the act of. Santon ber: 29, 1890, and recommended that Spray’ S 


_ eash entry, No. 3032, be eancelled: 


Spray appealed, iid on. December 5, 1893, your office modified the 
decision of the local officers; held that neither Ingraham nor Spray | 
was entitled to purchase eu tract under the act of September 29, — 

1890; held Spray’s cash-entry for cancellation; dismissed Ingraham’s 
contest, and permitted John C, Spray’s timber culture entry, No. 2764, — 
— to. stand subject to proof of compliance with ae or to contest on any — 

sufficient grounds: | 7 | | 7 
- for although illegal en male, ‘hes bar to its allowance was removed iy the aise of 
September 29, 1890, restoring the tract to the public domain, at a time prior to the 
repeal of the timber, culture law by the act of March 8, 1891. 

A.L. Spray has appealed to this Department. . The case is s closed as 
to Ingraham who has not appealed from your office decision. | 7 
- J concur in the opinion of your office that John C. Spray was not 
entitled to purchase under the act of September 29, 1890. His timber 
culture entry of November 17, 1887, is proof that He did not settle: with 
| bona jide intent to secure title by purchase from the company. 
Yout oflice decision is hereby ailirmed... 


APPLICATION TO EN ay ER~PAY MENT OF FEES. 
JOHN B. ‘SETTIE. 


An application to enter, accompanied by a worthless check in payment of the fees 
required by law, confers no right upon. the applicant; nor are the soba) officers 
bound to take notice of such an application. 


Acting Seer etary y fieynolds to the Commissioner of the General Land Office, 


September 5, 1895. — eg hall ae 


J ain EF. Settje who made timber culture entry No. 116 for the SW. 4 
of Sec. 26, T. 28, R. 52 W. , Colorado, on November 12, 1892, appeals. | 
from your office decision of ae. 20, 1894, Holme said ‘entry for ~ 
cancellation. | : 

-Settje had brought ientat ag’ ainst fies prior timber culture entry of 
_ Brower, for the said land, and Brower’s entry was. canceled. March re. 
i 1890, as the result of the contest. Settje claims to have filed applica: 


tion to enter at the time.of filing contest. . That about the 13th day of a 


December; 1890, he received by mail the first notice given himof the — 

_ cancellation of Brower’s entry, whereupon, about December 27, 1890, — 

he made the necessary affidavits and application to enter said land, — 

and forwarded the same by mail within thirty days after notice of the 

_ cancellation of Brower’s entry.. This application and affidavits were | 
forwarded to the land office at Akron, Colorado. The register and = _ 

receiver at that office, rejected ‘the. application for two reasons: the: | 
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bank cheek erarded to pay fees was wor albany being: on a broken 
bank; and because the tract was covered by former entry of es 
| the cancellation of which had not been noted. . 
- Settje claimed to have had no notice of the rejection of this anelion: 
- tion. Afterwards, on September 19, 1892, Settje was notified, through 
_. the land office at Akron, of the cancellation of Brower’s former entry : 
and, ow November 12, 1892, Settje made entry. | ; 
| Your office held that the fact that Settje may have been astine under 
the belief that his application of December 27, 1890, had been allowed, 
the filing of such application. did not have the effect: of pr eserving in 
him the right to perfect his claim after the repeal of timber culture act, 
_ and further, that his failure to make his entry uow in question, within 
thirty days after tinal notice of the cancellation of Brower’ s entry, lost. 
him his preference right-as the successful contestant of said entry. | 

These rulings are assigned as error. _ Evidently, the application of 
the 27th of December, 1890, acca panied by a check on a broken bank, 
for the fees requir ed by law to be tendered with the applivation, 
amounted to no tender at all, and the local officers. were not bound to 
take notice of such application. It could not have the effect of clothing 
the applicant with any equitable right, even though he may not have 
received notice of the rejection of such application. He had made no - 
legal application to enter. See Clewell and Marsh, 2 L. D.. , 320. 

If any right had survived which would bring his claim within the 
proviso to the act repealing the. timber- culture laws, he would still be 
bound to. take steps to:perfect such defective entry within thirty days 
from formal notice of the cancellation .of the prior entry of Brower. 
This notice he had on September 19, 1892, and he failed to miake his 
entry until November 12th thereafter, more than Shit ty uae after such 
notice. ee aS 7 | . 

‘Your office decision 1S approved. 


nd : 


RAILROAD I. ANDS—SETTLEMENT RIGHTS—SECTION <5; ACT OF MARCH 
’ Ds 1887. ; , 


‘MALLoN ED AL. V, on ET AL. ae 


A claimant will mn cr heard 0 esc a settlement right, where by his own aaenes he 
has allowed the rights of others to intervene, and by his own acts recognized such 
intervening rights: | oO 

Purchasers under section 5, act of ‘Maxol 3, L887, are not eshuied £6 establish and 
“maintain residence on the land included within their Purchase: 


; Acting Seeretar y Rey ynolds to thé Commissioner of the Gener al Lana Office, a 
| | September 5, 1895, ~~ Mk, “(G. C. R. i) 


“On Hansa y 10, 1890, cash certificate No. 1941. = issued to Hiram a 


Brown and Charles H. Page: for the W.4 of the SW. coy Sec. 5, Tp. 158., 
_&BR.3 E., W. M., Oregon City, Oregon, under section 5 5, of the act ae 
— March 3 3, 1887 (2 Stat., oe | Aes | | 
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Under examination of this entry your office (November 19, 1890), oie 


dene the claimants to. publish notice of their intention to submit. — 


proof, and to show that the land had not been settled upon subsequent 


to December 1, 1882, by any person claiming rights under the settle-_ 
ment laws, ‘hie. evidence then on file, as to the sale by. the cone to 
one Gcreen: being held sufficient. : 

Notice was duly published, fixing March 16, 1891, 46% ree the | 
required testimony, and the-claimants filed affidavits, stating that no 
one had settled on the land subsequent to December 1, 1882  Oxcept: one 
Kornstad, who had subsequently relinquished lris Arie 

‘On. March 16, 1891, Owen P. Mallon filed his protest. against the. 
allowance of Brown aac Page’s s entry on the grounds that he had set- © 
tled on the land in pene 1890, claiming the's same under the settle- 
| mentlaws. 3 ‘ . | 
| BE. O. Corsen also filed i. protest. against all ike except Brown 
and Page. | Maxwell ‘Young filed his protest, alleging fraud amd col- 


— lusion on part of claimants, and. John Long filed his protest, ou.the = 


growids that he had been instrumental in clearing the records ofa 
filing by one Ross in 1861; that he had applied to make an additional 
homestead entry upon lie, land in 1870; that his application had been 
- denied, but that he continuously asserted claim to the land. 


A hesane was had, and the local officers dismissed all the protests. ae a 


On appeal, your office by decision, ante’ J January 27, 1894, affirmed that 
action. | 

Of all the protestants, ae Sly has se auenina, He insists that it 
was error to have held him guilty of laches in not appealin g fron the 


desisions of the register: and receiver rejecting his applications, and in 


holding that he has no claim to the Jand which interferes with defend- 
alts’ right of purehase; also in holding that the land is properly sub- 7 
ject to purchase under the 5th section of the.act of March 3, 1887. 

The 5th section of the act.of March 3, 1887, under whieh the purchase | 
was made, reads as follows: | | : ; 


That where. any said company shall have sala to avene of the United Statés: or. 
to persons who have declared their intention to become such citizens, as a part of 
its grant, lands not con veyed to or for the use of such company, said lands being the 
numbered sections prescribed in the grant, and being coterminous with the con- 
structed parts of said road, and where the lands so sold are for any reason excepted 
from the operation of the grant to said company, it shall be lawful for the bona fide 
purchaser thereof from said company to make payment to the United States for said 
lands at the ordinary government price for like Jands, and thereupon patents shall . 
issue therefor to the said bona fide purchaser, his heirs or assigns: Provided, That 
all lands shail be excepteil from the provisions of this section which at the date of | 
_ such sales were in the bona fide occupation of, adverse.claimants under the pré-enip- | 
tion or homestead laws of the United States, and whose claims and occupations have 


not since been voluntarily abandoned. as to which excepted iands the said pre- ~ 


emption and homestead claimants shall be permitted to perfect their proofs and 


entries and receive patents therefor: Provided further, That this. section shall -not — 
apply.to lands settled upon subsequent to the first day of December, eighteen hun.» 


. dred and eighty-two, by persons claiming to enter the saine under the settlement : 
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laws of the United Stated as to which lands the parties claiming the same as -afore- a 
said shall be entitled to prove up and enter asin other like cases. | 
_ It appears that the land is within the primar y limits of the eats 
the benefit of the Northern. Pacific and Oregon and California’ Rail- 
roads, It is of the numbered sections prescribed in the grant, and is. 
also coterminous with the constructed pans of the last named road 
since December, 1869. 
The appellants are shown to be saburalived citizens of. the United | 
States, and purchased the lands from a grantee of the commen under - 


; warranty deed, and also direct from the compary. 


The lands were in fact settled upon subsequent to Dassiabar ds [882 : 
- (ice. in 1886), by one claiming the same under the settlement laws), and 
such settlement would, under the second proviso to the section, have 
defeated the pur siesers from the company from obtaining title thereto — 
from the government, had such settler complied with the laws; but 
this settler (Kornstad) relinquished all his right to the land (October , 


- 10, 1889), and its status was then the same as if no entry or settlement 


| fed been male, and the land was thus left subject to the operation of 

the statute just quoted. | Z 

A declaratory statement filed by J. Ross, May 21, 1861, for the land | 
(being then arene served to except it from the operation of the | 
grant. . 
 Itthus appear s that claimants? right to the land is Barun: unless | 
such rights were defeated by the claims of appellant. 

It appears that in July, 1870, Long, the appellant, sought-to Sntee the 
land in controversy, also an sachs tract, being the E.4of the SH. 4 
Sec. 6. These were the tracts upon which Ross made his filing in 1861, 
Such proceedings were had as to-clear the records of the filing, and 
Long applied to enter the whole quarter section. He was not per- 
mitted to enter the land in Sec. 5, on account of the claim of the com- 


— pany, but did enter that in See. 6, upon which he afterwards received 


patent. He states that the local ee ‘‘ flatly refused his epEne Tee 

for the whole of the tract.” ; 
One Fitzsimmons entered the land March 2 25, 1872, and his entry was 
~ eanceled February 3, 1873. Long testifies that he den: applied.to enter 


_ the land, and his application was refused because of the company’s 


claim. He further testifies that when he offered final proof upon his — 
eutry made for the land iu Sec. 6, he “asked the receiver if he would 


- not give the patent for the 160”; nie the receiver said he could not on © 


account of the company’s claim; that: he again applied for the land as — 
an additional homestead, and his application was rejected for the same 
reason. That he again labont 1886) went to the local office to apply | 


7 for the laud, and found that Kornstad had filed for it. 


This resti mony shows that Long honestly endeavored to obtain title | 
to:the land, and that the local officers erred in refusing his applications, — 
His remedy was by appeal, but he appears to have acquiesced in the - 


DECISIONS RELATING TO THE PUBLIC LANDS. 141 — 


* decisions of the local officers. His reason for not appealing or prose... _ 


cuting his alleged rights (to use his own words) was that he “hadn’t — - : 
the means to follow it up.” The fact, however,.that he was. oue of | 


- Kornstad’s final proof witnesses when, on April 19, 1887 , the latter 
offered his pre-emption final proof for the land, shows: that he had - 

_ abandoned all claims to the land, and he can not ow be heard to assert . 
rights which he might have obtained in the first instance, by employing 
_ proper legal means, when by his own laches he has allowed other rights 
. tointervene; indeed, he is com pletely estopped from asserting any. such. 
claims by’ his voluntary acy in becoming: a proof \ witness. for a junior 
claimant. 7 

The decision. appealed. froin i 18 affirmed. 

Since Long’s appeal herein was filed, one Joseph Boyd nas filed a con- 
_ test, against the entrymen, on the grounds that 
you nor either of you have resided ‘upon, cultivated or anvowed the tract of land, - 
_ and the purpose of the contest is that I may have the privilege of. entering or fling 


3 upon the said described tract, or, failing so to do, through no fault of mine, desire. 
that a hearing be ordered to decide the validity of said cash entry. | 


Sundry affidavits i in support of this application have also been filed, 


and notice thereof served on the entrymen. . 
It-is sufficient to say that purchasers under the Sth eectou. of the act. 


of March 3, 1887, are not'required to make their residence on the land, 


as do homestead or pre-emption claimants, It results, therefore, that 


‘if the alleged facts in support of this application weie proven, the entry a | 


«would sulk? not be affected. The application is therefore eee. 


SCIIOOL LANDS— -LEASE—SUB- LEASE. 


JOHN FE. SHAFFER. 


Under he cepul ations, and form of lease, routed by tiie Depar bout school lana 
leased for agricultural and grazing purposes, can not be. sub- let for the put pose — 
of establishing a brick yard thereon. 


Acting g Secretary y Reynolds to the Commissioner of the General Land. Office, | 
September 5; 1895. —  (W.. M. Bs) 


I. have considered the appeal of John F. Shafter from your office 
decision of April 30, 1894, wherein was rejected his application to sub-. 
let, for brickyard purposes, ten (10) acres of the SW. 4 of Sec. 36, Tt. 
26 N. R. 6 W., Indian Meridian, Enid land district, Oklahoma. 


The record. shows that William C. Renfro, as governor of the Terri- | 


; tory of Oklahoma, ori March 26, 1894, leased the above described quar- 
_ ter section of land to the said Shaffer, for purposes of: “agriculture and 


grazing” for the term of three years (at $250 per annum) from Ja dnuary 


1, 1894, under. Provision contained in section 36.of the act of Congress: | 
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wanreveda March 3, 1891 (26 Stat. , 1043), to. be found in the following 

wor ds, to wit: | | oe | 

| That the school lands meacteaie in. Ae Doxeleaty of Oklahoma by this aa former % 
acts of Congress may be leased for a period not exceeding three years for the benefit 


of the school fund of said Territory by the governor thereof, under noeilations: to be 
preseene’: by the Secretary of the Interior. : | 


Your office decision denying Shaffer ae re to ‘ao the pr roposed 
lease is based upon the ground (1) that in the contract of lease it was 
stipulated that the lessee was not to under-let any portion of the leased. - 
premises; and (2) thatthe entire quarter section had been leased to lessee 
solely for the purposes of “agriculture and grazing.” — 

It is disclosed by the record that the ten acres proposed to be under: 
let is to be used for the purposes of a brick plant—more commonly 
known as a brick- yard—being for-a purpose and use quite different 
from that for w hich the land was: leased to baat as shown by the , 
rental contract. : 

Appellant substantially aes his appeal upon the proandl 


That publie policy and prosperity. in the vicinity. of that portion of the Girone 


Outlet in which the above described pr einises leased by applicant is situated demand 


that the lands surrounding and included therein should be utilized to the end and — 

for the purpose for which they are best adapted and that said tract of ten acres is : 

“suitable for no ) other: PE pone than that plouiongd (brick- -yard) in Plamtiit’s Appl: : 
cation.” 


‘In. his application to sub-let the tract above dissipated ppooiate 
alleges that he had such. action in view, for the stated purpose, beforé 
and at the time of executing the lease, under which he holds the land, — 
and his attorney contends that such right and privilege should be. 
- granted him since he (appellant) ‘is a farmer and has no time nor has 
he the skill to utilize this particular portion of his land for the pues 
aforesaid, and he can not utilize it for any other purpose.” 
| Admitting all of the above averments to. be true, yet the best and 
| highest. evidence of the rights of the lessee under the written contract 

is the covenants therein contained. | : 

No matter what may have been the intention afte purpose of the 
‘lessee prior to and at the date the lease was actually executed and 
approved, respecting the uses to which the land was to be put, still the | 
government can in.no way or manner be bound by such intention or 
purpose of the lessee, its obligation and responsibility to said lessee 
only being measured by the terms of the contr act of lease entered into. 
by the lessor and lessee. — a : 

Some of the material conditions or covenants contained in ‘the regu. 
lations prescribed by the Secretary of the Interior under section 36 of 
the act of March 3, (1891, and embodied in the lease, are in words as 
follows— 7 | | ° 

- The said party. of the second part Jovewants with ihe said eee of the first at 


that he will not cut or remove, or permit to be cnt or removed any timber from said 7 
land, that he will not quarry or remove, or permit to be quarried or TONOROS, any 
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puilding or other diane from said land, secant such as may be necessary. for the 7 


foundations for buildings thereon ; that he will not mine or remove, or permit'to be 


. mined or removed, any minerals therefrom; that he is leasing said land for agricul- 7 
tural and grazing purposes, and that he will cultivate the same in a husband-like — 


manner ; that he will not assign this lease, nor underlet any portion of the leased. . 


premises; and that he will not commit any acts of waste upon or to said land., 


It will be observed from-the above that not only building material— 
such as timber and stone suitable for building purposés—is included 
in the prohibitioa relating to removal, but that said restriction. applies 
equally to all stone other than that ee for such building purposes. 
By the express. terms of the paragraph, last above quoted, building 
, stone found wpon. the premises could only be used for the foundations 
of buildings erected thereon; but, as stated, could not, as well a8 stone 
suitable for such pur pose, be removed from the land. | 
- While it might not be necessary, perhaps,.in any instance for the sub- 
lessees to. remove any of the clay, in its original form or state, from 


the rented premises, yet when the clay is reduced to the form of bricks 


for building and other purposes, such brick would necessarily be _ 
removed therefrom. The clay from which the bricks are made partake | 


-as much of the realty of the leased tract as do the timber and stone 


thereon, and the preservation and retention of the former ‘upon the. 


tract seems as equally desirable as the latter, especially where thereis 


_ ascarcity of brick clay in the neighborhood, and use of the clay for the 
desired purpose would be a breach of the contract, resultin os in an act — 
of waste upon and to theland. oe 
Sections 16 and 36, reserved by Congress in the Territory of Okla- 
~homa for ‘school purposes, are held in trust by the government for the 
object intended, and it is proper that such policy respecting the use 


thereof should be pursued and adhered to as will best preserve and. . es 


increase the value of such lands during. governmental supervision 
and control thereof, as is sought to be’ done by existing departmental | 
regulations, as embodied in that portion of the lease contract above — 
set forth. — : 3 _ 
To lease these lands for grazing purposes can in no wise e injure them, 
and to let them for agricultural purposes, with stated restrictions, will - 
undoubtedly increase their value; but to sub-let any portion of the- 
same for the purpose designated in Shaffer’s application, would neces- 
‘sarily create “‘ waste,” result in the removal of a very valuable portion. | 
of the realty therefrom; which might ultimately, if not now, impair the 
usefulness of tlie tract in question, and lessen the value of. the same. 
Under the. preseribed regulations, and the clear intent of the cove- 
nants of the lease, Shaffer. himself would not be permitted to use the 
land, proposed to be sub-let, for the purpose indicated, and it i 18 evident : 
that he can not give eee to any one to do that which he can not 
im person. : ; Me , 
-For.the foregoing reasons your : office ection: declinin gto approve 
apelin: application to sub- lease any. portion, of the tract leased. OF . 
him, is: hereby affirmed. | = oo 7 


144. _—Ss DECISIONS RELATING TO THE PUBLIC LANDS. _ 


RIVER-AUTHORITY TO CHANGE. THE CHANNEL. ~ 

 §. ©. BURNHAM ET. AL. 
- The Secretary of the Interior is without authority to grant an application for a 
permit to change the channel of a river, the boundary of lands reserved by | 
executive order for an Indian reservation, where such action is not required for 


the eare and disposal of the public lands, or for the protecwon of the Indians . 
“in the use and enj oyment of the reser vation. 


Aastdton Aitorne, 2Y- General Hall to ‘the Seer etary of the Interior, Sep: 
tember 6, 1895, oe , aia, W.) 


i have the cone to state that I have received and edtetally con- 
sidered the petition of 8. C. Burnham, P. N. Collyer and C. J. Collyer, 
for permission to change the channel of the San Juan River in Sec. 14, 
T. 29. N., R. 15 W., in New Mexico, which was submitted to you by the 
Commissioner of Indian Affairs in his letter dated May 9, 1895, and 
referred to me by Acting Secretary Se on the 17th of ee 1898, | 
for an opinion in the matter. | 

The authority asked for is to ciaaas: fie ehanial of the San Juan - 
River in the section named by putting a canal straight across a bend. 
At this point the San Juan River is the north boundary line of the 
Navajo Indian reservation, madé so by executive order dated April 24, 
1886. All of the land of the Navajo reservation in the said section 
fourteen is publie land, and was only placed in reservation for the 
Indians by the.executive order aforesaid. ; 

The petitioners represent that they own ail the adjoining laud ¢ on the 
north side of the river, and that the Collyers also own about thirty 


acres in the bend on the south side. They also represent that in time _ 


of high water the river is constantly.cutting further into their land on 
the north bank, and will in a few years take in their houses and com- 


_ pletely destroy their farms, which arein a high state of cultivation, and 


coutain valuable orchards atid vineyards. They say the encroachments 
are So serious that the Collyers have to keep up a regular system of | 
brush eribs for some distance along the river front to prevent their — 

house from caving in. They also represent that the. proposed change 
would not interfere with any irrigation canal, or other water right, or 
otherwise injure any person on either side of the river. The agent for 
the Navajo Indians corroborates all of these representations, and rec: 
- ommends that the prayer of the petitioners be granted. 


Oprnton.—The_ Secretary of the Interior is nowhere empowered in 

express terms to anthorize any interference with the channel of a stream, — 
- either navigable or non-navigable, in either a State or a Territory; and 
if he is invested with such. power at all it is by implication. He is — 
charged with the supervision of the public business relating to the 
Indians and the. public lands. Obviously this includes the power to 
- perforni or- authorize any act necessary to the care and disposal of the 
Bublic lands as the statutes direct, and to b BEgveet the Indians in the | 
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“use a enjoyment of their respective . reservations. “Manifestly the : 
changing of the channel of the San J wan River as. pr ayed for by the 

a petitioners, however imperative for the protection of their property, is 
not necessary to the accomplishment of either of these purposes, and 

power to authorize such a change does not seem to be implied in. the 
general power conferred upon the Secretary for the anne vision of | - 
these or any other branches of the public business. 2 

There is no allegation in the petition as to whether the San. in is 
a: navigable or non-navigable river. If it were necessary. however, or 
- would alter the case, I think the Seer etary could properly take judicial - 
notice that it is a non-navigable stream. If it were a navigable river, 
unquestionably it would be under the exclusive control of Cougress, 
though if it were situated in a State the legislature thereof might exer- 
cise jurisdiction in some cases in the absence of Congressional ‘action. 
Jurisdiction over non-navigable streams is vested in the legislatures _ 

of the States in which they are situated.. Undoubtedly the legis- 
lature of a Territory may also authorize the changing of, the channel of 
a non-navigable stream in some cases, but not where it would inter fere 
with at Indian reser vation, as in this case. 
| ‘Ther efore, I conclude that the authority pr a for by the petitioners | 
ean only be granted. by Congress. 
Approved. 

Jno. M. REYNOLDS, 
Acting Secretary. 


_ APPLICATION TO ENTER-—SEGREGATION. 
McCREARY v. WERT ET AL. 


An application to enter should not be allowed for land included within tie prior 
pending application of another. 

_ An application to enter conflicting in part with the prior r entry of another may be 

allowed as to the part not in conflict, and rej jecten as to the remainder. 


AN g Seer etary keynolds to the Dene of the General Land Office, - 
| September 4 1898. % @ . {OWL B.): - 


ml have considered the appeal of James agai from the decision of | 
your office of: February 24, 1894, cancelling his entry, No. 4940, of lots - 
J and 8 of section 8, T. il N., R. 7 W., Oklahoma land district, Okla-. . 
homa Territory, and of Annie "Maney, from the same COCHIN, digmise: ” 
ing her contest against the entry of 8. H. Wert. 


April 21, 1892, Wert made homestead entry, No. 3576, of lots 5 and 6.2% 


of section. 8, a. a N., R. 7 W., and on the same day made application . 
to amend his entry to the NW. 4 of said section 8, alleging mistake i iD 
making his entry. 
April 21,1892, Sadie E. McCreary eae appleation to enter lots 5, | 
6,7 and 8 of aid. section 8, which the local officers held suspended dur. : 
- ing the pendency of Wert’s s application to amend his said entry. _ 
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July 1, 1392, Annie Maney filed i affidavit of contest, agains | 
_ Wert’s entry, alleging prior settlement. | 
July 16, 1892, Logan made his said entry, No. 4940, | 
- October 26, 1892 , Mrs. McCreary filed affidavit of contest, Sieeue | 
settlement on lots 5, 6, 7 and 8 on April 19, 1892, and abandonment by. 
Wert of lots 5 and 6 eo by his entry. : 
A hearing was had. -Mrs. McCreary, Logan and Miss. Maney 
appeared, but Wert made default. The register and receiver recom- 


mended that Logan’s entry of lots 7 and 8 of section 8 be cancelled ; 7 


-. that the homestead entry of Wert of lots 5 and 6 of section 8 be alse 7 
cancelled ; that the contest of Annie Maney be dismissed, and that the 
right to make: homestead entry of lots 5, 6, 7 and 8 of Section 8 be | 


. awarded to Sadie E. McCreary. 


On appeal your office affirmed the judgment. of the local office. “The 
appeals from this decision bring the case to the Department. 

The findings. of fact are concurred in by your office and the local 
Officers. 

It is claimed that you erred in holding, that Logan’s ae of lots 7 
and 8 was improperly permitted, while those lots were cover ed ny the. 
pending application of Mrs. MeCredicy. | | 

It is true, it is a well settled doctrine. that au sopevac to. dite 


_ Jand covered by the existing entry of another confers no rights. upon 


the applicant. Walker v. Snider, on review (19 L. D., 467), Maggie | 
Laird (13 L. D., 502). But in the case of Goodale v. Olney LD, — 
| 498), it is said | | | 

_ It will be seen from an examination of these cases that the: mere spplivation to 


enter land covered by a homestead entry or other reservation, does not of itself 
withdraw the land or in any manner affect its status for the reason, land so reserved 


is already segregated, nor is it the equivalent of an entry. It is oni the equivalent oa 


of au entry ‘‘so far as applicant’s rights are concerned,” and it has merely the effect 
_ to withdraw the land from other disposition,” that the right of the applicant may 


be protected, but such right is dependent upon his showing that the land was sub- 


ject to entry at the date of his application. 


Aud in Mallet ». Johnston (14 L. D., 658), it is held that a sending 
application to. make homestead airy protects the right of the appli. 
cant as against the subsequent claims of others. = 

Mrs. McCreary’s application to enter lots 7 and 8 of séetion 8 8 (which | 


“were not covered by Wert’s entry) was pending at the time Logan 


applied to enter those lots, consequently his application should not have 


been allowed. Because Mrs. McCreary’s application for lots 5:and 6 -— 


conflicted with Wert’s homestead entry, it did not follow that her appli- 
cation to enter lots 7 and 8 should have been rejected. Her application 
as to lots 7 and 8 might have been allowed to stand, and nee as to 
‘lots 5 and 6, upon her relinquishment of those lots. . 7 
I find no error in your affirming the decision of the local officers in 
> dismissing Miss Maney’s contest. ; me 
- Upon the whole, I approve and affirm your decision. 
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OKLAHOMA LANDS—SETTLEMENT CLAIM. 


McMurray v DARBRO. 


a Oe: Gio: is ithin fie Territory of Oklahoma prior to the act of Mar ch 2, 1889, ane a 


within a few days thereafter leaves said Territory, and remains outside during . 
the rest of the prohibited period, is not by such pr esence ¢ disqualified. as an entry- 
-..”° man, where the facts in the case do not raise any question as to advantage eeined 
‘by the elnnant through his preseuice in the Territory. . | 


7 Acting g Secretar ‘y Ret ynolds to the Commissioner of the cae ad Tina Office, - - 


| September 10, 1895. es (FF. WwW. CG.) a 


Bi ie considered the appeal by J. F. McMurray, fron your office. | 


decision of April 29, 1893, dismissing his contest against the home-- 


| ‘stead entry of Wm. Darbro: covering lots 4 and 5 and the W. 4 of the ei 
_ Nw. 4, Sec. 9, T. 11 N., BR. 3 W., Oklahoma land district, Oklahoma. 
On April 30, 1889, Dar bro filed soldiers’ declaratory statement for the 


. and above. described and on October 23, 1889, he made homestead _ 
_ entry of the land. eh 
~.. On February 24, 1891, MeMurray filed an affidavit of contest eee et 
said entry ailcene eaae Darbro entered upon and occupied said land — 


~ and other lands in said Oklahoma country and Territory after Mar ch. 


2, 1889, and prior to and before the hour of twelve o’clock, noon, of the | 
22d of: pee 1889, in violation of the act of Congress and of the Presi- 
. dent's proclamation of March 23, 1889, opening lands in the Oklahoma ae, oo 


Territory. for settlement. | 
Hearing was regularly held upon said contest, both your office and 
the local officers finding in favor of the defendant: 
At the trial of the case defendant admitted that he went pine the 
Oklahoma country in the month of January, 1889, and remained therein 


until the 7th or 8th of March following, when ie left. the Oklahoma 


country and. remained outside until the 22d of April, 1889, when he. 


~ yode on the railroad train which started from Purcell, immediately after <7 


_ twelve o’clock, noon, on the day of the opening. 


‘In his. ee he states that he learned of the passage of the act i. 


= of March 2, 1889, two days prior to the time he left,.but does not swear ¥: . 


that the knowledge thus gailied was the cause of ‘his leaving. 

The contestant. attempts to show that Darbro did not in fact leave 
the Oklahoma country at the time alleged, the early part of March, 
1889, and that if he did he was again within the inhibited country -* 


: : - dain g the latter part of that month and even up to the day of opening» 2 = 


-- Both your office and the local officers found that the testimony does 


a not sustain the contestant in this matter, but that the weight of the — : | 
testimony is in favor of the defendant and that he was not within thes 


Territory after leaving it upon the 7th or 8th of March, 1889. 
_ From a review of the testimony I see no reason to disturb the con- 
curring decisions of your office and in local office nen this question. | 


at of fact. 
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The sole question for consideration heeetor’ is as 5 to qnetnes Aetna 7 


ant’s presence in the Territory between the 2nd and 7th or 8th. nl ae 
-. March, under the circumstances shown in :this case, are sufficient to © 


_ bring fu within the class of persons: disqualified by the provisions of | 
the act of March 2, moe) pom maine entry within the Oklahoma 
Territory. : 

While it was uridoubtedly unlawful 5 Darbro to - iinin this coun- - 
‘try, even prior to the passage of the act of March 2, 1889, yet.as he 
seems to have left the country soon after the passage of ae act and 
within two days after learning of the same, I do not think. he comes 
within the spirit of the act in so far as to hold that he is disqualified 


; _ thereby from making entry of lands within the OkJahoma country. 


‘The question of advantage gained by knowledge acquired during the 
‘period of his stay within this country after his entrance in January 


and prior to leaving in March, 1889, is not raised in this case, for the ‘| 


‘reason that his selection and Spuisiient were not made until three days 3 
after the opening, and his claim stood undisputed and unquestioned for 
“nearly two years after his filing had been made.. : | 


The testimony shows that he moved his family upon the land in Octo- e 
ber following the making of his entry, and that up to the date of hear- 


ing they had continuously Teguee ene making improvements | 
valued at $1,000. , | 

~ From a canstal examination of the ee record I find aeuine to. 
question in defendant’s good faith in the matter of his connection with 
his claim made to this land, and therefore affirm your office decision, 

-and direct that Darbro’s entry be permitted to stand, ee to future 
compliance with law. — 3 , 


OKLAHOMA LANDS—SETTLEMENT RIGHTS. 
Mnrz v SRELY. 


: One who is eueneily within the Tertitory during. the prohibited ada but’ oes 7 
outside prior to the hour of opening, and gains no advantage over others by his. 
“presence in the Territory during the prohibited period, is not by such: ae . 
disqualified as an entryman. , : 


| a Acting Seer etary y Ret ynolds to the Commissioner of the General Land Office 
| S eptember 10, 1895. - (ELM. RB.) 


7 This case involves the SW. 1., See, 2, T.18 N., 2 Ww. Guthrie land | 
district, Oklahoma Territory. — 
On May 8, 1889, Albert Seeley made inonfentaadl sai for Gi above 


described tract; on March 1, 1890, John Metz filed his affidavit.of con- 


test. against five entry of Seeley, pins that he, the entryman, had 
violated the acts of Congress and the proclamation of the President: by. 
ee. the lands 1 ip ‘Oklahoma ee between the second. day of 
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: March aa the 22d day of April, at the hour of noon, 1889, Hiasmach as P . 2 
he, the said. Albert Seeley, had on the 22d day of April and prior to the — 


hour of noon, which was the time fixed for the opening of the land, 


“entered and. ocenpiee: land in the Territory een the morving of. that 
: day. | We 
duly 27, 1891, the local officers senagrea: their Aceon wherein they: oS 

~- held for eanibellanion the entry of Seeley and: sustained the contest of. 


Metz. © Upon appeal, your office decision of J uly 22, 1892, reversed the 


- findin es of the local officer: s,and upon further appeal by the contestant, : 
_ the case is now before the Department. | 


The evidence shows that Albert Geely: wont no the Territory. of 
Oklahoma in May, 1888, in the employ of the Atchison, Topeka and 
Sante Fe Railroad. company, conducting an eating and boarding house’ 


in its interest, and was in such employ on April. 21, 1889, when, as the — | Be 
result of a conversation with a lieutenant i in the army, fie went outside _ 


of the Territory upon that day, and re-entered at the hour of noon on 
the 22d. During his absence his family remained at Mudhall and the | 


land he subsequently settled upon was distant about one mile from his _, 


residence at Mudhall. | 
There is some (ec ieny that’ he entered the Reiteey prior to the - 
hour of noon but it is not of a legal or competent nature, . 
_ On his return he came to Alfred or Mudhall, where he had lived 


uring his stay in the Territory, and proceeding abet the distance of. bye 


a mile settled upon the land now in controversy. 


- The question at issue is: was such entry and presence: in the Territory. a 
a disqualification under the acts of Ven eren of March 1 and 2, 1839 | 


Ce Stat., 757, 759, and 980)? ae 
The act of March 1, 1889 (25 Stat., 157-759), ratified and. couiiined! 


an agreement with the Muscogee (or Creek) Indians in the Indian Ter. . 


ritory whereby their land was ceded to the general enone The 
second section of that act was as follows:. 


That the lands acquired by the United States under said avreement shell be. a part of 


of the public domain but they shall only be disposed of in accordance with the law 

‘regulating homestead entries and to the persons qualified to make such homestead 
entries not exceeding one hundred and sixty acres to one qualified claimant. And 
the provisions of Sec. 2301 of the Revised Statutes of the United States shall not: — 


apply to any lands acquired under said agreement. Any persons who may enter 


upon any part of said lands in said agreement mentioned, prior to. the time the 
_ Same are opened to settlement by act of Congress shall not be permitted to occnpy or ; 
. make entry of Jands as lay any such claims thereto. 


"In the act of. March 2, 1889 (25. Stat., , 980), it is said: 


And pr ovided fur ther, That such entry shall bei in square form as nearly 2S practica- 


ble and no person be permitted to enter more than one quarter section thereof, but ~~ 


until said lands are open for settlement by proclamation of the President, no person. © 


- shall be permitted to.enter upon and occupy the same, and no.person violating this : 
provision shall ever be spenmuuee to enter any of said lands or fe a an ~ rights 3 
thereto. ee Aa 
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: ‘The President issued a proclamation dated Mar ch 3y 1889, in | which 
he said: | | | 7 pF 


| -Warnirg is hereby again expressly given that no person entering upon and occupy- 

ing said lands before said hour of 12 o’clock, noon, of the 22d. day of April, A.D. 

eighteen hundred and eighty-nine hereiwberore fixed will ever be permitted to enter 

-any of said lands or acquire any rights thereto ; and the officers of the United States 

» will be. required to strictly enforce the proy isions of noe act of Congress to the above 
effect. | | 


These acts and the proclariation: of the President have been con- 
| strued by the supreme court in the case of Sinith v. Townsend (148 
UU. 8. , 490). There the court says: 


The evident intent of Congress was by this legislation to put a wall about this entire 
Territory and disqualify from the right to acquire under the homestead law any 
tract within its limits every one who was not outside of that wall on April 22, when 
_ the hour came the wall was thrown down and it was a race. between all outside for 
the various tracts they mi ght desire to. take to themselves as homesteads. 


In the case of Laughlin v. Martin et al, (18 L. D. , 112), it was held: 


" Presence Ww ithin the T ‘erritory during ihe oTeater part of the period from March 2, — 
1889, to the hour fixed for opening disqualified a person so present AS a homesteader 


unless it appears that he was lawfully within the Territory. 


ee ‘In the case of Smith %, Townsend, supra, Sinith was inside tlie Ter- | 
ritory at the hour of opening and though lawfully there at that hour, 


had not conformed to the evident intent of Congress that he should be 


outside the wall at the hour of noon on April 22, 1889, aud was, there- 
fore, held to be- disqualified as an eutryman in the Territory. In the. 
case at bar Seeley was inside the Territory, as he alleged ere and 
was outside at the hour of opening. 7 

~The Atchison, Topeka and Santa Fe Railroad Connie, aS a aay = 
organized corporation, had purchased the right of way from the Indians — 
and had an easement upon that portion of the land covered by the right. 
of way through Oklahoma Territory. The agent and employés were 


- rightfully withiu the Territory, and being rightfully there, do not come 


~ within the prohibition of the section quoted, provided ee were outside 

when the hour of opening caine. 

The crucial tests in these cases, when. h PEN facie showin g is- made 
that a person had. violated the letter of the law by going inside the 
territorial limits, are: first, was sueh entry lawful? second, was the 
party so coming within the letter of the Jaw outside at the hour of 
opening? third, did his presence inside the Territory during the pro- 
hibited period result in giving him advantage over others In reaching 
and selecting the land settled upon?. 

This last seems to be the important inquiry to be inade in Seeley’ S. 
case. The land selected was uear his place of residence during ‘the 
; prohibited period and the presumption naturally arises that his pres- 
ence gave him an advantage over others who had not been. there in 

selecting and reaching it. This presumption, if not overcome Oy a 
_ ative proof, would stand, and disqualify him. | 
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Your office found that this preamuption was overcome by proot and net 
sustained Seeley’s entry. In addition to his uncontradicted testimony. 
that he had never seen the land before his settlement on-it, and that he... - 
had no knowledge of it, is this very significant fact, that although the 

_ tract was in a mile of. his residence, it was half past two o’clock p. m. 


of the 22d of April, 1889, before he reached it and made his settlement. 


‘I: think the evidence authorizes the conclusion in this case, that Seeley 


gained no advantage over others by reason of his presence in the Ter- 


ritory during the prohibited period, in ene a se on the 
tract in controversy. | | 


Our office decision is ace 1 ely appoved, 
OKLAHOMA LANDS—QUALIFICATIONS OF SETTLER. 


McO ORMICK Uv, TURNER. 


oRecdeuen within the Territory of oiiahonia (under permit. from the War Depart: | 


: ment) and presence therein during the prohibited period, does not disqualify a 
settler as a claimant for lands in said Territory, where by such presence no ~ 
advantage is gained over others, and the claimant. is ounens the boundary line | 
at the hour of opening. : : 


| Acting g ‘Secretary Reynolds to the Conimisstoner of the General Land Office, : 


—_— | September 12,1895, (OW P.) | 
I ‘have Gendered the appeal in this case, involving the NE. 4 L of. 


section 5, T. 12 N., BR. 8. W., Oklahoma. land. district, Oklahoma. : 


Territory. : a3 
The record shows that aoa 19, 1892, ce ames oe ‘by sent filed 
soldier’s declat atory statement, No, 270, for said land, and that on April. 


25 following, Lizzie H. MeGormick made homestend entry, No. 3788, ° 
for the same tract. October 11, 1892 ,, Turner made actual entry of the 7 
land. | 


A hearing’ v was iad Oi the Hieteete of Miss McCormick against” 
Turner’s entry, alleging that she settled upot the land. before Turner’s 


declaratory statement was filed. The register and receiver decided in 
favor of the plaintiff, recommending the. cancellation of Turner’s entry. : 
On ‘appeal, your office affirmed the judg ment of the local oucere: 
. ‘Turner has appealed to the Department. : 


There are two questions in the case: Priority of serulomenie: Sela: 


aston of the law and of the President’s proclamation, opening ‘the. ae 
Oklahoma Territory to settlement. 


Your office concurred with the local officers in their Anata got nen 


holding that the testimony shows that for several years before the 


country was opened to settlement, the father of the plaintiff resided at 


Fort Reno, within the Territory, under a permit of the Secretary of. = 
War, as the dairyman at the fort; that the plaintiff, resided with him, 


assisting him in conducting his dairy; that she was. not acquainted 


with the land 4 in controversy, altiough it Is aod about three wiles 
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from the fort, because, as the plaintiff testifies, she always stayed close 
around the fort, unless she was away at EH] Reno; that during the fore-: | 
“ noon of April 19, 1892, accompanied by her sister and both mounted 
on fleet hor ses, she pide from the military reservation of Fort Reno to_ 
the line of the Territory, and when the signal was given they joined _ 
in the race for lands; that at.the end of twenty-six and a half minutes 
she stopped, dismounted, stuck a stake in the ground and ‘placed her 
glove and veil upon it. She also dug a hole with a hatchet, and, find-- 
ing her horse very warm, wnsaddled and led it around. That afternoon 
some one brought ler ¢ eit bedding and provisions. ‘She slept in the 
tent that night, and has since made her home on the Jand, in apparent ~ 
good faith, to the exclusion of a home elsewhere, not being away for — 
any length of time aud but a few times; that she had a small house, a 
well and a tent, and has about six acres’ broken and two acres culti- 
vated. The resend of the loval office show that Turner’s soldier’s - 
declaratory statement, was filed at least one and a half minutes after - 
Miss McCormick reached the land and initiated her claim under the | 
- homestead laws. The land in controversy is in that part of Oklahoma. 
Territory, which was opened for settlement April 19, 1892, by the proc- 
lamation of the President of April 12, 1892 (27 Stat. , 1018). - 
Pending the consideration of Turner’s appeal here it seems that he 
has filed a relinquishment of his homestead eutry, No. 72852, for the 


land in controversy, which disposes of his rights, bie the Adestion of | 


McCormick’s qualification to make entry remains. She resided with 
her father inside the Territory during the inhibited period up to the 
morning preceding the opening. “She passed out on that day before 
noon and was outside when the si ue was piven: By eee of the. 


law'she is disqualified. 


The local officers and your office seem to have concurred i in finding 


. that she obtained no advantage over others by reason of her residence 


and presence in the Territory duri ing the prohibited period and there- 

fore did uot violate the spirit of the law. As this finding is based on | 

affirmative proof—which is not contradicted—it must stand. _ 
Your office decision is accordingly approved. | 


HOMESTEAD CONTE ST—DESE RTED WIFE. 

CROSBY v. THOMPSON. | 

Where a homesteader has established a residence, and placed his wife on the land, no 
one but his wife shall be heard to allege desertion in proof of his abandonment 


or change of residence, during the lifetime of his entry, provided the wife main- | 
tains a residence | on the land... ; : 


Actin g g Seeretar; y Reynolds.to the Commissioner of the General Land Office, | 
September 13, 1895. a ee (G. C. Wk.) 


Your ites: decision of March 5, 1894, affirmed the action of ‘the reg- 
ister and receiver in recommending the dismissal of the contest, filed: 
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by aa Crosby on Bepraany 14, 1893, a eel ane homestead entry,: 
made August 29, 1888, by Simon Thompson, for the N. $ of the NE. 4 J... 
‘Bec. 3, Tp. 5 N., R. 12 'B. , Montgomery, Alabama. | . 
‘The evidence eve been carefully examined, and the same iS. substan- 7 
tially stated in the decision appealed from.. 7 | 
It is very clear that. Thompson has deserted both his wife and the 
land, but the testimony shows that at-the time this contest was filed, 
the deserted wife was living on and cultivating a few acres of the land: 
| Appellant insists that so long as. Mr. and Mrs..Thompson are hus- 


band and wife that Mrs. Thompson has no-vight “to resist a contest of 


a third party against the entry of her husband.” . 7 
_ “The. reverse of this proposition is true, namely, that, when the entry- 
man has established a residence and placed his wife on the land, no". 


one but his wife shall be heard to allege the desertion in proof of his) 


change of residence or abandonment during the period of seven years. 
from date of the entry, provided that-she maintains a re esidence on oe 
land. (Bray t. Jolby, 2 L. D., 78.) 

In this case the husband made entry of the land, vend did s some work | 
| thereon; but he appears soon after to have been iaieed with the crime 


of eee was shot by the sheriff, and left the State, his whereabouts. a 


not being certainly known, not even by his wife. Before, this contest. 
was filed, his wife caused a. horse to be build on the land, and moved: 
into’ it, and has since continuously occupied it, with snotien fainily: | 
-whom she induced to live with her. 

Thompson has, indeed, deserted the laud, and the averments _ in the 


- . contest affidavit were sustained; but the plea interposed by his deserted | 


wife, namely, that she was residing on and cultivating the land in good 
faith when the entry was attacked, Was sustained; in such. cases, the 
contest must fail. " | : 

The decision appealed from is affirmed. 


, OKLAHOMA LANDS—QUALIFICATIONS: Or Shr Ee 1 
KOLLAR v. McDanr. 


Where ve evidence sea that the. claimant was within the Territory. duri ing the =. 
. inhibited period, it is ‘incumbent on him to show that his purpose Was, not 
_to acquire an advantage over others, and in Tact did not. 


Acting Secretar: ue Re ibid to the Commissioner (of the General Cae Office, 
September 18, 1895. pee (C. W. P.) 


Oh esi OT, 1889, Thomas McDade made: homestead entry, No. 292, 
of lots 3 and 4 and ‘ie BE. 4 of the SW. 4 of section 7 3 2.12 N., BR. 6 W;, 
Oklahoma land district, Oklahoma Territory. | 

On July 7, Thomas Kollar filed his affidavit of contest in which he 


charged that McDade’s entry was made “ in violation of the President’s. “he 
proclamation of March 23, 1889, in that he(McDade) entered upon and. | > 
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| occupied a portion of the lands described and declared open. in said 


—s proclamation prior to 12 o’clock noon, April 22, 1889.” 


A hearing was had -before the local officers on September ue 1892, 
They dismissed thé contest. On appeal your office reversed their judg- 
ment and held the entry. fo for cancellation. MeDade has. PEDeHIe’ uo the 


‘te, Depar tment. 


> ~ Phe claimant, mn his mana swears that during the year just: prior - 

| to the 22d of April, 1889, he was residing at. Darlington, a point. about 
two miles from the line of the Oklahoma country, in the Cheyenne aud 
Arapahoe Indian country, engaged in gathering cattle for the U.S. — 
Indian agent and others, and admits that, while acting in this capac-. 


ity, he went into the Oklahoma country sometime during the month of _ 


April, 1889, to attend a round-up”; that this round-up was held — 
| about four. miles southeast of the me in: controversy, but he says he 
did not see it; that he went there in the morning and came back in the » 
7 evening ;. that he had a written: permit to enter the Oklahoma country, 
given to him by G. D. Williams, U. S. Indian agent; that he only 
inade this one trip in April into- the Oklahoma country. - 
Your office found that McDade was at or near the anda ill controver Sy 
during the prohibited period. Sidney Falkner in his deposition testi- 
fied that he met McDade three or four times inside the Territory dur- 
ing the inhibited period, and that he was hunting for land-corners in. 
near proximity to this land, and re to. the best of his cnowlonee he 
examined this tract. , 
Charlie Keith testitied that, as s he atid McDade passed near ‘tlie jana 
during the inhibited period, 1 McDade made inquiry of hin if he -knew 
of any good claims and he pointed out this land they were ERESME and 
said it was good land. | | : 
~The testimony of these witnesses received no notice or Eeplanaton. 
If McDade can be said to have replied to it, it was only in a general . 
way, when he states that be was only inside the Territory, one time in 
April before the opening, and did not select: the land in question or 
learn anything about it. He does not deny that he. sought information. 
I think this testimony demanded explanation and that it was incum- 
— bent.on him to show (bis presence during the inhibited period being — 
admitted) that his purpose was not to get information about land and 
that he did not seek or obtain such information. While he did not -— 
make his formal entry of the tract until April 27, 1889, his own testi-__ 


mony is that he reached it and commence. his settlement: ouit between 


twelve and one o’elock on. the day of the opening, which indicates a _ 
straight and speedy run to the travt, and does not suggest former 
ignorance of its location. fa 

Your office decision is approved. 
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|" HOMESEEAD CONTEST—ABANDONMENT. 
| TOMLINSON: ». SODERLUND. 


Engagement in public service will not be construed into an abaudonment of resi- 
dence; so long as such efforts are made to maintain TE EPEOvEDIOn LS s as manifest - 
good faith. 4 : 


eng Seoretary Rey ynolds to the Ovnsienonee of the General bane Office, | 
September 18, 1895. 7 7 | (0. JW.) 


| “This case comes before-me on the appeal of J James H. Tomlinson from 
your office decision of March 7, 1894, in which the decision of the local - 
officers, which was ‘in favor of the contestant, was reversed. a 
On March 27, 1888, Soderlund made homestead entry No. 1648 of E. . 
of SE. + and E. 4 of NE. 4, Sec. 20, T, 47 N., Rh. 10 W,, Ashland de 
district, coconut: | 
4 oe ON J une 27, 1893, James H. Tomlinson filed affidavit of Pee 
iene that the defendant “had wholly abandoned ‘said tract and — 
changed his residence therefrom for more than six months since makin; 2 


_ ‘said entry, and next prior to the date herein; that said tract is not | 
. settled upon and ¢ ultivated. by said party as required by law.” | 


‘The case was heard on J une. 10, 1893, with als in court in person 
and by attorney. 

On September 29, 1893, the be aeaee: and: receiver eepdened their | 
‘decision. in which they fond that Soderlund’s occupancy was not in — 
good faith and recommended the cancellation of his entry. | | 

“On appeal from that finding by Soderland, your office on 1 Mareh. i, - 


1894, reversed the same. 


Pe erilason | is the appellant from that decision, and the error assigned 


. : is that the evidence does not justify the conclusion reached. 


_ The chief question seems to be: Did Soderlund establish residence 

on this claim? If he did not, it is wseless to consider his oe 

of his absence from the laine! 7 : : 

| The evidence is meager on this aoe and comes almost exclusively 
from Soderlund and his witnesses. It shows, however, that Soderlund: _ 

made the entry soon after his majority: ; that he was unmarried and. | 

was weakly and not able to do heavy work; that- he put a log house,. 


_. fourteen by sixteen, on the claim soon after is entry and that he occu- fe” 


pied it most of the ‘time, until he accepted the position of letter carrier 

at West Superior, which he still beld at the time of the hearing. 
a During his occupancy he had hired labor and had some clearing done, 
covering a period of. about one year. In November, 1890, hé was: 
appointed letter carrier and from that time up.to filing contest: visited — 
the place and oécupied the house for some days at a time, about four 
times a year, continuing to have some clearing done and. planting a 
small pateh near the cabin in potatoes each year. Some of the land 
was seeded to grass. The cost of all improvements estimated. at 

| $350. 00, : ed a 
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Your office held that the proof was sufficient to esrabliah his legal | 
residence on said claim and the evidence seems to warrant such finding. 3 
~ Was the absence of Soderlund from the claim while in service as a 
letter carrier such abandonment of his ae) as. sre ates the can- 
-cellation of his entry? ; 3 

In the case of. Reeves v. Burtis (9 by D. , 525), it was held «that when 
a bona fide settler has established a residence and is afterwards called | 
away. by official duty, such absence will not work-.a forfeiture of his 
rights.” Engagement in public service will not be construed into an 
abandonment of residence, so long as such efforts are made to maintain 
and keep up improvements, as manifest good faith upon the part of the 
entryman. The efforts at improvement in this case are feeble, but in: 
the absence of evidence of bad faith on the ae of the entryman, 
your office Gen iS appr oved. | | 


SOLDIER’S DECLARATORY STATEMENT—SETTLEMENT. | 

Woop ET AL. v, TYLER. 
The filing of a soldier's homestead dedaratary statement does not. svidact the’ home-. | 
stead right if a superior claim exists. : | 


OA homesteader can not claim the privilege of a soldier’s ‘declaratory statement and — 
a settlement at the same time. | 


oa Secretary fieynolds to the Commissioner of the. General Land Office, oe 
| September 18,1895. pee GRE! Higley. 


On roe 24, 1895, was transmitted a motion by George E’.. Wood, 
one of the Caribe to the above-entitled cause, that an order be issued “s 
directing your office to certify the record in said cause to this Depatrt- 
- ment. The land involved is the E. 4 of the SW. + of Sec. 29, iL, u N.,:. 

RT W., LM. , Oklahoma, Oklahoma Territory. | 


In are of said motion the mover thereof alleges that your office 


has remanded. said case for a further. hearing to enable Tyler to make 
proof of such settlement as he could, your office holding that a settle- | 
ment claim can be asserted under a soldier’s declaratory statement 
provided the soldier’s declaratory statement is filed within three months 
from date of settlement. 

The ground for this holding appears to be that T lev’ filing exhausted | 
his rights, and hence he should. be allowed to show his settlement in 
support of his claim. | 

‘This argument would be conclusive but on the fact that the premise 
‘isuntrue.. The filing of a declaratory statement does not exhaust the 
right if a superior claim be in existence, and from.the decision of your 
office there is reason to believe such a claim existed in this case, 


In view of this, and the ruling of the Department that an applicant | 
can not claim. the privilege of a soldiers. declaratory statement anda 


settlement at the same time, ood has good ground for his application, | 


= DECISIONS RELATING TO THE PUBLIC LANDS. : ist ae 


for await, and the same is. granted, and. you will certify all the Seneca: 
‘ings in said cause to this Department that the same may be considered : 
and such action taken as will do equity. , aa 


ronan LAND CLAIMS. _ 
- CIRCULAR, | 


| DepaRomen OF THE. , INTERIOR, 
‘GENERAL LAND OFFICE, 
| Washing gton, D.C, September 18, 1895. 


| asians aan receivers of United States district land offices in the Terri- 

_ tories of New Mexivo, Arizona. and yea and the le of peas: 

Nevada and Waoming: : | 

GENTLEMEN: Your attention is called. to’ the pr ovisions of sections | 
sixteen and seventeen of the act of Congress approved March 3, 1891, 
entitled “An Act to establish: a Court of private land claims aud i 
provide for the settlement of private land claims in certain States and: 
Territories ” (26 Stats. » 854), as amended by the act ae February E 
21, 1893 (27 Stats. 470). 

ae the object of said act is the final adjudication of all private land 
clainis in the States and Territories aforesaid, so the object of said sec- 
tions sixteen and seventeen is the final adjudication of that class of 
private claims, or “small holdings”, therein described, and to furnish - 
the means herby title thereto can be Ronee by the claimants 
thereof. . 

Section sixteen relates to ‘amall holdings” diate in hoes parts of 
' said States and Territories over which the township surveys had not 
been extended. at the date of the passage of said act; and section 
seventeen relates to the same class of claims situate in township which 
had been surveyed at that time. 

By section sixteen, the right to receive patent for the land pacasied 
is recognized in any person, who has. through himself, his ancestors, .. 
_grantors, or their lawful successors in title or possession, been in the 
continuous, adverse, actual, bona fide possession of any tract of land 


| which does not in itself, or in connection with other tracts so held by 
him, exceed one hundred and sixty acres, for twenty years next pre- | 


_ ceding: the time when the survey of the township in which such tract 
is situate. shall be made, and provision. is made for the survey of such 


= land, and the issuance of patent therefor; provided that no person shall = 
be gatitled: to confirmation of, or to patent for, more than one hundred - : 


and sixty acres in his own right by virtue of his section. 
_ - By section seventeen, all persons who have been in the. actual, contin- 
- TOUS; adverse possession, through themselves, their ancestors, grantors, 
or, those under whom’ they claim, of tracts of Jand not exceeding one 
| hundred and sixty acres each, for twenty sone text preceding the time 
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- when the survey of the township in which the land is situate was made, 
are permitted, upon making proof of such possession, and of the farther 
fact that they, or their ancestors or grantors, or those under whom they 
claim, became citizens of the United States by reason of the treaty of 
Guadalupe Hidalgo or the terms of the Gadsden purchase, to enter, 
. without payment of purchase money, fees or commissions, such sub- 
divisious, not exceeding one hundred and sixty acres, a8 shall include 
their suid possessions; provided, that no person shall be entitled to 
enter more than one hundred and sixty acres in one or nore tracts in 
his own right under the provisions of this section. a > 
In- order that these claims may be adjudicated, , you will secure e from 
the surveyor- general, as soon as a township containing such claims 
shall have been surveyed, a list of the claims ther eln, with the names 
of the claimants, and if possible their post-office addr esses. In case of 
townships already surveyed, you should. be fur nished. a list of those 
claims that have been filed with the surveyor-general, that conform to_ 
legal. subdivisions, and where it is necessary to survey the claims, the 
- list should be furnished you as soon as the SUEVONS of said elnimé are 
approved. | | 
When this information has on received, you wall notify each of the | 
- claimants that he will be allowed ninety days to submit: proof of his 
_ possession and occupation in accordance with the following instructions: 


aly Each of the claimants under the provisions of section sixteen, who — | 


was in the actual, adverse, bona fide possession of his claim twenty: 
~ years prior to the survey of the township in which the land is situated, — 
and has so occupied and held the same, continuously, from that time on» 


to the making of such. survey, will be required to. make affidavit ioe 


that fact; stating therein the character and origin of his claim, and | 
the material facts relied upon to show such possession. | | | 

2. Hach of the claimants under the provision of said section sixteen 
who was not in the actual, adverse, bona fide possession of his claim 
twenty years prior to the survey of the township in which the land 
was situated, but who bases his claim upon the actual adverse, bona fide 
possession of those under whom he holds, will be required to make 
affidavit to that fact; stating therein. the name of the per rson So occu: 
pying the land claimed twenty years prior to such survey, and the 
name of each of his successors in such occupancy during the said 
period of twenty years; the respective periods, as near as may be, that 
the land was so held by each of such successive occupants; the mate- 
rial facts relied upon to show such possession during said period ; and 
giving a complete history of his title to such claim, from the first of | 
the occupants mentioned down to the present claimant. ; 

do. Hach of the claimants under the provisions of section seventeen. 
will be required to make affidavit in accordance with the foregoing 
instructions 1 or 2, as the case may be, stating therein the additional — 
facts necessary to alex that he became a citizen of. the United Biates: : 
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by reason of said. treaty of Guadalupe’ Hidalgo or ‘the teins of the - 


Gadsden purchase, or that some former occupant or claimant of said. | 


land from whom he derived his title or possession,.so0 became a citizen 
of the United States; and-in the latter.case, giving a complete history of 

the title to his alain, from the ancestor or eranvens SO naturalized down 
| to ba present claimant. 3 ade 


. If documentary evidence of the title of such claimants’ is in: exist- o 


7 aan such evidence or duly authenticated copies of the documents 
must be produced and filed by them. a # 
5. Every material fact set forth in the claimant’s affidavit, or 11eCes-.. 
gary to’ the validity of his claim, not established by Eoniperent docu- — 
_ mentary evidence, must be substantiated by the affidavits of not less — 


than two disinterested. witnesses mayne a ‘personal knowledge of. the _ 7 


. facts. 


As the proof submitted must depend upon the shavncten of the -— 


. claim, no blank forms can be prepared applicable to all cases. 


When such proof bas been filed in your office, you will examine the | . 


game in each case, and if found sufficient, in your opinion, to establish 
the title of the claimant to the tract applied for, you will approve the. | 
same and issue a joint certificate of the form hereto attached, a supply 
of which will be sent you as soon as practicable. | | 
These entries shonld be accounted for in a separate series, « com-' 
mencing with No. 1, and may be accounted for on any of your. abstracts 


with the necessary change of. heading to indicate the class of oe oe 


and referring to the acts cited. | 
It will be noticed that section 17 of said act dAilows entry aides gaia 

section without payment of purchase money, fees or commissions, and — 

as section 16 does not provide for any payment entries wall be allowed - 


. . thereunder without fees, or commissions. 


The proof required by these regulations must be inde te one ‘of | 
_ you, or before one of the officers pee by the act of May 26, 1890 _ 
(26 Stat., 121). : 
| Section 18, act of TeBREy 1, 1893, supra, jimits the time of filing 


such claims with the surveyor- eeneral to two years after the first day 


_ of. Deeember, 1892, and under this provision claims not filed, on or 
‘before December 1, 1894, should be ee by you. — 

eS respectfully, | | 

EF. Buen, 
Acting Commissioner, 

‘Approved: 

Jno. M. REYNOLDS, | | 

Acting as etary. 
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Cortifioate, a acts of March 3, 1891, ‘and Bebruary 21, 1893. 








No. ele ere ‘Lan OFFICE i = 

| ce 2, é cl Sd 
| It 18 hereby certified that, pureusnt to the pr ovisions of sections 16, 
17 and 18 of the act of Congress, approved March 3, 1891, as amended - 





by the act approved February 21, 1893, entitled “An act to amend an 


act establishing a court of private jand claims and to provide for the. 
settlement ae private land claims in certain States and Territories”, 
- - of has made satisfactory proof to the Register and 
Receiver of the continuous: adverse possession by him, or his ances- | 
tors, grautors, or their lawful successors in title or possession, for a 




















period of twenty years next preceding the survey, of —, section 
No. , in township No, ——,, of range No. - ae meridian, con- 
_ taining —~ acres. 





Now, therefore, be it known that on peeseutetion of this certificate . 
to the Commissioner of the General Land Office, the said shall 
be entitled to a patent a the tract of jJand above described. 











Register. 
—_ —_— Receiver. 
OKLAHOMA LANDS—QUALIVICATIONS OF SETTLER. 
DEWEY v. JACKSON. 


One who voluntarily and unnecessarily enters the Territory during the ergata 
period, and is within said Territory at the hour of opening is disqualified as 
- settler therein. | 


. Acting Seer ei Rei ynolds ‘e the Commissioner of the acid Land Office, 
September 12, 1895. ss (GS Wa) 


April 23, 1889, Ambrose F. Jackson by his: agent, Ed. Phillips, filed - 
soldier’s declaratory statement, No. 24, for NW. 4, Sec. 28, T. 12 N., R, 
38 W~.,1.M., Oklahoma. J sekSot made homestead entry for same land 
July 13, 1889. Affidavits of contest were filed against this entry by 
—C. WwW. Price; A.B. Moore‘and John L. Bassett, all charging that Jack- 
- gon was disqualified from holding land in Oklahoma by reason of his 
having entered the Territory during the prohibited period. These . 
contests having been dismissed Jackson on June 14, 1892 made final 
proof, and final certificate, No. 84, was issued thereon. | 

June 15, 1892, F. S. Dewey filed application to contest. The local 
officers refused to accept said application, whereupon Dewey appealed 
to your office, and by letter “H™” of December 9, 1892, your office sus- 
tained said ‘appeal, and directed the register and receiver to order a 
hearing on said affidavit of contest. “Hearing was accordingly a 
and closed June 14, 1893. | | 
~ . July 31, 1898, non-coneurring opinions by the sca officers were ren- ~ 
dered; ei copintce holding that Dewey had sustained his allegations of 
contest, and recommending that Jackson’s entry be cancelled, and the - 
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receiver holding that, while Jackson was inside the Territory during 

_ the prohibited peri iod, that he was excusable under the circumstances, 
August 30, 1893, both plaintiff and defendant appealed to your office; 

plaintiff aileeing error in receiver’s holding, and defendant’ alleging 
-. error in the decision of the register. March 12,1894, your office passed 

upon the appeals together, and sustained the finding of the register, — 


holding said homestead entry and said final certificate for cancellation. . . 


On May 2, 1894, defendaut appealed from your said office decision, and 
JI have he same now betore me, 

The appeal undertakes to specify nineteen separate grounds of error, 
whi ch need not be set out here, since they are resolvable into the propo- 


sition, that the conclusions of law found by your office, on the admitted a 


| state of facts, are erroneous. : 
‘The register and receiver did not Ai saere: ee as to the facts, but only — 
as to the legal effect of the facts. There is no defined issue of fact 
_ raised by the appeal. The facts in substance are about these: ; 
The defendant was at Oklahoma Station in March, 1889, and without 


- any license for being there, and while there he made inquiry as to the | 


location of the best lands. Leaving Oklahoma he returned to his- 
home in Minnesota, and subsequently went to Arkansas City, arriving — 
there several days prior to the opening of the Territory. While in 
Arkansas City he employed Ed. Phillips to file a soldier’s: declaratory 


statement. He was instructed to file a short distance from Oklahoma, | 


as the boomers would want the land near the station; that any tract 
in sections 27 or 28 would suit him. Jackson says his plan was to go - 
_ through the Territory to Purcell and return from there at 12 0 elock, © 
noon, for Oklahoma. With that view he procured passage on the 


freight train in the evening of ‘April 21, 1889, having been informed — : 


that the train would reach Pur cell in fine. for him to take the. incom. . 
ing passenger train; that owing to delays over which he had no con- 


trol, he was at 12 o’clock, noon, April 22, 1889, at Edmond in Okla-— 7 


_homa. That when the train reached the tr estle at Deep Fork, he heard 
. some of the train-men say that the north bound passenger train would — 
reach Oklahoma before the freight on which he was a passenger. That. 

his friend got off at this point, and not feeling well, be got off with his _ 
friend. He.denies that he went upon the-land. The register finds 
that from this point he went towards the land. At 4 o’elock A. M., 

April 22, 1889, he crossed the north iine of the Territory; and continued 
inside, being at Edmond Station at 12 o’clock, noon, and a short time 
thereafter reached Deep Fork, where he got off anal went. toward the 
landin question. It will be scen that he entered the Territory before | 
12 o’clock, noon, of April 22d, 1889, and after March 2d, 1889, and that | 
he was aide at the hour of the opening. It is ‘ctreniiously insisted by 
his counsel that it was the fault of the railr oad, or the result of acci-— 
dent, that the train was delayed inside the Territory, and ‘that conse- 
quently J ackson’s presence was. involuntary. and against his will and 
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- that he is not responsible. His selection of a train, the business of. 


' which was to carry freight and not passengers was his own voluntary 


act, and le took all risk of being found inside at 12 o’clock, noon of the | 
opening day. Itis by no means clear that any unusual or unexpected 
delay of the train occurred, but this is immaterial, since he unneces- | 
sarily and voluntarily went into. the. Territory for the purpose, as he — 
says, of getting out again before the hour of opening, but failed to do | 
so, and voluntarily left his train in the neighborhood of the land, when 
he had the option of remaining on it, and reaching Okishoms.& little | 
later. I know of no instance in which presence inside the Territory 
at the hour of opening has been excused in one entering to secure 
a homestead. This case comes clearly within the rule laid. down in 
Smith v. Townsend, 148 U. S., 490, ‘and the question as to whetherhe 
derived advantage over Sues by reason of such premature entry is not es 
material. | | ‘ae 
Your office decision ; is accordingly appr oved. 


RAILROAD GRANT—FINAL ADJUSTMENT—ACT OF MARCH 3, 1887. 
Sr, Louis AND SAN FRANcIsco R. R. Co. 


A railroad company will ee be heard to say that by a certain devision i grant Was 


finally adjusted, where supseduen tly thereto the company files additional lists 


of selections. 
That patents have- been issued’ under a railroad grant, in sceordanies with depart: ; 


- mental rulings then in force, will not bar proceedings for the recovery of title. — 
- to lands so conveyed, if it appears on adjustment, that said lands were errone- 
ously certified or patented under the decisions of the United States Supreme _ 7 


| Court. 


| Seeretary Smith. to the Commissioner of the a Land Office, Raion % 


(f. 1. H.) | br 23, 18950 Sate eB WO), 3 - 


a have considered the answer made by the St. Louis and San Fran- _ 


cisco railroad company to the rule served by your office upon. said. - 


| company to show cause why certain tracts.embraced in lists A and B,: ~ 


amounting to about 10,000 acres, which were shown by the. adjustment ; . 
of said grant to have ae excepted therefrom by reason of claims to. 


the iand existing either at the date of the passage of the act making | 
the grant or at the date of the definite location of the road, should 


not be reconveyed to the United States as are eae by the act OL of : 


March 3, 1887 (24 Stat., 556). - 
‘The answer made by the company rests upon tivo. ene first, : 


7 that departmental decision of February 6, 1889 (8 L. D., 165), was any oa 


adjustment of the grant and therefore that further inquiry with a view. | 

of suit under the act of 1887 can not be entertained; and second, that s 

_ the matter of the patenting of these lands was ae many years ago 
‘in accordance with a then in. ‘foree, and that the same 1s now res 
adjudieata, | : | oe a 
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| a edaiination of departmental Socision: of February 6, 1889, : » SUPTH, 
will Show that the only question under consideration in said decision 

was as to the amount of deduction to. be made from the. grant of 

' July 27, 1866 (14 Stat., , 292), on account of the previous grant made by | 


. the act of June 10, 1852 (10 Stat., 8), and the discussion in said decision a 


is confined to the lands falling in the conflict or overlap of the two 
grants, and was not intended as a final determination or acastnent of 
the grant of 1866, under which the company claims. 

That it was not so treated by the company is clearly shown on 
your report under consideration in which it is stated —“That since the 
last decision of the Department of February 6, 1889, the company has 
filed two lists of selections, namely: July 1, 1889, of 5,926.01 sa 
and. January 16, 1890, of 5,166.29 acres.” | 
~ = Tam, shiepeiore. of ie opinion that the grant in auesion is an unad- 
| justed. orant and the question as to the erroneous patenting of lands 


on account thereof, can. be properly considered with a view to the — 


- - recovery of the same ances the Prowssigny of the act of March Dy 1887, 


pore | 


As to the second aor of answer, namely, that the scanty: were — 
= jecued many years ago and in accordance with rulings then in force, it 
has been repeatedly held by this Department that such fact will not | 

bar the recovery of title where, upon an adjustment, the lands are 
shown to have ‘been erroneously certified or pete under the deci. , 


sions of the supreme court. 


Under date of September 18, 1894, Messrs Betton and Gray, attor- 


= —heys for the company, requested to be allowed the usual me ye 


which to make any further showing deemed necessary. svOune 

further has been filed, however. 

-.. The lands. sought a be recover ed are ambianed: in two lists, A and 
B; list Ae ‘overing lands embraced in homestead entries at the date of — 


ae 7 the grant. and the definite location of the road, and list B those tracts 


which were. embr aeed in preemption filings at the date of the grant 
-and definite location of the road. These were subsisting claims and, 

; under the decisions of the supreme court, served to except the anda 
covered thereby from the operation of the grant, and upon the cancel- 

lation or abandonment of the same, the lands inured to. the United 
States and it was erroneous to have patented them on account of the 
grant to the said company. 

ot have, therefore, to direct that demand be niade upon si company 
“as contemplated by the provisions of the act of March 3,.1887, supra, 
and at the expiration of the time allowed in said act in keen to. com- 


: i‘ ‘ply with said. demand, that report be made to this Department of the 


-‘aetion taken by said company to the end that such farther action may - 
“be taken in the DESIRES 2S the facts may warrant. « 
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PRACTICE—NOTICE OF HEARING. _ 
; HART v, HECTOR, 
in sqnpatine the period of notice given by personal service of a hearing before the 


— local office, the day on which service is made should be excluded, and the time - 
counted as beginning to run on the next succeeding day. | 


Acting g Secretary Reynolds to the Commissioner of the General Land 
Office, September 12, 1895. (J..L. McC.) 


Lorenzo W. Hector has filed a motion for review of departmental 
decision of December 14, 1894, in the case of Isaac Hart against said 
Hector, holding for Cancellation the homestead entry of the latter for 
the SW. of Sec. 32, T. 30 8., R. 30 E, , Visalia land district, California. 

The principal allegation of Caer aid the only one ane be here 
considered, is the one which contends that proper notice. of the hearing | 
was hot given the defendant, and ther efore peeeeeyon was not | 

acquired. : 7 oS 
— Rule 7 of Practice says: 


At least thirty days’ notice shall be given of all: hearings before the register and 
receiver, unless, by written consent, an earlier day shall be agreed upon. | 


According to the record, as set forth in your office decision of Ju une | 
AY, 1893, | 


Personal service of the notice of contest was made on the defendant on the 15th 
day of November, 1892. On the 15th of December the case came on for hearing: 
Omitting the 15th-of. November, the day on which notice was served on defendant, 
and counting the 15th of December, the day of trial, the defendant had vhinty’ days’ 

notice. 


The proper method.of ee time in. case of service of notice 
of a decision rendered was discussed in the case of Dober v. Campbell 
~(17L. D., 139), and again, more ae in the case of Shields », McDonald — 

(18 L. D., 478). | : 

The language of Rule of | Practice 17, aera dinciesedl: ‘and of Rule 
7, now under consideration, are sufficiently similar to justify a parallel 
aethod of computation, based upon the general rule set forth in Kind- 
lich’s. Interpretation of Statutes, (Sec. 390): | 


. The weight of authority seems to be that one of the terminal days Should be 
excluded, and that, in general, this should be the first day. 

In the ease at bar, omitting the first day, November 15th, and 
accounting time as beginning to run on November 16, on Deccmber 


_ 15th the defendant had had thirty days’ notice. 


_ No reason appears for disturbing the decision henctolore rendered. 
The motion for review is therefore dismissed, and transmitted herewith. 
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* RAILROAD GRANT—PRE- EMPTION FILING. 
Fis v. N ORTHERN PACIFIC R. Bh, Co. 


| An une anceled pre-emption filing of record at the date when a railroad grant Caneniee 
effectiv e excepts the land covered thereby fr om the operation of the grant, even 
though at such time the statutory life of the filing has expired. 


| | Seeretary Smith to the Commissioner of the General Land Office, Se ime 
ioe I. He) ber 283, 1895. (J. LL. MeS.) 


George Fish has appealed from the decision of your office, dated 
November 22, 1893, sustaining the action of the local officers in reject- 
ing his application to. file pre-emption declaratory statement for the 
NE. 4 of the NE. 4 of Sec. 31, T. 20 N., BR. 4 E,, Seattle land district, 
Washington, becaune of conflict with the erant to the Northern Pacifie: 
Railroad Company, which listed the and, per list. No. 34, on J une 30, 
1888. 

The land is. situated within ihe: primary limits of tis Sanh to said | 


company, by the act of July 2, 1864, on its branch line. The map of —o | 


general route was filed August 20, 1873, and map of definite location — 


seh on March 26, 1884. It is also within. tine primary limits of the orant, 


by the joint resolution of May 31, 1870, to said company on its main 
_ Jine—the map of general route of eh was filed go esi) 1870, and ; 

map of definite location May 14, 1874. | 
_ It appears from the record. that one Kdward Davis, on J anuary ‘13, 


1870, filed pre-emption declaratory statement for the tract, alleging set- - | 


blement December 21, 1869. The action of ‘your office was based upon - 
the ground that Davis’s pre-emption filing had never been perfected 
into an entry, and that at the date of the grant to the branch line 
(July 2, 1864,) there was no entry or filing or record, and at the date of 
the deanite location of said branch line (March 26, 1884,) Davis’s 
declaratory statement (filed January 15,1870,) had expired. - 

~ The Department has hitherto held that an expired” pre-emption 
filing, although remaining of record at the date when the grant became 
effective, would not of itself except the land covered thereby from the 
grant. (Northern Pacific Railroad Company-v. Stovenour, 10 L. D., 645; 
Meister y. St. Paul, Minneapolis and Minnesota Railway Company ot 
at., 14 L. D., 624; end many other gases. ) 

The supr sine one has recently, however, rendered a decision in the 
case of Whitney v. Taylor (158 U.8., 85), bearing upon this question. 
The land in that case was situated within the granted limits of the 
Central Pacific Railroad. A map of general route was filed June OO, 

upon which withdrawal was ordered August 2, 1862, The map of 
_. definite location was filed March 26, 1864, The company subsequently — 
included the tract in a list of lands. for which it asked that patent issue; 
but the-records showed that, on May 28, 1857, one H. H. Jones had 
filed declaratory statement for the land, ae settlement on Jan- 
tary 16,1854, The company offered testimony before the local officers — 
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tending to show that Jones had never resided on the land, and they so 
decided. That decision was affirmed by the Department on. July 17, 

1888, on the authority of the case of Malone v. Union Pacific faiitoad: 
Conmaiy (7 L. D., 13)... On August 28, 1888, one Frank C..Taylor made 


homestead entry: of the tract, which he commuted to cash entry. on 
July 1, 1889. On January 14, 1889, the company presented a list, con- . 


taining this tract only, to the local officer s—which they rejected on. the 
authority of the departmental decision in the Malone case. On appeal 
the case came to the Department, which on August 19, 1890 (11 L. D., 

195), held that, as: Jones’s pre-emption filing “was of second and prima | 
| valid at the date the company’s rights attached, it- served to. 
 éxcept the tract from the operation of the grant, under the ruling in 
the Malone ¢ase(supra). The supreme court, before which the question 
was subsequently brought, also holds that the tract was excepted from 
the grant by virtue of Jones’s pre-emption filing—but base their 
decision upon somewhat broader ground, It says that, in case of. a 
pre: emption filing, the sale as in vase of a homestead entry— 


The entry being made, and the certificate being executed. and delivered, the par- 

ticlar land ‘entered becomes thereby segregated from the mass of public lands, and 
takes the character-of private ‘property. . . . .: So long.as it remains a sub-: 
sisting entry of record, whose legality has been passed upon by the land ‘anthori-: 
ties, and their action remains unreversed, it is such an appropriation of the land as 
segregates it from the publie domain, and therefore. precludes it from subsequent 
grants. . . 0... When in the loca] land office there i is an existing claim on the 
partof an individual under the homestead or pre-emption law, which has' been recog- 
nized by the officers of the eovernment, and has not been sanceled or set aside, the 
tract in which that claim is existing is excepted from the. operation of a railroad 
land-grant containing the ordinary excepting elauses, and this notwithstanding such 
claim may not be enforceable by the claimant, aud is subject to cancellation by the - 
government. at its own. sug gestion. . . .. The acceptance of such declaratory: 
statement, and noting the same on the books of the local land office, is the official 
recognition of the pre-emption claim. While the eases of the Kansas Pacific. Railway 
Company v. Dunmeyer, and the Hastings & Dakota Kailway Company.%. W hituey, 
supra, involved simply homestead claims, yet, in the opinion in each, pre-emption 
and homestead claims were mentioned, and considered as standing in this respect 
on the saine footing. .. . . . This declaratory statement bears substantially the. 
same relation to a purehase under the pre- emption law that the original entry in a 
homestead case does to the final acquisition of title. he purpose of each is, to 
place on record an assertion of au intent to obtain title under the respective stat- 
utes. . .-. .. Atany rate, Congress has seen fit not to require an affidavit to a 
declaratory statement, and has provided for the filing of such unsworu statement as 
the proper means for wu assertion on record of a claim under the pre-emption wy 
. and that is all that is necessary to except the land from the scope. of the grant. 


From the tr actbooks of your office it appears that in the case:at bar 
Davis’s declaratory statement has not ever yet been. canceled, but 
remains intact upon the records. The supreme court decision in the 
ease of Whitney x. Taylor, quoted from above, would’ appear to apply 
to the case at bar; and for the reasons therein given, the decision. of 
your office is reversed ; the claim of the railroad company als disallowed; 
and if no ‘other abe non appears, Fish will be pominey to ae his 
declar ‘atory statement for the tract. 
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HOMESTEAD CON TEST—RESIDENCE—FINAL PROOF. 
FYFre », MOooERs. . 


Residence having once been established under a iveniesteadl claim will not be regarded. 
as. thereafter abandoned on account of absences made necessary by the nature of. 
the. claimant’s occupation and condition in life, Jwhere the intention of returning . 
to the land is manifest at all times from the cultivation thereof, and maintenance a 
of improvements thereon. 

A charge that a homesteader has failed to submit final proof within the statatory | 
period will not be entertained; where the entryman has given notice of his inten 
tion to submit, his proof before the contest : is filed. 


Secretar y Smith to the Commissioner of. the General Land 1 Office, Soe a 
. aang oe ber 23, 1895... : Ses (WL. F. MM.) 


On reel 1, 1886 et Movers made iomastena: entry of the NE. 
of. section 18, township 147 N. pranee = W.,. within the land district — 
of Crookston, Minnesota ? = 

On May 24, 1893, Alexander Fyffe filed an affidavit of contest giseiie a 


That the said Timothy -Mooers has wholly: abandoned said tract; that he has 
- changed his residence therefrom for more than four years last past sii making said. 
entry; that said tract isnot settled upon.and cultivated by said party as reqnired by . 
Jaw, that he never established or maintained a residence on said land in good faith; - 
that he has failed and refused without any excuse to make final proof therefor 
within seven years after making said entry; that he has advertised on April 11, 1893,. 
to make final proof ther efor on May 23, 1893, and has without any excuse and with-. 
out sufficient reason failed and refused to make final proof in accordance. with said © 
- notice, also further, that affiant-is informed and believes that the said entry was not — 
made for the benefit of the said Mooers; that said Mooers has made a contract for the | 
conveyance of said land and the transfer of tlie title thereto to another. person;. 
that before making said entry the said Movcers entered another one hundred and sixty 
acres of land under the homestead act and made proof therefor and acquired title — 
_ thereto and had the full benefit of the homestead act prior to making this entry, 


Mooers. gave notice on April 11, 1893, of his intention to make final 
proof, and on June 14, 1893, the date Azed therefor, Fyffe appeared and 
protested against fie acceptance of. the proof. The claimant and his: 


. witnesses were cross-examined by the protestant, who also introduced _ 


. other testimony. In August following a hearing was held on the con- | 
test, and by agreement between the parties the two proceedings. were 


dons aea and the evidence taken in both. was considered together, — i 


The register and. receiver, in a joint. decision, recommended that: 


Mooers’ proof be approved ad that the proceedings against his entry. 


be dismissed.. The decision of your office, now ‘on appeal before this — 
Department, reverses that of the register. and receiver, ald. holds 
-.Mooers’ entry for cancellation. . a 
- The appellant’s assignments of error are ranscise entirely to the 
_ findings of fact in the decision appealed from, and need not be specine ; 
here. — 

Mooers sbieaen: the land in 1883, and soon thereafter filed a pre- 
emption declaratory statement. He held it.under this filing until 
April 1, 1886, the date of his homestead . entry. The evidence shows | 


“Bh 
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| that his improvements were “Bt extensive, but his house - was at least | 
~ habitable, and I think there is.no doubt that he established his resi- 


dence therein, The question as to whether or not he has maintained 


such a residence upon the land as to bring him fairly and reasonably 
within the spirit of the law presents greater difficulties of solution. 


The testimony is full of conflict throughont its voluminous extent, but 


it may be here observed, generally, of that of the contestant, that it 1s _ 


largely negative in character. 
It is not denied that the claimant has been in the employ of S. 0. 


Bagley, a near neighhor, for many years, and that he has for the most > 


part taken his meals and slept at Bagley’s house. Occasionally, from 


time to time, however, he slept and ate on his claim, and he swears 


that all his pone belongings, his trunk, papers and clothing, chew- 
ing and smoking tobacco, with provisions, were always and continu- 


| ously kept there. There were about eighty acres in cultivation which 


it appears Bagley has for some years farmed on shares. Mooers is 


shown to have been an unmarried man without appreciable means, _ 
 élderly, if not old, and latterly of indifferent health. It is not possible 
to ascertain from: the testimony just what proportion of the time he | 
staid on his claim. The contestant’s witnesses go no further than to_ 
testify of their more-or less frequent. visits to the claim and to Bagley’s 
place, and that the claimant was seldom seen at the former and fre- 


quently at the latter. There is also testimony respecting the ‘condi- 


tion of the claim, as. tending to show it to have been uninhabited and 
‘deserted. Navara persons were found to ‘swear to Mooers’ reputed 
home as being at Bagley’s place, and that if it were desired to see him 
they would look for. him there, day or night. On the other hand | 
- Mooers testifies that the longest period he was absent from the land 


was fourteen days while in attendance at the local land office at Crooks- 


ton engaged in the trial of a. contest CASE, and that, with that excep- | 
tion, he was-not absent from bis home more than a week at any one 


time. Numerous other. persons testify that he always claimed his 


homestead as his home, notwithstanding he was absent from it a good 
deal of the time at work on Bagley’s farm near by. | 

The decision appealed from finds that claimant’s “‘house has not been: 
improved or repaired since it was completed in 1883, and has become 
quite rotten,” but I do not think the testimony justifies the statement. 
The house is shown to have been whitewashed twice during the seven 
years next. preceding the trial, and while one witness swore that he 
discovered evidence of decay by piercing one of the logs with a knife, 
certainly there is nothing in the record to warrant the statement that 


the. house ‘“‘has become quite rotten.” So far as anything appears to : 
the contrary the house was comfortably habitable at the date of the — 


hearing. . 7 
I do not fink apeidonnieut has. beet shown. Résidence hasiae 


_ been once established, the law does not prescribe how much an eutry- 
aman shall oe at home. ‘After that date the question. becomes one of 
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‘ intent eathion than of actual and aiaingorranred residence, though the 
- intent must be accompanied and evidenced by such improvement and 
- gultivation of the soil as will in each particular case, give effect to the 
law. A citizen does not lose his residence or domicile by leaving home © 
so long as there is present. in his mind an intention to return, neither — 
can it consistently and on principle be held that one who has entered 
upon the public lands and established a residence thereon with the 
view of acquiring a home from the government, abandons his purpose | 
when he is called away by the nature of his employment, by the neces- 
sities of his condition, or by other coutingency, and there is ever present 
in ‘his thou ghts the antmus revertendt. : | 
The register and receiver found that “the claimant is a single man 
over sixty years of age, and although somewhat eccentric in. manner 
aud language, his appearance on. the stand, and general demeanor 
while giving his— testimony in the case macaice au honesty of pur- 
pose,” and in conclusion, “ from a careful examination of the testimony 
in the case,” they say, ce as well as the character and demeanor of the 
several. witnesses on both sies of the case, a reasonable. preven eee - 
ance of evidence tends to show the claimant’s good faith.” Tae. 
_ My own impressions, opposed to the view of your office decision, are - 
thus supported and strengthened by the favorable situation of ue. 
. local officers for judging of the credibility of the witnesses. 
As to the charge that Moocers failed to submit. final proof within the 
seven years allowed: by the law, even conceding the dignity of. an 
adverse right to Fyffe’s pretentious, the initial step to making proof 
was taken on April 11, 1893, by publishing notice of intention, more 
than a month prior to. the filing of contest. - 
The decision of your office is reversed, and the contest will be dis-.- 
missed, with reservation of any judgment here apoe the iene and 
: sufficiency. of Mooers’ final BIOOF: : a 





RELINQUISUMENT—CANCELLATION—NOTICE—FINAL PROOF. 
LAMBERT v, LAMBERT. | 


The fact of msiiquiaheecns may be accepted as established , though the ase may 
fail to show such action, where abandonment of the land by the entryman is 
shown, and where, from the action of the local office, it would appear that the 
entry in'question was regarded by said office é as having been extinguished by 

“relinquishment — 

- An order of cancellation is not effective in the absence of notice thereof to the 

| entryman. 

The statatory period within which final stout oui be submitted under a home- 

stead entry does not run during the pendency of an order suspending t the official 

survey of the land, 


Beoretary Smith to the Comnianones of the General Land. Office, Sentens 
: ber 28,1895. See (. J.C.) 


‘The land involved i in ne controversy i is deseribed by recent Surveys | 
as lot 6, Sec. 38, and lots 6 and 7, Bee. 4 (formerly described as the N. 4 
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of the NE. 4 + of See. 4), T. 35 N., and lot 3, See. 34. and lot 10 Sec. 33, | 
- (formerly desorbed: with other land, as the S. 4of the SH: dof Sec. 33), 
T. 36 .N., B. 9 W., Durango (formerly Lake City), Colorado, land district. 


On. Jaly i, 1830, one Riley Lambert made. homestead entry of the. 


SW. 4 of. the SE. L of Sec. 33, T. 36 N., and the NW. 4 of the NE. 4 of 
said See: 4, in ‘ie. then ieee City, Colorado, land district. On Feb. 
ruary 9; 1881, W. H. Lambert made homestead entry of the S. 4 of the 
SEH. dof Sec. 33 and the N. $ of the NE. £ of Sec. 4. This application 
was sent by mail. There was thus aaceantlict between these two entry- 
men, who are shown to be brothers, the land first.entered by. Riley. - . 

It appears that one Sarah J. Campbell, on October 4, 1880, had filed. 
her pre-emption eee statemeit, oS the SE. 4 of the St. 4 of 
said Sec. 33, and the NE. 4 of the NE. 4 of said See. 4, together. with 
other lands. W. H. Lambert’s homestead entry, therefore, conflicted 
with hers to this extent. These parties entered into a written agree- 
ment, however, by which she relinquished the SE. 4 of the SE. iof | 
See. 33, and he relinquished the NE. 4 of the NE. 4 of Sec. 4, where-_ 
upon she, on July 5, 1890, made cash ae of the last dieser bed forty, . 
together ‘with other inde (See Sarah J. Campbell, 16 L. D., 177.) 
This tract, therefore, will not be further considered. | 

It appears that the plat of official survey of T. 35 W. was filed in 
the Del. Norte office April 27, 1877, but was suspended July 6, 1882; 


~ amended plat was filed Novenber 28, 1883, but.Sec. 4 and other sections ao aes 
- were excepted from entry. The records of your office show that the _ 


corrected plat was finally approved a ‘21, 1891. 

The plat of T. 36 was also filed April 27, 1877; was suspended } Novem- 
ber 9, 1886; and, it is stated, was Saried a une 27,1889. But the 
records of your office show that the corrected plat was not filed till 
September 22, 1891, and it it stated on that that it “ supersedes plats of. 
April 24, 1877, and August 4, 1888.”. So that it will be seen that T. 35 
was suspended from July, 1882 , till December, 1891, and T. 36 from 
November, 1886, to September 99 , 1891. | 

On November 24, 1884, your office directed the local office at Lake City 
to notify W. H. Tambor that he would be allowed sixty days within 
‘which to show cause why that part of his entry in conflict with Riley’s 
entry should not be canceled. It would seem that no response was 
received by your office from this letter, and on April 21, 1887, the local 
office at Lake City was addressed, calling its attention to the former 
letter. On April 29, following, the register replied “that the record 
shows that a copy of your letter of November 24, 1884, was mailed to | 

the address of said Lambert December 2, 1884, and that no aonly ther eto 
has ever been received.” | 

On May 7, 1887, your office canceled Ww. H. Lambert’s entry as to the 
-— conflict, with Riley’ 8, and ainested the local office to so note on their 
records. | 

On November 17, 1388, Ww. H. Penibert wrote your office, stating that 
he had recently iesence for the first time of the cancellation of his © 
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entry; that qi prior to making his application he mailed to the local 
_ office. his brother Riley’s. relinquishment. of his prior entry, ‘‘and the 


Register and Receiver acting upon (it) allowed my filing (entry) but as — 


it: now appears made no record of his relinquishment;” that Riley. died: 
in November, 1883, and at that time was a resident of another county. 
He requests that the matter be referred to the Durango land office for. 


investigation,.as the land is ‘in. that district, and that in the meantime — 3 


_ the order for cancellation be suspended. . Your office, under. date of 


January 19, 1889, called. on the office at Durango. to report whether the __ 


' “records show the. cancellation. by relinquishment” of Riley’s entry, 
and the register reported. that it did.not. W. H. Lambert was then . 
informed by your office letter of March 9, 1889, that before his entry. 

could be reinstated it would be necessary to cleat the records of. the - 


*e ; conflicting entry by contest. or otherwise. 


On August 15, 1889, the register sent ‘notice to Hugh faibert, ; 
“father and heir ‘of Riley Lambert, deceased,” to the effeet that final’ 
proof. had not been made of Riley’s entry within seven years from 
entry, and to show cause within thirty days why it should not be can: | 
celed for non- compliance: with the law. On the same day W. H. Lam. . 
bert made application to make final proof of all the land i in his entry, | 
except that included in the Sarah J. Campbell entry. : 

Tn reply to this notice. to show canse,. HO ugh Lambert, on the back of | 


Said. notice, signed ae following: 
| . - gert. i, 1889. 
| RIcHaRy McC.Loup, | mere 
Register, Durango, Colo. | | | 
_ Dear Sr: This notice duly received; and I return it to you with the information 
that I have no interest in the matter. My ‘son Riley Lambert ‘abandoned the land 
long before his death, and had not resided on it for six or seven years before his 
death. I know that ir endeay ‘cored to relinquish it in favor of lis brother, W. H. 
-- Lambert, long before his death, and that he thon ght he had relinquished it. W. H. 
Lambert filed on it long before Riley died, ea -has- lived on it ever since, Riley 
knowing it, and agreeing to it, and believing that he had properly relinquished it, 
and that W. H. Lambert’s filing was good. I have no claim to the land, and don’t 
want any, and if I have any I hereby release and relinquish it to W. H. Lambert. 
(Signed) | ‘“HucH LAMBERT, 


On November 4, 1389, your office informéd the local office that Riley 
Lambert’s entry had been canceled because proof was not made within 
_ the statutory period, and to so note on the records, and. in reply to the 
request of. the local office for instructions as to how they should pro- | 
ceed under the application of W. H. Lambert to make final proof, your 
office, by letter of November 13, 1889, informed them that he could . 
only submit prvof-on: that. part t of his original. entry: that was intact; 
that his entry had been canceled as to the oe covered by Riley’s 
entry by letter of May 17 , 1887. | . , 
Under date of J anuary 4,.1890, the register Reverie that W..H. 


Lambert had died since filing bis notice to make final proof, and that 


notice of your letter of November 13, 1889, had been served upon all 
parties | in interest, including ‘Mrs. Irena nan divorced: wife of - 
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‘W. H. Lambert, and guardian of minor daughter of w. H. ane ae 


also that “the Sominicsionce s letter “OC” of May 17, 1887, ordering the 


cancellation of one-half of said (W. H. Lambert’s) homestoud applica- 
‘tion was never received at this office, and no service of same was made — 
by this office on said W. H. Lambert, and-your letter of November 13, 
1889, was the first knowledge this office had of the decision of May 17, 
1887.” Your office thereupon, on February 18, 1890, forwarded a copy 


of the decision of May 17, 1887, instructed them to make notation on 
their records of the Saiceiios of W.H. Lambert’s entry, and “as the 


statntory period has elapsed and proof not submitted, you will pro- 
ceed under instructions of cireular December, 18738,” etc. - | 
Under. date of April 20, 1890, the- local offioets report that wouee a 
under the circular was ser vei on ‘he parties in inter est; that theyhave _ 
canceled the entry in accordance with order of May 17, 1887. . | 
- On April 15, 1890, Irena A. Lambert, as guardian of Minnie Lambert, | 


filed an affidavit in the nature of a motion to reinstate the entry of W. - 


_ H. Lambert, and asked that she be permitted to male final proof in 


behalf of said minor heir. She alleges that she was married to W. H. 


Lambert in 1872, and lived and cohabited with him until 1886, when | 
-ghe left him and procured a divorce; that Minnie Lambert is the issue — 
of said marriage, and the affiant is her legally appointed guardian, 
' She alleges’ that W. H. Lambert lived on said land continuously from 
date of his entry until his death; she sets up his improvements, alleges’ 
— ‘that Riley Lambert abandoned the land and never lived upon or claimed 
-. any portion of it after W. H. Lambert’s entry; that he never had any 
notice of the cancellation of his entry. 

On April 22, 1890, Joe Prewitt filed an application to have said entry 
reinstated and he ise permitted to make final proof on the ground that. 
W. #H. Lambert executed a deed of tr ust on the same in which he— 
Prewitt—was the beneficiary. 

On July. 28, 1890, Henry J. Arnold filed an appeal from the decision 
of the local office rejecting his homestead application for the land as 
described in the original plats. This was rejected, for the reason that 
- it was impossible to locate the land applied for by the description, and — 
because the land applied for was included in the homestead entry of 
W. H. Lambert, then pending on an application for review and recon- 
sideration, maile by his minor heir. : : 

Your office again, on November 6, 1891, directed the ieee office. at | 
unees to report immediately aha their records show respecting the | 
_- manner in which notice of the decision of November 24, 1884, was 


served on W. H. Lambert, cancelling his entry as to conflict with | 


-Riley’s, and on March 22, 1892, the register replied that “we have no 
record in this office showing manner of service of letter of November 
24, 1884.” 

On March 7, 1892 , Hugh Lambert presented his apaleation to nie : 
homestead entry ante section 2 of the act of March 2, 1889 (25 Stat., 
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854) of the jana included. in Ww. AL Liambert’s sity, except that | 
included in Sarah J. Campbell’s cash entry, and describing it as it was — 
originally. This was rejected because of the pending appeal of Irena 


ee Lambert, guardian, etc., the prior applications of Prewitt and Arnold, 


and. because of improper description. Hugh Lambert appealed, and 
_ with his appeal filed an affidavit in which he avers that he is father 
and heir of both Riley:and. W. H. Lambert; that Riley died intestate 
‘In December, 1883, without wife or descendent; that W, H. Lambert 
died in October, 1889 intestate ‘and left no wife or legitimate childrén 
nor their descendents;” “that the said Minnie Lambert mentioned in 


the decision from which appeal is taken is not the daughter of said 
—- William H. Lambert, deceased,” “‘but that if she is the daughter of the 


said William H. Lambert she was not born in wedlock, and her parents 


did not subsequently. intermarry;” that in October, 1891, he settled’ 
upon the land and has resided there with his: family: that he is the 


_ only person entitled to make entry of said land, and asks for.a hearing = | 
at which “to prove the matters contained in this affidavit.” | 
Counter affidavits are ‘filed by trena Lambert and Minnie KE. Sweet, 


nee Lambert, in which the former recites her marriage to William H. ~ 


Lambert April 26,1872, and the birth of their daughter Minnie “in 
_ the fall of the year 1873;” also copies of her complaint in the divorce 


proceedings, together. with a stipulation and the decree. This stipula- °- 


tion-is that she waives all right of alimony; “that the custody of the 
female child, the issue of the marriage between plaintiff (Irena Lam- — 
~ bert) and’ defendant (W. H. Lambert), said child being named Minnie 
Bmma, and more than fourteen years of age, shail not be sued for by. 
- plaintiff or defendant, or awarded to either by the court, but she, the 
— said child, shall elect her own guardian and custodian as between the 

‘parties hereto.” The court, in rendering the decree, says—* that a con- 
tract of marriage was solemnized between the plaintiff and defendant. . 
at Paola, Kansas, on or about April, A. D., 1872.” Affiant further says ._ 

that the child lived part of the time with her and part with her ene 
and was living with the latter at the time of his death. | 

Your office, by letter of September 28, 1893, considered this compli- 

cation in its entirety, and decided that ‘“‘the presumption is reasonable 
that the relinquishment said to have been made by Riley Lambert was 
in fact made by him, and that the same has in some unexplained way 
been. lost;” the entry of W. H. Lambert was therefore reinstated. It 
having been shown that Minnie E. Lambert was then twenty years of 
age and married, you directed that she or her guardian be allowed 
thirty days within which to amend the application of W. H. Lambert 
so as to. describe the land as it now appears on the official plats of 
September 22 and December 22, 1891, and that the record of the local — 
office be corrected accordingly, “and return the application. to this 
office.” The-rejection by the local office of the sever ‘al applications of | 
Arnold, Prewitt and Hugh Lambert was sustained, whereupon : uney 
prosecute their several appeals, | 
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When these appeals > were received in your office it was found that 


‘the appellants had not served on each other copies of the same, as 


required by rule 70 of the Rules of Practice, as restored September 21; 
1893 (17 L. D., 325). They were therefore returned, with instructions © 
to allow appellants fifteen’ days in which to eine such service. A 
motion is made to dismiss these appeals, because “‘service of notice of | 
‘said appeals was not made in accordance with the rules of practice.” 
It will be remembered that prior to the restoration of rule 70, by 
circular of September 21, 1893, it had not been the practice to serve 
notices of appeal on parties whose applications to enter land had been 
rejected, for the reason that the Department had, by cireular of Octo- 
ber 26, 1885, declared that rule 70, and others, were “not applicable 
to apnenie fon decisions rejecting” such applications. The several 
appeals were filed November 28, December 14, and December 23, 1893, 


io and it is stated by one of the parties under oath “that he is informed 


and believes” that the order restoring Rule 70 had not at the time the 
- appeals were taken been received at the local office; hence they were 


2 ignorant of the change in the practice. This isnot at all improbable. | 


But be that as it may, I do not think, under my view of this case, that 
this failure to serve notice under the renin anene is such a fatal error - 
as would warrant the dismissal of the appeals. The motion is. there- , 
‘ fore overruled, 7 
- All the circumstances related above, t together with all the statements 
- “nade by the parties in interest, seem to sustain the correctness of your 
office decision.in holding that Riley Lambert had relinquished his 
entry. ‘he fact that the local ofticers allowed the entry of W.H. Lam- 
bert would indicate that they must have had satisfactory evidence 
_ before them of Riley’s relinquishment. They are presumed to know — 
the law and rules of the Department, and to perform their duties in — 


accordance therewith. Two homestead entries upon the same tract of 


land are not permitted. The statements of all parties to this contro- 
_ versy, whether made under oath or otherwise, is that Riley did not 
live upon the land, and abandoned his entry thereof; also that the 
- general under standing was that he had relinquished iis ently in favor 
of his brother. In addition to this, Hugh Lambert, who was the heir 
of Riley, when notified of the cancellation of the latter’s entry for: fail- 

‘ure to make proof within the statutory period, disclaimed all interest 
in the land as heir of his son, and in terms relinquished whatever right 


. he. might have to the claimant, W. H. Lambert. It is true that Hugh 


Lambert, by affidavit of November 22, 1893, accompanying his appeal 
— ‘to this Department, swears that he did not know the contents of the 

‘statement made by him September 11, 1889, to the effect that Riley had _ 
endeavored to relinquish the land 7 his ee or that he—Riley— 
had abandoned the land. “But I am disposed to ioubs the correctness . 
-of the statement. made.in his affidavit, and I think the facts he details _ 

‘therein are contradictory of the position he. now assumes. He says_ 
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| : Anat there was a trade between Riley and W. i , by aT the former 


was to relinquish the land, and: the ponsideritian therefor was four 
head of horses, to be delivered to Louis Lambert, and one hundred | 
~ dollars to be paid to Riley; that he WH“ delivered the 4 or 5 
horses” to Louis and took possession of the land, but did not pay the 
one hundred dollars, as agreed, and the relinquishment was never 
made and filed. If it.be admitted that these statements would be 
competent evidence, it is apparent that there was a. substantial ee 
ance with the argreement between them. 
Hugh, the heir of Riley, was prompt to disclaim any interest in his — 
_ son’s éntry when he received notice to show cause why it should not be 
canceled, and the statements made in so doing seem to be so in accord 
with all the facts disclosed that I cannot escape the conviction that he 
did so with.deliberation and should not now be heard to deny the state- 


_ ments made then, on the pretext that he did not know the contents of «©. 


that statement. So that it seems to me, in view of all the circum- 
- Stances, your judgment affirming the cancellation of Riley. Lambert's 
entry should be affirmed. | _ 
. It does not affirmatively appear froiii the record. that Ww. H. Taber | 

did have notice of the orders of November 24, 1884, and May 17, 1887, 
‘cancelling his entry, and it needs no argument to show that neither ie 


hor his heirs are bound by the action taken. His entry being therefore 


a valid one, and having the same force and effect as though no cancel- _ 
lation had been ordered, it follows that the subsequent applications of - 


_ Arnold, Prewitt and Hugh Lambert were rightfully rejected.. More- 


over, the statutory period within. which to make final proof had not 

_ expired in W. H. Lambert’s entry, because the land was suspended from - 

1886 to 1891. During that perion proof could not be. made; hence it: 
should be deducted from the.life of the entry. | _ 

The record being thus cleared of conflicting claimé , the rie remain- 
ing question is as between the heirs of: W. H: Lambert: Section 2291 — 
of the Revised Statutes, provides that in case of the death of. the entry- 
man, or his widow, proof and entry may be made by the-‘‘heirs or ~ 
deviaee ” of the deceased entryman. The divorced wife of the:deceased 
is not making any claim to the land in her own right, and.so-far asthe 
Department is advised, the-only heir under the laws of ‘Colorado is the 
daughter of the entryman (see Chap. XXVIII, General Statutes of 
Colorado).. The father disputes the legitimacy of his son’s daughter. 
It must be assumed that the court, in the appointment of the guardian, 
-was fully. ady ised, and that Minnie E. Swe eet, nee Lambert, was . 
adjudged to be At daughter of W. H. Lambert. If there was any. 
doubt about her legitimacy, it would be removed by the stipulation | 
. entered into between W.H. Lambert and Irena Lambert in the divorce 
proceeding, Wherein he ree her as being “the issue’ of the 
marriage between” them. —— . 

By your said office. judgment of Seplaber 98, 1893, you: dir ected the 
application of W. H. Lambert to be amended, and then returned to 
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your office. This amendment was made October 26,1893, and is in the 

files before me. The order therefore will be that this application be 
accepted as amended and the record changed in accordance therewith; 
that proof and entry shall be made in the name of Minnie E. Sweet, 
sole heir of W. H. Lambert, or in the- name of her guardian for her 7 
use, as she may elect. 3 . , 
The e udementic of your office i 18. thus modified, 


OKLAHOMA LANDS—QUALIFICATIONS OF SETTLER. 


FULLER V. GAULT ET AT. 


7 if By hee ber ms of the-act of March 2, 1389, the provisions of that act ih esedt to . 


excluding claimants from the Territory until the hour of opening were made 

a general prohibition applicable alike.to the lands acquired from the Creek and 

Seminole Indians. — 

- Entrance within the ‘Territory j in the prosecution of his ordinary business will not 
disqualify a settler, where he appears to have derived no advantage therefrom, 

and was outside the boundary at the hour of. opening. _ 


| Seoretary Smith to the Commissioner of the General Land Office, Retan- 
(J. I. Hi.) en ber 23,1895... - (E. M. B.) 


This case involves the N. 4 of the NE. 4, Sa6: a2, T. 18 N., BR. 3 W., 
Oklahoma City land district, “Oldanoiia ‘Territory. : 

Samuel Crocker made homestead: entry for the BONE described tract | 
on April: 24, 1889. 

On May L, 1889, Frank M. Ganlt filed an affidavit of. contest alleging 
prior Settlement for the quarter section and the disqualification of 
Crocker by reason of his having entered the prohibited Territory prior 
to April 22,1889. Subsequently, in consideration of the sum of $5,000, 
he released his claim to the 8S. 4 of the aos section to the town of 
Oklahoma. | 

Randall Fuller filed affidavit of snieeh J wy 10, 1889, aileeine that 
he settled upon the land April 22, 1889, and further that Saiauel Crocker 


and Gault, the first contestant, were disqualified by reason of BAvne _ 


entered the Territory during the prohibited period. 7 

The local officers held for cancellation the entry of Crocker, dismissed 
- the contest of Fuller and found in favor of Gault. Upon appeal, your: 
office decision of February 17, 1893, sustained the findin es of the local 
officers, which was re affirmed by your office. decision of July 29, 1893. 
Upon further appeal by the parties the case 1s now before the Depart. 
“ment, | | 

The voluminous record i in this case has been carefully and laboriously 
examined in order that the Department. may eae ra upon 
| oe various questions of fact raised by oe epee 
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i. The testimony in the case is contradictory beyond hope of: reconcilia- 


tion. It is not possible for a decision to be rendered that will poteoe 7 


the evidence. My conclusions upon the facts are as follows: 

> That Samuel Crocker was inside the Territory at the hour of noon 
on April 22,.and is therefore disqualified as a homesteader therein. 
Smith v. Townsend (148 U.S., 490); Dereg ». McDonald (17 L. D. , 364), 
and Turner v. Cartwright 7 L. D., 414).. That Frank M. Gault did. 


not use a relay of horses in reaching this land on the 22d of April, and - 


“that he did not enter the a on that day prior to the hour of 
noon. . 
. It.was ane by epntical in the oral enon of this case, that while 
it.is possible that he did not use the relay of horses, or enter the Terri- 
tory on the 22d day of April, prior to the hour for entrance, that he did . 
_ enter into a conspiracy with one Cook, who, the evidence shows, used - 
_ wrelay of horses in entering the Territory to the end that aa C0ok was 
to hold the land until Gault arrived. 

- There are many suspicious circumstances surrounding the conduct of 
Gault in-arriving at this land. It is remarkable, for instance, that three 
of his party and three of his uncle McClure’s party, starting sixteen 


~~ miles away, should have gained tracts adjoining one another on the 


north side of Oklahoma City, but I do not feel myself justified in hold- | | 


ing that there was a conspiracy between Cook and the contestant, Gault, 
Inasmuch as, among other reasons, it does not appear that there Was a 


sufficient consideration why Cook should have so conspired. I fail to 
see why Cook should have voluntarily given this land—one of the most 
valuable tracts in the whole country—to Gault, if he was the first 
settler upon it, and as it appears that it was his opinion, and also that _ 
of McClure and _ party) that the use of a relay of horses was nob 
unlawful. 
I do not deem the riding of sixteen Hille in an hour re ten. inte 


” as described by Gault, impossible in view of the testimony in the case. 


Counsel urge that upon this question there has been no finding of fact. 
‘by the local officers, or by. your office, but counsel have no right to 
asstime that because there was no specific finding that the question 
was not considered by them and. a aa by your office walene it was 
specifically urged. | 
I, therefore, ain led to hold that there was no conspiracy between 
Cook and Gault, and that Gault did nothing on the 22d that was in 
_ ‘violation of the acts of Congress opening this land to settlement. 
It is in evidence that Gault crossed from the Pottawattomie land to 
Purcell on the 17th of April, and possibly was within the Territory at 
one other time during that month. It does not appear from the record. 

‘for what purpose Gault went to Purcell, other than that it was his. 
~ general place of business and that he was accustomed to do some aay 
--ping and receive his mail there. 7 
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This brings me to a discussion of the qtiestion whether such an | 
- entrance and presence in the Territory was such a violation of the acts 
of Congress as would disqualify him as a homesteader. _ ae 
. In the. first place, it is urged by counsel that there are two were of | 
7 aa in the Oklahoma Territory which were opened to settlement by. 


different acts, the act of March 1, in reference to me Cr eck lan ds, con: 


eluding as follows: 


_: Any person who may enter upon any part of said lands-in said agreement men- 
tioned prior to the time the same are opened to settlement by act of | Congress, shall 
not be permitted to occupy or make entry of such lands, or lay any claim thereto 
(25 Stat., 759). 7 . 7 


- And that portion of tied fhirtesn of the act of Mareh 2, in . refer: 
ence to the Seminole lands is as follows: | 

' That éach entry shall be in. square form as gently as sracticanle. ead no person 
shell be permitted to enter more than one quarter section thereof, but until: such 
lands are opened to settlement by proclamation of the President, no person shall be 
permitted to enter upon and occupy the same and no person violating this provision 
shall ever be permitted to enter any of said lands or acquire any ‘right thereto. . 
_ The contention is, that the inhibition in the two acts refers in each — 
case to entering nel occupying and subsequently laying claim to the 
Indian lands so entered and occupied; that is to say, that if the entry 
during the prohibited perivd was in the Seminole lands, the person was 
thereafter forever prohibited from acquiring title to lands embraced in 
the Seminole country, but that it was lawful for one to enter. the Semi- 
nole lands, as did Gault in this case in his jour ney to Pur cell, and. yet 
make entry of the Creek lands. That the two purchases and. two- 
tracts of country acquired thereby were as distinet and separate as 
were the purchases of Florida and Louisiana. | 
_ In the last portion of section 13 of the last act referred to the follow- 
ing appears: 


- That all the foregoing provisions with aeenes to lands to is acquired from the 


Seminole Indians including the provisions containing the forfeiture, shall apply to 
and regulate the disposal of lands acquired from the Muscogee or Creek Indians. 


- I deem that this language conjoins the two acts and was intended for 
the very purpose of answering the question now urged by counsel. 
Congress intended ‘by this to show that it was treating the Seminole 
and Creek lands as one body of land, and that the inhibition of enter- 
ing the land referred to in the separate acts in reference to each sepa- 
rate tract, was, by this. clause, made a general prohibition to a two 7 
bodies of land collectively. . : 7 
es Ki sustain the position of counsel would be to smanculie thi iacaee: e. 
If the contention were right it would follow that large numbers of pro-_ 

_ spective. settlers could go into the country and all that would have — 
been necessary at the hour of opening would have been to cross the 


line from one country to the other. In so doing they could have appro- | 


_ priated the improvements of one another, if any, and within a few 
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| , minutes after the hour of 12 o’clock, noon, of April 22, 1889, could have 


been housed and firmly established to the exclusion ann injury of those © 
‘who had, in accordance with the ‘plain means” ‘of the statutes, 
remained outside. =. oo ae 
..In the recently decided ¢ case: of Our nut. ®. a ones fo i D. 40), whilst | 
_ ho general rule was laid down—each subsequent case bene left. to its 
own particular facts for adjudication.—the controlling idea is, did the 
unlawful entry redound to the advantage ( of him epee g? Or to state 
the proposition conversely, a mere entry where no advantage was gained 
‘would not disqualify the person so entering from acquiring a homestead 
in the Territory. Applying that doctrine in the case. at bar, there 


-being no evidence that Gault secured an advantage by his knowingly — ie 


entering the Territory on April 17,1889, his technical violation.on that — 
day being discunnected by: Bien dienes, from his entrance of the 
‘Territory on April 22d and the location of the land he now claims; J 
‘am led to hold that. such entry was not in violation of the intent of 
‘Congress as expressed in the acts supra, and does not amount to a dis- 
i teteioe under the penalty i in the law as set out. ij ee 
In this connection it is well-to note that the decision of. Cur mathe v. 
ce supra, criticises only the cases of Turner ». Cartwright and 
‘Laughlin v. Martin, as these were the only two cases that arose under 
‘the Oklahoma law; but under the act opening the reservoir lands in 
' "Wisconsin, an examination of authorities shows that the cases of Dereg 
vw. MeDonald (17 L. D., 364), Box v. Dammon.(18 L, D., 133), Kyes ». 
‘McGinley (18 L. D. | B50), and Thielman v. McDonald ( 18 L. D., 581), 
‘are Subject to the sai criticism, inasmuch. as the. principle involved 
was the same, the Denon being similar to that. Spenine the Terri- 
, tory of Oklaloma. ae 
The decision happealod from is therefore oaned 


_, SUIT TO VACATE PATENT-RIGHT OF GOVERNMENT. 
Hast OMAHA LAND COMPANY. 


-The right of the. sovernnent to begin ‘proceedings for the vacation of a ere 


‘depends upon the same general principles which would authorize a private citi- 


zen to apply for relief against an instrument obtained by fraud, or deceit, or any 
of those practices which are accepted to justify a court i in granting relief, 


Secretar y Smith to the Commissioner: of the General. Land Ofte, Séptem- 
GLH) ber 23,1895. |. (GL BL GY 


[am in receipt of your: office letter of February 19, 1894, transmit- aa 
ting the petition of the Hast Omaha Land Company, asking that the | 
‘proper officer of the United States be instructed to institute proceed- 


ings to have the patent for fractional section 16, T. 75 N., R44 Wo 5 


P. M., in the State of Iowa, issued to ©. 8S. Lefferts on December 26, 
“1893, panelled: also offering to pay the costs and expenses incurred 
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in such litigation, and to employ counsel to assist the. government in 
‘prosecuting such suit. | 
-.. The petition recites that on | December 28, 1846, the State of Towa 
was admitted into the Union, and that there was pened to that State 
_ Section number 16, in every township thereof of the public Jands, and 
/ where such section had been sold, or otherwise disposed of, otherlands, 
equivalent thereto, and as een abie as may be, for school purposes. © 
That afterwards the lands of Iowa were surveyed by the United 
‘States government, and township 75 north, range 44 west, fifth prin- 
‘eipal meridian, was found to be factional: being made so by the 
‘Missouri River. Said township was found to contain 11,514.52 acres, 


i -and it was ascertained by such survey that section 16 was made frac- 7 


tonal by the river, and contained 11/100 of an acre. 

That subsequently, to wit, on August 1, 1853, Lysander W. Babbitt, : 

_ register of the land office at Kanesville, said State, certified to the 
“Department of the Interior that one Nelson T. Spoor, School Land 
Commissioner of Pottawattamie County, Iowa, in which said township is 
located, had filed in his office, a recommendation that the west half of 
the south-east quarter, and the south-west quarter of section 24, and 
west half of the south-west quarter of section 25, in said township, | 
‘and comprising three hundred and twenty acres, be selected in lieu of 

the sixteenth section in said township, for school purposes, and that he 

-:goncurred in such selection, and submitted the same for the BpDEOvae 
.of the Secretary of the Department of the Interior. 

That subsequently, January 27, 1854, this selection was approved _ | 
the Secretary, subject to any cali ees right that may have existed 
-thereto at the time it was made known to the Land Office by the proper 

authorities of the State. 

That such selection, certification and approval were savendea to be 
made by virtue of the act of Congress of May 20, 1826, entitled, “An 
act to appropriate lands for the support of schools a certain town- 
ships and fractional townships, not before provided for.” _ 

That the so-called lieu-lands, as aforesaid, were afterwards disposed 
of by the State of Iowa. That the school section 16, above referred 

.to, and containing 11/100 of an acre, was, by the survey of the United — 

‘States, located upon the Iowa side of the Missouri River, and that 

about the time the survey was made, the river at that point com- 
menced to cut away the Nebraska lands opposite, and to form accre-. 
-tions to said section, as well as to other adjoining water lands, and this 

‘continued until 1877, when the river had so changed as to be located 
nearly a mile north of where it ran at the time of the Iowa survey. 

_. It is further set out in the petition, that the Hast Omaha Land Com-— 

‘pany was organized in 1887, under the laws of Nebraska, for the pur- — 

‘pose of buying, selling and improving real estate, building factories, _ 


_ houses, and to aid in all works necessary to improve this land; that it 


acquired by purchase the title to a large tract of land, comprising 
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hae? 


nearly two thousand acres, and that i in this tract is located the fractional: | 


. section 16, aforesaid. 


’ That these lands were Baie in 1887, and 1888, and at that aie 
| were ina condition of waste. That they had been for years practically: 
abandoned for all purposes, covered with willow growth, under brush, 


poplar trees, subject. to overflow, and were considered useless, and of. e 


little value, and that said company, being advised that section 16, or. 
‘what there was of it, had been appropriated or granted to the State of — 
Iowa for school purposes, purchased it. of the ea and nee a, . 


SS deed.or patent therefor. _ 


. That upon acquiring the lands aforesaid, the company ceeded: to. 
improve them, and in that behalf has expended upon. the whole tract. _ 
vast sums of money. That it has not only redeemed them from the 
ravages of the Missouri River, but it has platted them into lots and. 
blocks, streets, avenues and alleys, paving some of the streets: with 
granite, and ending: others; constructed railway lines upon many.of 
the streets; secured the loeation of large factories and business institu- 
tions on said grounds; built houses; has procured the construction of 
a bridge across the Missouri River, all at a oo of upwards of two 
millions of dollars. 

| That it has also litigated the dtestion of fact and of law erry its 
right of accretions, at great expense, and that by reason of the afore 
said improvements, and of the establishment of the principles of law 
with relation to accretions along the Missouri River, the lands now 
owned by it have become very valuable. — 
_. The petition further represents that said company on the 22d day of 
January, 1894, for the first time learned that the said C. 8S. Lefferts 
had filed for record in Pottawattamie County, Iowa, a patent to said 
fractional section 16, issued by the United States to him on the 26th 
day of December, 1893. That the petitioner has been advised as a 
Inatter of law, that the patent covers in the neighborhood of twenty. 
ae of land of great value, claimed by said coinpany, and that the 

aid Lefferts obtained the said patent for the sum of.$1.10; that he 
een to the Land Department, by affidavit and otherwise, that | 
the: said fractional section was unoccupied by any person. other than 


himself, having color of title, and that the land was not suitable. for 


agricultural purposes, whereas it has been occupied and improved by | 
said petitioner, under a deed from the State of Iowa since 1887, and 
that a large portion, perhaps all of said: tract, except that whieh: lies . 
within streets, is enclosed with fences, and.that the original 11/ 100 of an 
acre is covered mostly by avenue M., upon wich is located one of said. 


company’s railroad tracks, and that a large portion of the land’ had Prine 


been cultivated by said company. | 
It.is further alleged that said Lefferts well nee all of t the facts rev - 
: circumstances, as herein stated, at the time he made his application to 


purenesy the said Becton 16, pane his whole: proceedings was conducted es 
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by him, with a. view of defrauding said. scomnpany, of its property a 
rights. a 

“In consideration of the foregoing premises, the Danae Gitient is asked 
to’ investigate the matters and things set out, and that the proper law: 
officer of the goverument be instructed to erate proceedings in the. 
courts of the United States to have the patent, as aforesaid, issued by 
the: government to said C. S. Lefferts, set aside and saneelled.. 


« The patentee, Lefferts, answering admits the substantial allegations - 


of the: ‘petition, except the charges of fraud and misrepresentation. in 
obtaining the patent, joins issue on the petitioner’s conclusions of law, 
and for affirmative answer and defense, submits that the said East. 
Omaha Land Company is estopped from having or claiming any right, | 
ae interest or estate in said fractional section 16. . 
~The first question that arises is whether such a case is seebanted’ as 
will, in any event, justify the government in the. institution. of a suit to 
set aside Lefferts’ patent in the interest and for the benefit of the East 
Omaha Land Company; and for the purposes of this inquiry it may be 
assumed that Leffer ts acquit ‘ed the patcm: aforesaid Waren a 
sentation and fraud. , | 
A suit may be brought by the United States i iu any court of compe- 
tent. jurisdiction to set aside, cancel or annul a patent for land, issued. 


in its name, on the ground that it was obtained by fraud or ae ee 


But the right to bring such a suit exists only where the government 
has an interest in the remedy sought by reason of its interest in the | 
land or when the fraud has been practiced on the government and 
operates to its pr ejudice, or it is under obligations to some individual 
to make his title. good by setting aside the fraudulent patent, or ane 
duty of the government to the public requires such action. — 

“When it is apparent that the only purpose of bringing the suit is to benefit one of 


two claimants to the land and the Government has no interest in the matter the suit ; 
must fail. United States v. San Jacinto Tin Company (125 U. 8., 273). 


” Assuming that the petitioner is correct in its statement of facts and | 


contentions of law, it does not present such a case as would justify the - : 


government in instituting-an action in its behalf. In that event the 
| government certainly has no interest in the subject-matter of the con- 
troversy or in the remedy invoked, nor is it under any obligation to 
make the company’s title good. If as alleged, the section 16 in con- 
troversy was granted to the State of Iowa for school purposes, and 
other lands were subsequently selected by said. State in lieu of said 
‘section, because of its being fractional in quantity, then the title to. 


the said. section 16 reverted to the United States, and any subsequent 


conveyance of said land by the State of Iowa, could not. operate to 
divest the government of title, or to put the government under any 
obligation to the vendee of said. State to assist him in a) fecting we 
same. 
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- The pal sohece remedy would seem to be against the State of Towa: 
_ However this may be, there is no such case presented as would author. 
ize or justify the government in institutin g a suit in its behalf. . Bagi 
= Itremains-to be seen if suit should be brought to set aside the patent - 
to Lefferts by the government in its own behalf. This may be done if | 
there was either fraud or mistake in the issuing of the patent. 7 ae 

| Fraud in equity includes all wilful or intentional acts, omissions, and conceaimenta 
| which involve a breach of either legal or equitable duty, trust or confidence, and are 
injurious to; another, or by which an undue or unconscientious advantage ¢ over 
another is obtained. (2 Pomeroy’ 8 Equity Jur. —1882—873). ie ie =f 

It may consist either in the statement of what is false « or in the con: 
cealment of what i 1S true, but the misrepresentation must he of a mat- 
ter of fact and not of law, and it must be relied upon by the person: to 
whom it was made or whose action it is intended to influence, and the 
. . €oncealment must be of material facts which one party is under some 

legal or: equitable duty to communicate to the other. 
-. The sixth and seventh paragraphs of Lefferts’ answer are in the 
nature of admissions, i in substance, that he is the purchaser of the land 


- and holds the government’s patent for the same; that it contained +4 LI 


of an acre according to the government survey; that as a matter of law 
it contains 20 acres or more, and that he paid $1.10 for the same. 
‘These admissions contain the only facts-‘on which there may be predi- 
-eated. a charge of pea against es 80 far as the. peONcEnmonp: Is 
concerned. : : 
' There were no misrepresentations or. suppressions of any matter of 
fact to the disadvantage of the government. The government eumyeys 
and ‘plats: show that said section is fractional and contains ~jJ5 of an 
acre. That asa matter of law said fractional quarter- -section embraces . 
twenty or more-acres of land and is covered by Lefferts’ patent may or 
may not be true. This is a conclusion of law based on the rights of 
riparian proprietorship, and the underlying fact, that section 16 was 
part of the original ground to which was thrown a large body of land 
- in the nature of accretions by the ravages of the Missouri river on the 
_ Nebraska bank-was an open and notorious one, which both parties are 
presumed to have known, for the reason that it was equally within the 
reach of both. 
‘The price paid by Lefferts for the land in 1 controversy, while merely 
nominal and wholly inadequate, is not a badge of fraud in this case, . 
for the reason that the land was duly and regularly offered at public ; 
sale, as an isolated tract under Sec. 2455: of the Revised Statutes, and 
Lefferts. became the purchaser as the highest and best bidder, and there 
is no evidence, nor is it alleged, that he was guilty of any trick. or 
artifice or collusion to prev ent a sale at the full- market value of: the 
| ae - 7 
Nor was it such a , mistake as Poul. warrant the setting aside the | 
| patent « on that ground. A mistake eh law affords no ground for relief, 
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and if: a fintatee of fact is relied on, it must be such fact. as the com- 
| plaihant could not by reasonable diligence get knowledge of, when put _ 
upon inquiry. When the fact is known to one party and. unknown to 
_ the other, the ground for relief is not the mistake or. ignorance. of 
material facts alone, but the unconscientious advantage taken by the 
concealment. If the parties act fairly, one not being bound to commu- 
nicate the facts to the other, a court of equity will not interfere. 
Th ese are the general principles that govern contracts between indi- 
7 viduals i in the matter of impeachment for fraud or mistake, and I know | 
of no rule of law that would make them upenelicanle to a contract to , 
which the Government is a party. a 7 
‘The right of the government of the United States to initiate a suit 
| depends upon the same general principles which would authorize & pri- 
_ vate citizen to apply to a court of justice for relief against an instru: — 
- mnent obtained from him by fraud or deceit, or any of those practices 
which are admitted to justify a court in eranune relief. United States 
#. San Jacinto Tin Co., (supra). | 
- I am therefore of ‘opinion that the United States is without remedy: 
in this matter, and whe application of the Rast Omahe Land a ce 
is denied. 


2 


SWAMP LAND§S—MEANDERED LAKE. © 
Stare OF ILLINOIS. | 


| "The claim of the State iauiek the swamp grant may be recognized for lands included 
... within the meander line of a lake, where it appears by subsequent official survey | 
_ and. investigation that. such line was not properly established, and in fact 
~ ineluded lands of the character granted, — | 
Seer etary Smith to the Commissioner of the Goarval Lina Onfiee, Sentem- 
(J. I. HL) a | ber 23, 1895, te . (G. C. B.). 


‘Your office decision of J anuary 13, 1894, held for rejection the: claim: 
of the State of Illinois, made through its agent, Isaac R. Hitt, for cer- 


_ tain lands in Lake county, township 46 N., range 9 E., in said State. 7 


An appeal from that judgment brings the eas here. 

_ It is the contention of the State that the lands are of the char acter | 
: contemplated in the act of September 28, 1850 (9 Stat., 519), known 
| as the swamp land act. 

The township was first surveyed in 1 1839, ai the official plat thereof 
‘was approved December 17th of that year. This plat shows an area 
in the township of 15,061.51 acres of public lands, and an estimated | 
area of 5,834.11 acres covered by Fox River and Pistakee Lake, which 
was sieandeed and designated on the plat as “Pistakee ae navi- 
gable.” | 

In September, 1875, Clarence A. ‘Knight. aie application for the 7 


= survey of the lands’ iene within the meandered lines of said lake, 


allegin g that. the lake had nearly dried up from natural causes; th. at 
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the waters had receded so that nearly all the area was then fit for cul- 
tivation and agricultural purposes. The subdivisions, or where such 
would be found if the survey were extended through the meandered. 
lakes, were described, showing the amount of dry land thereon. His 
statement (sworn to) was duly corroborated by several witnesses. - — 

: ‘The application was allowed, and, on December 4, 1875, one Alexan- 
- der Wolcott, of Chicago, Illinois, was appointed deputy surveyor, and. 


directed to make the survey applied for, which he did, commencing 


- December 16, 1875, and completing it January 18, 1876. The plat of 
this survey was aporoved March 23, 1876, by the Commissioner of ae 
General Land Office, as ex-officio surveyor- -general. Bs a, 
- Conflicting statements relative to the Wolcott survey having ceae 
filed ; in your office, on one side, to the effect that no durable land marks - 
were placed in the ground; that the survey could only have been made 
- on the ice on account of the depth of the water; that there were only 
about three huudred acres of dry land within the original meanders of 
the lake, and, on the other side, that the surveyed lands had in a great 
measure become dry and fit for agricultural purposes, and the survey 
was actually made as shown by the return of the field notes, and not ~ 
on ice as alleged, your office, on June 5, 1877, appointed Jacob B. 
-Bousman, of this city, a special examiner of surveys; he was instructed 
to report upon the condition of the survey made by Wolcott, and 
especially upon the nature of the lands over which the Wolcott survey | 
was extended (being the meandered lake aforesaid), the quality of soil; 
and amount and kind of timber; that his. examination must be. thorough 
the report full. 
- Bousman made his examination, commencing J une 19, 1877, and Sait 
ing four days later. He went over the same grounds as did Wolcott, 
made field notes, and filed the same. He identified the land: marks 
made by Wolcott i in all cases, and reported, under date of June 26,1877, 
that Wolcott had made a careful and correct survey in accordance with 
his instructions. Among other things, Mr. Bousman reported that Fox . 


: river has a rise and fall between the extremes of high and low water of - 


five feet, and that at the time he made the examination the water was. 
two feet above. the low water line; that at that time some 1700 acres 
were submerged in sections 14, 45, 23, 23, 26, 27, 34, and 35, forming | 
what is. generally known, and igo Aen upon the map of Lake county, — 

as ‘Grass Lake,” it not being considered a part of Pistakee or Fox 
| Lake; that bounding this Grass Lake, on the east, north and west, is — 
a wide. margin of natural marsh meadow land, covering about 1 900 
acres, subject to annual overflow to the depth of from two to three feet, | 
all which is embraced within the meander lines of the survey of 1839, <3 
and represented in that survey as a part of a navigable lake; that 
large thrifty oak trees and trees of other varieties are found in the 
margin of the marsh lands at elevations of one to three feet above the 
marsh lands; that in sections 23 and 26 about: one hundred acres of | 
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polling land, somé of which is cleared and in cultivation, the remainder 
well timbered (this land was represented by the survey of 1839 as being 
a part of thé navigable lake); that the quarter. section corner, on the 


. orth line of section 14, stands about forty feet above the level of the 


marsh meadow lands to the west of it. This point is also represented: 
in the survey of 1839 as a part of the lake; that one Garwood had 
farmed lands for many ere also represented by the survey of 1839. as 
navigable lake. 7 

This agent concludes that the disputes connected with the possessory 
rights of lands in said township had. their origin in the misrepresenta- 


tions which appear in the original survey of 1839, and that the meander _ 


lines did not even follow the boundaries of the marsh meadows, but 
eut across bold high lands which must at that date have been covered 
with timber; the agent conclades that the original meander lines of 
the survey of 1839 are entitled to no consideration whatever, except a at 
their intersection with the section lines. 

In addition to these statements, Mr. Wolcott's field notes state that 
“The timber land in section-14 is very heavy and consists of hickory, — 
*. black walnut, white and burr oak, white ash, and bass wood, and is 
about forty feet above the lake.” All but 10.38 acres of this section is 
‘represented on the survey of 1839 as part of Lake Pistakee. 

The decision appealed from assumes that the survey of 1839 properly 
represented the area of Lake Pistakee as then meandered; that from 
the affidavits accompanying the application for the Wolcott survey, 
and others filed attacking that survey, what was designated in the 
‘plat of. survey of 1839 as “Pistakee Lake” existed as a lake fora num- 
betof years subsequent to 1850, Although the Wolcott survey of the 
meandered: lake disclosed land which might then have been properly 
designated as swamp and overflowed, yet, if as a fact such lands were 
-on September 28, 1850, covered by the waters of Lake Pistakee, then 
apparently a pennant body of water, they would not inure to the 
State under the swamp land act. | 7 

But from what is above seen, the survey of 1839 was not an accurate 
one. The field notes of the survey of both Wolcott and Bousman, and 
the special report of the latter, show conclusively that the plat of the. 
survey of 1839 misrepresented the facts; there were navigable lakes on 
a part of the land; but the later survey shows that much of the land 
represented as “navigable lake” was in 1876 covered with a large ~ 


growth of timber, and forty feet above the marsh ‘meadow lands. That - | 


~ being true, such lands could not in the nature of things have been cov: 
| ered by a navigable lake, or by water of any depth of a permanent 
- eharacter in 1850 or.even in 1839. There may have been some recession 

of the waters of the lake from 1839 to 1876, but from the facts above 
given by the two surveyers, together with other evidence in the record; 
I-am convinced that the plat of the survey of 1839 did not represent 
the real facts, and that both in 1839 and 1850 there. were lands, mean- 
dered as a lake, which were then high and dry. That being “me there — 
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were aoabblens more or: less. of: the lands which were of the. character 
contemplated i in the swamp land act.- . 4 3 a 

An examination of the. records of:your. office igus that iieh of this 
7 land, over which the surveys were extended in 1876, has been patented 
to sundry persons under the act of June 8, 1872 (17 Stat., 333), granting 
additional homestead rights.: It also appears that several of the tracts 
claimed by the State have been entered, and other tracts claimed nave 
been already patented. 

The Department has no jurisdiction over the jana patented. | If, im 
fact, such tracts. belonged to the State under the swamp land act, the 
State’s only remedy..is in the courts. If the lands applied for are 
shown.by the field notes of the survey of 1876 to be of thé character 
contemplated in the Svan land act of ial mey prima Facie sa 
-to the State. 

“In case the field. notes: of: the Wolcott. survey. show: that any erent Or. 
ace in said’ body of land. are of the character contemplated in the 
swamp | land’ act, and such tract or tracts have been entered, you will 
call upon such entrymen to show cause why their entries aioald not be 
canceled. If in answering this rule in the time given an entryman 
makes a prima facie showing that the land entered ‘was not in fact’ 
- swamp and overflowed within the meaning of the act of 1850 (supra), 
you will so. advise the agent of the State,. who yill be given an oppor: 
tunity, if he so desires, to have the issues tried at a hearing before 
some officer duly qualified to administer oaths. The evidence will be | 
taken in the présence of an agent of your office, who will have general : 
supervision of the hearing and will see to the proper. transmission of — 
the evidence for a judgment upon the merits. Let such hearings | pe 
had at as nearly. the same.time and place.as. practicable. . 

The decision appealed from is veversed. 


‘PREFERENCE RIGHT or CONTESTANT—APPLICATION.. 
| MAYERS 2, DYER. | 


Under the rule enunciated in Allen v. Price, regulating the disposition of land ‘sub- 
"ject to a contestant’s preferred right of entry, an application to enter, tendered 
by a stranger to the record, during the period accorded to the contestant for. 
the exercise of his right, and held in abeyance under said rule, will take effect 
on the land covered thereby, not taken by the CONE Stan, to ane exelusion of a 
subsequent application of another therefor. 
In. considering the validity of an application to enter it. may be fairly promaniea that 
the proper tender of mon ey was made therewith, where the record is silent asto - 
such tender, aud the application is rejected for a reason not involving any aoa 
_ tion with respect to the tender of money: : 4 


Secretary. Smith to the Commissioner of the General Land Office, Septem 
co a _ eo 4 ber 23, (1895.0 i (J. L.) 


- ' This case involves the N. 4 of section 29, T. 1N., RB. 2 W., Salt Lake 
, ae land district, Utah, cOntenine three hundred a twenty acres. 
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' One Christen J. Bang contested one James Peacock’s desert land 
entry of the whole of said section 29. On August 8, 1893, his contest. 
was sustained ‘and said entry was cancelled. On August 15, he was” 

notified of the cancellation and of his preference right of entry within 
thirty days; said right being limited by the act of August 30, 1890 (26 
Stat., p. 391) to three hun dred and awenyy. prone one half of the section 
‘ator asaid.. | 

On August 21, 1893, William C. De filed his desert land Soiliearon 
for the north halt of said section. In obedience to the Cirenlar of. 
March 30, 1893 (16 L. D., 334) the local officers received said application, - 
and held the same in abeyance to await the action of the contestaut 
Bang, “and the filing of the same was duly noted on the record.” 

On September 14, 1893 (the thirtieth day after notice), Bang and. 
Albert Mayers appeared at the local office. Bang made entry of the 
south half of the section. And immediately Mayers offered his appli- 
‘cation to make desert land entry of the north half. His application 
was rejected by the local officers.“ for conflict with Dyer’s. application, — 
filed on me ust: 21, 1893 subject to the pee right of emu by 
Bang. 9 
. Dyer was notified that his implication was no igaves in icapavanes: | 
end oi1 September 16, 1893, he made desert land entry, No. 3643. of the 
ie 4 of section 29 aforesaid. : 
| ‘On October 13, 1898, Mayers filed an epnen to oe office: but aia 
| at serve on Dyer notice thereof. — 
~ On December 6, 1893, your office affirmed the action of the local — 
officers rejecting Mayers ep eves te Mayers pEUeeee to° this 
Department. : 
_. On March 19, 1895, I affirmed your office ec. A motion for 
review filed April 23, 1895 was entertained ; notice thereof was served 
on Dyer, and arguments of counsel on both sides have been filed in 

accordance with Rule of Practice, No. 114. The whole case is now ° 
- before me for reconsideration. 

In his appeal to your office dated October 12, 1893, Je ames M. oe 
Ksq., attorney for Mayers, alleged : | | 

1. That on September 14, 1893, Mayers tendered to the napster and receiver the 
sum of twenty-five cents per acre for said land amounting to the sum ss eighty dol- 
a and they refused to receive it. 

. 2. That Dyer did not on August. 21, or at any other time prior to. sapecnbes 16, 
pay, deposit, or tender the sum of twenty-five cents per acre, or any other sum. 

In his motion for review the same attorney insists, that said allega- 
i tions “should be taken as true”, because the register and receiver in 
whose office the appeal was filed, did not deny or controvert the allega- 
tions therein contained. I cannot allow any such claim. There is no 
| evidence that the local officers ever read the appeal. The probability 
is that they did not. Until the appeal was filed there was no allega- 
tion or proof that Mayers tendered any money. ‘The silence of the 
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‘ record about money indicates that the subject was not pressed by either | 
Dyer or Mayers. Apparently it was presumed that both were dog to ” 
pay when the time came. . 

In the case of Thomas v. Blair (13 L. D., 207), i it was ‘said that «the | 
_ initial act in establishing a desert land ame is the payment of twenty- 
five cents per acre.” For the word “initial” the word “essential” 
‘should be substituted. By the Circular of June 27, 1887, respecting 
desert land entries. (5 L. D., 706), the local officers were instructed, 
Jirst, to take the declaration and affidavits of the applicant and his 


witnesses; and second, “When proof-of the character of the land has _ 


been mie as above reputed to the satisfaction of the district officers, 
‘the applicant will pay the receiver the sum of twenty-five cents per 


‘acre.. The register will receive and file the declaration, and the regis- 


-ter and receiver will jointly issue in duplicate a certificate acknowledg- . 
ing the receipt of the twenty-five cents per acre, and the filing of the - 


-. declaration.” The first step (see paragraphs 4 to 8 of the Circular | 


aforesaid), is to file a proper. declaration under oath and the corrobo- 
rating affidavits of two reputable witnesses, in order to establish the 
desert character of the tract, and the quantity of land to be-paid_-for. 

Until this is done, the aeolian and the receiver cannot know how | 


‘much moiiey, (if any), is to be paid and received. The payment of the ~ 


- ‘money is, and must be necessarily, the last thing done, to make the 
| entry and secure a duplicate receipt. 


- Since the case of Fraser v. Ringgold (2..L. D., 69), it has been con- 


- ceeded that the successful contestant of a desert land entry acquires a 
“preference right of entry under the act of May 14, 1880 (2L Stat., 140). 
-. In the casé of Welch v. Duncan (7 L. D., 186), it was held that on 
the cancellation of a contested entry the Jand is at once open to settle-_ 

‘ment and entry, subject only to the preference right of. the successful | 

“eontestant; and that during the thirty days allowed him within which ~ 
to exercise that right, the application of another may be allowed sub- 
‘ject to the right of the contestant. The following good reason was 

assigned for said decision: | a 
‘The law does not confer on the successful éguteatanit a Yi ieht | to scutrol such land 

‘for thirty days after notice; nor the right during such period to select a particular 
‘person, and by waiver of his preference Tight at an opportune moment, confer on 
-such person the benefits conferred by law on the successful contestant alone.. Such 
-4 doctrine is not sanctioned by law or by sound public policy. The right conferred 
on asuccessful contestant by section 2, of the act of May 14, 1880, is a personal right 
which cannot be transferred to another ; ;” either directly, or by evasion. (7 L. D., 189). 


Then the practice was for local officers to allow an entry tobe made. 


(i. e. consummated by. payment of money and issuance of duplicate 
receipt), subject to contestant’s right for thirty days; and when con- 
testant appeared to exercise his right, to serve a rule upon the entry- 
Ian to show cause why his entry should not be cancelled. This course 
of procedure subjected the successful contestant to additional delay, 
vexation and a a It was only to prevent such “hardship and 
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loss to the guceesetnl contestant,” that Secretary N Sble. on November | 
15, 1892, in the case of Allen »v. Price, ia DL. D. haha modified the as 
tice and directed that: | 


“ Shouwid an. application to enter the laud be pr esented, by & stran ger to the record 
it can be held in abeyance to await the action of the contestant within-the time | 
allowed: Should a waiver of the. preference right of entry duly executed by the con-. 
testant be filed, the tract should be held a to SuUry 5, meaning e plainly the entry 


*, held i in abeyance as aforesaid. 


This reg ulation Was subsequently embodied i in the cireular of Mareh 
30, 1893, printed in 16 L. D., 334. 

Wien Bang, on Scatember: 14, 1893, siscisa to. make ite puter of 
the 8.4 of section 20, he waived and relinquished his preference right 
as to: the N. 4 of said section, which thereby became subject to entry by 
_ Dyer, whose application filed August 21, 1893, was held in abeyance. 
It was not the purpose or effect of Senretany N obie’s decision to modify 
the excellent rule and reason propounded in the case of Welch v. Dun- 
ean above cited. It did not give Bang the right to control the whole 
— section (640 acres) for thirty days. It did not give him the right te 
select a particular person (Mayers) to meet him at the land office at an 
opportune moment, and then and there confer on such person the ben- 
efits conferred by Jaw on Bang alone. It did not authorize Bang to 
transfer to Mayers his personal right under the act of May 14, 1880, 
There is no ambiguity about the phrase “held in abeyance.” (See 
Anderson’s Dictionary of Law,—Abeyance.). An: estate is in abeyance 
when there is no person in esse in whom it can vest and abide; though 
the law considers it as always potentially existing, and ey to vest 
when a proper owner appears. (2 Blackstone’s Commentaries, 107). 
Abeyance means waiting; in expectation; in. suspense; SCs une in 
contemplation of law, (4 Kent’s Commentaries, 260). Dyer’s right to 
make entry of public land existed under the land laws. His applica: 
tion to be allowed to exercise that right was received, duly noted on 
the records of the district office, and held in abeyance for twenty- four 
days, to await an event which must happen within that time, and deter- 
_ mine whether his application would attach to. the whole 320 acres,.or 
only to 160 acres, to wit: the NE. 4 or NW. 4 of: section 29. If Bang : 
had selected sithier the W. 4 or E. 4 of the aecton, he would have left 
for Dyer’s entry the NE. 4 or the NW. 4 of the section: Until the hap- 
' peuing of the event waited for, it eould not be known whether Dyer 


should pay for 320 or 160 acres. The local officers, after being Satis-_ - 


fied that the character of the land maile it subject to desert land entry, 
might properly have told Dyer to wait for the end of Bang’s thirty days 
efor paving his money; and hold his application in abeyance. 

- For the purposes of this decision I assume that 1 Mayers did tender 
‘eighty dollars; not because his appeal says so; but because no ques- 
tion about it was raised by the local officers 1 in his record, and because 
they eee his pppaeation for, a reason, which would make a tefer- 
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a“ 


ence to a tender of money immaterial and unnecessary. I assume , that 
the local officers, in substance, if not in: terms, told Dyer that they 
would not receive his money, inasmuch as the receipt of money would 
have consummated his entry, which they intended to hold in abeyance. 

After. reconsideration,-I concur in your office opinion; that. the new 
| feealation promulgated: by Secretary Noble in Allen v. Price, “meant 


something”; and that its application to this case justified the local . 
officers in rejecting Mayers’ application on September 14, and. i in low: 


ing Dyer to perfect his entry on September 16, 1893. 


‘For the reasons above stated your office soso is hereby re- atirmed; | 


and the motion for. review is hereby denied. 
TIMBER CULTURE CONTEST—PREMATURE CHARGE. | 


~—6Cox v. ORR. 


in case of a timber culture contest where the ee as laid practically covers the - 
year aud the usual planting seasons embraced therein, aud where the notice of _ 


the contest is ser ved after the expiration of the year, and the hearing is after its 
expiration, evidence should not be excluded as to said year because it has not 
' quite terminated at the date of filing contest. 
as ‘timber culture entryman who entrusts the care of his claim to an ag ent i is bound 
by ane negligence or default of such agent. 


Secretary y Smith to the Commissioner of the Gener al Land Office, Septem. 


ans : Tie ee ee Le 


This case comes eho me on the appeal of George Cox, contestant, 


from your office decision of February 8, 1894, in which the finding in 
his favor by the register and receiver was ‘reversed. 
The record shows that on March 11, 1887, Mathew Orr made timber 


culture entry 10,614, embracing the 8.4 of the NE.4 and N.4 of the 


 SE.4, See. 28, T.12 8., R. 30 W., Wa-Keeney land district, Kansas. 
| March Ds 1893, George Cox filed affidavit of contest against said entry 


- 


alleging that said Orr has failed, since date of entry, to break, “plow . 


or cultivate ten acres of said tract of land as required by ae that 


there is no timber growing on said land and never. has been since date * 


of entry and all of said failures still exist.” 
- May 4, 1893, the case came on for hearing before the register and 
receiver aid testimony was submitted by both parties. August 4, 1893, 


the register and receiver rendered their decision, in which they found | 


that the entryman had failed to comply with the law as to plowing and 
cultivation during the years 1891 ang 1892, and recommended the can- 
cellation of the entry. : 

~The appeal from your office decision reversing said finding, specifies 
_ two grounds of error: : 


1. That the finding of facts 3 is against the weight of the eden 


' 2. That it was error to consider evidence of good faith upon the part o defendant, 2; 


‘as an excuse cd not complying with law. 
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- The evidence shows that eight acres of the land in controversy had_ 


been broken when Orr made his entry, and that the required number 


of acres were plowed and cultivated during the year 1889; that during 
the year 1890 five acres were planted to tree seeds and- subsequently 
cultivated, and the remainder of the ten acres cultivated in crop. 


There seems to be no cause of complaint against the entryman as to: 


these years. The controversy was oe to what was done i in om : 


years 1891 and 1892. 


The register and receiver commented severely upon the bad culture . 
and negligence of the entryman during the year 1892, and evidently 


their conclusions were based chiefly on the testimony relating to the 
work of that year. This was the sixth year of the entry and the contest 
_ was filed before the expiration of that year. 

Your office held that the period covered by that year was not put i in 


issue by the. affidavit of contest, and that the evidence of what was 


‘done on the land during the yest 1892, was not to be considered ane 
the entryman. | 
I am not prepared to say that the evidence of imperfect aiid neg- 


igent. planting and cultivation in 1891, was sufficient to demand 
the cancellation of the entry, as there was considerable conflict in the. 


testimony. I can not, however, concur in. the conclusion reached by 


your office that the default of 1892 is not in issue. It is‘ true that the — 
entryman’s year is not. necessarily the calendar year, but it is to be- 


reckoned from the date of the entry, yet where the affidavit of contest _ 
_ practically covers the year and the usual planting seasons embraced in 


it, and where service of notice of the contest is after the expiration 
of the year and the date of hearing after its expiration, the évidence 


should not be excluded because the year has not quite closed at the — 


date of filing contest. McClellan v. Crane (13 L. D., 258). ? 
The sixth year of this entry expired on the 11th of March, 1892. 
The above case cited decides that— 


~ An objection as to the sufficiency of an affidavit of contest can only be raised by 
- the defendant, and not by him prior to the day set for hearing. <A contest is not 


prematurely initiated where the pay fixed for the hearing is subsequent to the expira- — 


tion of the year in which the default is charged, and the notice is not served until 
after the expiration of said year. 


fae ose the case uncer consideration, Cox filed affidavit ieee the non- 


residence of the defendant and an order was issued directing service 


a to be perfected by publication. The affidavit of the publisher of the 
notice shows that it commenced to run on the 9th day of March and 


~~ geased on the 6th of April, 1893.. The date of service was therefore 


subsequent to the expiration of the year in which the affidavit of con- 
test was filed and brings this case clearly within the rule laid down i in 
the case cited. 7 

Your office having excluded all testimony relating to work of 1892, 


it remains to be determined whether or not, under the testimony cover. 
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-_ ing tt that year, such default was sige as required by the cancellation. | 


of the entry. The evidence shows that the only work done on the 
claim in 1892 was on the 30th day of June, when the ground was dry. 
and hard, and covered with a growth of weeds and grass, twelve to 
fifteen inches high. On that day two hands worked on the claim; 
one simply furrowed out the land with a plow, and the other, following 
the plow, dropped tree seeds and covered them with his foot. There. 
was no further care for, or cultivation of, the land during that year. 
No trees resulted from this planting. None could be expected. | 
Orr testified that he was not present when this work. was done, but. 


ae that he had instructed his agent to do what was necessary to be done. 


It is clear that the agent paid no attention to the requirements of the 
_law and put in peril the interests of his principal, for it is equally . 
clear that the principal (entryman) who puts a claim of this sort in the | 
hands of an agent, is bound. by. the negligence and defanlt of such 
agent. Smith v. Smart (7 L. D., 63), | 7 

If I am correct in my opinion that this evidence was admissible and. 
should have been considered, it follows that your office decision exclud-_ 


ing it from consideration is erroneous. Said decision is ee <7 


: reversed and timber culture entry No. 10,614 canceled. 


RAILROAD LANDS—SECT JON 3, ACT OF SEPTEMBER 29, 1890. an 
Brown oP ANDERSON ET AL, 


‘The right of purchase aedoraed by section 3, act of Seieenibet 29, 1890, to persons 

holding under a deed, written contract, or license from a railroad company, is | 

. limited to those ieee evidence of title was executed prior to January 1, 1888, 
The mere possession of railroad land can not be regarded as ceoumaney under a. 

_ license witbin the meaning of said act. . 

‘One ‘claiming under an alleged license, on the ground that an application to pur- 
chase the lan from the company had been made, must also show, ras make his 

claim good, the acceptance of said ep platen: <5 


Secretary Smith to the Commissioner of the General Land Office, Septem-. 
, _ der 23, 1895. = * se (MB) 


‘The record shows that on June 28, 1892, Henderson Brown made 
application to purchase under the third section of the act of Congress 
approved September 29, 1890 (26 Stat., 496) the 8.4 of the NE. 4, the 
SE. 4 and the E. 4 of the SW. 4 of Sec. 5,17.148., BR. 7 E., San Fran. 
cisco land district, California. 
ss August 1, 1892, H. A. Brown made homestead entry for the 8.3 of | 
- the NE. $ andthe E.4 of the NW. 4 of the above described section. — 

On: Apel 10, 1893, A. S.J. Radereon made homestead entry for the 
‘E: $ of the SEH. 4, ‘the SW. 4 of the SE. 4 and the SE. 4 tof the SW. 4 of 
the same Section. — | 

1438—-voL 2s: 
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A hearing having been ordered on October. 4, “1893, the Jocal officers 
rendered a joint opinion in which. they held that Henderson Brown on 
September 29, 1890, was in actual possession of the land claimed by — 
him, under license, and permission from the Southern Pacific Railroad 
‘Company, and that he is entitled to purchase the same under the act of - 
_ September 29, 1890. They therefore recommended the cancellation of 

the entry of Anderson and that portion of the entry of Brown which 
‘was in conflict with the application of Henderson Brown to purchase. 

Upon appeal your office decision of April 7, 1894, reversed the action 
of the local officers and upon further appeal thie case 1s now before the 
‘Department upon appeal by Henders son | Brown, the grounds of error 
alleged being as follows: | 7 | | 
The Commissioner erred in holding that Henderson Brown was not in possession: 
of said land September 29, 1890, under a license from the railroad. | 

The Commissioner erred in holding that the certificate of Jerome Madden, land 
agent of the Southern Pacific Railroad Se a was not competent. testimony and 
was the act of a private individual. . 

~The Hon. Commissioner again erred in holding that the ioeeny does. not show ) 
any intent upon the part of Mr. Brown to acquire title to this and other lands pur- — 
chased from the Southern Pacific Railroad Company. : 

The Hon. Commissioner erred in giving the preference to the ieticsteua entryman 
in this case as they were not on the land when the forfeiture act took place, and not. 


until years after they made claim thereto. Henderson Brown was the ouly one in 
possession when the act was passed. ye 


‘Despite the fact that there is no specific assignment of error of fact 


in the decision sought to be reversed, an examination has been nade of _ 


the rather voluminous record in the case which shows that the only 
‘question here for disposition is one of law upon the facts apparent in 
‘the record, and those in the testimon y; about which there seems to be no 
controversy. ; : : 

It is admitted by Anderson and Brown, the homestead ‘idaliadata, | 
that they were not in possession of the land at the date of the passage — 
of the act of epee 29, 1890 ee Stat. 496), Section three thereof is 
as follows: ds | | 


‘That i in all cases where persons, being citizens of the United States, or ane have . 
declared their intentions to become such, in accordance with the naturalization laws 
of the United States, are in possession of any of the lands affected by any such grant, 
and hereby resumed by and restored to the United States, under deed, written con- 
tract with, or license from the State or corporation to which such grant was made, 
or its assignees, executed prior to January 1,.1888, or where-persons may have settled 
said lands with bora fide intent to secure title thereto by purchase from the State or 
corporation, when earned by compliance with the conditions ‘or requirements of the 
granting act of Congress, they shall be entitled to purchase the same from the United | 
‘States, in quantities not exceeding three hundred and twenty acres to any one such 
person, at the rate of one dollar and twenty-five cents per-acre at any time within — 
two years from the passage of this act, and on making said payments, to receive 
| patent therefor, and where any such person in actual possession of any such lands, 
and having improved the same prior to the first day of J anuary, 1888, under deed, 
written contract, or license as aforesaid, or his assignor, has made partial or full 
payments to said Railroad Company prior to said date, on account of the purchase 
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‘price of said ‘ade from it,. on err of the amount of such pasmcnts he shall be — 
entitled to have the. same, to the extent:and amount of one dollar and twenty-five - 
cents per acre, if so much has-been paid, and not. more, credited to him on account of, 
and as part of the purchase price herein provided to be paid the United States for 
“said lands, or such persons may elect to abandon their purchase, and make claim on 
said lands under the homestead pas aes as provided in the preceding section of this 
act. | 


Tt will be noted that there are two classes provided for 1 in this section : : 
those who are in pessession 


Under deed, written contract with, or license from the State or corporation for 
- which such grant was made, or where persous may have settled said land with bona 
‘jide intent to secure title thereto by purchase from the State or corporation, when 


earned by compliance with the conditions or requirements of the granting act of 
Congress. 


There is no allegation oF eetiement upon the mack of Henderson | 
Brown. His claim to the land is therefore asserted under that portion 
-of the statute. quoted that provides for the first class mentioned. 
Henderson Brown’s application to purchase sets out the following: | 


That iu 1881 the deponent went into possession of the 8. 4 of the NE. and SE..¥ 
cand the E. }of the SW. ty Sec. 5, T. 14 8.,R. 7 E., M. D. M., and has held possession 
thereof ever since; that at the time of going into possession of the land deponent. 
- purchased the ind from, parties then in possession who had purchased from six 
_ others, and who had applied to purchase said lands from the Southern Pacific Rail- 
road Company as eatly as 1872. That deponent purchased said lands for a valuable 

‘consideration aud with the intention of purchasing them from said Southern Pacific 

. Railroad Company as soon as the land should be subject to sale. That deponent 

has been ready and anxious to purchase at all times since 1881; that deponent has 
_ two houses upon said Jand and has it enclosed with other and: adjoining 1 land and 
has used it for pasture purposes since 1881. 


The evidence shows that Henderson BROW went into possession. of 
the land July 1, 1878, by purchase from one John H. Carlisle; thathe, — 
together with others, neighbors living on adjoining tracts, had built a 


fence around the land; that it had been used by him for the purpose of | | > 


pasture; that it was his intention to purchase the land from the rail- 
road company; that his immediate grantor, John H. Carlisle, did not. 
make an application to purchase this land from the railroad company, 


but that one Nathaniel L. Dryden, one of his grantors did make appli-_ . 


_ eation for the SE. 4 of the NE. 4, the N. 4 of the NE. 4.and the SW. 4 

of the SE 4, on Maroh 27, 1875. : | oes 

Henderson Brown, on March 2, 1888, made application to purchase 
all of section five. He does not claim possession by deed from the 
Southern Pacific Railroad. Company to the land in question, nor does 
he claim any. written contract with that company, but under the cir-. 
cumstances of the case, as already set out, he claims to be there with 
license from the reer company. It is sufficient to say that his - 
% application, made in’ March, 1888,.for the tract of land can be of no 
avail to him inasmuch as the act provided that. such a deed, written. 
contract or license from the State or renee should. be “ coxecuted 
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‘prior to January 1, 1888, ” and he. Tues therefore, stand or ‘fall upon 
his acts, and those of the company done prior to the first of January, 1888. 


He does not assert any specific license. His case rests entirely upon 


its being an implied license. The mere fact of his being in possession 


can not be held by the Department to be a license within the meaning 


of the forfeiture act. 


- Xn the case of Eastman v. Wiseman (18 LL, D. , 337), it was held, inter 
alia (syllabus): 


The provisions of section-three of the forfeiture act of September 2, 1890, accord- 
ing a preference right of entry to persons who are in possession of forfeited lands 
“under license” from a railroad company, exteuds to one who takes possession of and 
improves such land under the circular invitation of the company and in accordance 
with said circular applies to purchase said lands of the company. _ 


— But that case materially differs from this, inasmucl as it appears that 


Kastman went on the land under the general invitation. to settlers by 


‘the Northern Pacific Railroad Company and that one Russell made 


- application to the railroad company to purchase the land and received 


from the railroad company a communication which was held by the | 


Department to be a license from the railroad. company to the said Rus- 


— sell, who subsequently conveyed all of his ri ights 11 in and - to the land to . 


3 ‘the. contestant, Eastman. 


In this case it appears from the nuetifieate’ of J erome Madden, the 
land agent of the Southern. Pacific Railroad company, that among 
_ those who had made application to purchase the land in Sec. 5, was » 


Nathaniel L. Dryden for the portion of this tract before Aescnbod. No | 
— evidence is furnished of what reply, if any, was made to Dry dew: at the yy 


| time of his making the application. 


It does not appear that Henderson Brown made an application to the — 
- Southern Pacific Railroad Company for the land he now seeks to pur- _ 


chase, prior to January 1, 1888. It does appear, as has been set out, 


that an application was made by Dryden for a portion of the.land that 


‘Henderson Brown now wishes to purchase, and that he. is one of the 


grantors of Henderson Brown. But it does not appear that. there was 
any acceptance on the part of the railroad company of the application 
of Dryden. If there had been, it was the duty of Henderson Brown: to 
furnish evidence of it. It was the test.of his right to purchase under 
the act under consideration and having failed to do so, I am constrained, 
under the authority of the Kastman v. Wiseman case, supra, which has 


gone aS far as the Department deems proper upon this question of | 
license; to hold that Henderson Brown, at. the date of the passage of — 


the act of September 29, 1890, was not in possession. of the land in 


question under a. license fom the railroad company, and is therefore 


‘not entitled to.purchasé the same. 


It therefore becomes unnecessary to consider the’ omer “questions 


| raised by the record. 
J ce enaamiened shale 
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COAL LAND—ADVERSE CLAIMANTS. 
PAIRE v. MARKHAM. 


As between two claimants, both claiming the land on: account of the coal ee : 
or ty of np eaee and good ee in improvements should govern ane award: 


| sacra Smith to the Commissioner of the General. Land Osfice, ‘Sentai a 


: i her 24, 1895. (B.S. G.) 


a. The land involved in this appeal is lots 6 and 7 and the EB. + of the 
| Sw. 1 of Sec. 6, T.13 8., R. 10 E., Salt Lake City, Utah, land district. 
The record er that S pencer 8. M arkham filed coal declaratory state-" 


* ment for said tract November 28, 1892, at 10 o’clock A. M., alleging Ve 


possession November 26 sareceding:, and on said November 98, at 11:35" 
o'clock A.M. , William Ww. Paire filed a similar statement for the same 
| tract, alleging possession November ED preceding. | 
| On January 12, 1893, Markhain submitted proof and application toe 
: purchase. Notice of fis proceeding was accepted by Paire January 


13, and a hearing was had before the local officers, beginnin g February 7 


16, 1893, and as a result thereof they decided that 


While we are of the opinion that the north line of the land is south of the lower 
Markham workings, yet the development work at the. upper workings, taken in 
connection with the evidence of good faith is a sufficient showing to warrant a rec- 
Smaremda ton that the proof be accepted, and we so recommend, a 


' Paire appealed, and your office, by letter of January 27, 1894, roverséit 7 


their action, whereupon Markham ee pms "appeal, eens | 
error both of Jaw and fact. 

' There is a dispute between the parties as to the. exact jocanion: of the 
nor thwest cornerstone marking the land, which also involves the north 
boundary line of the tract. I am satisfied that the defeudant’s survey _ 
and location of the corner and north line is the correct one. The United 
. States deputy surveyor, who made the original government survey and 


oo set the corner in 1881; and who again in 1889 identified it while makin g 


a survey of land iaamedintely adjoinin g this on the north, testified in 
behalf of the defendant, and located the original corner ud made his 
plat therefrom. It is admitted’ by the claimant that at the point 
where he places the northwest corner the stone or monument was — 
not found, and that he relied. entirely cn hearsay as to its location Om : 
the ground. So, for the purpose of this case, the defendant’s survey 
will be accepted as correct as to the northwest corner, and the north “ 
line. This would throw a part of the work done by Markham north of 

the north line of the quarter, including his cabin. It is clear from the 
testimony, however, that Markham believes in good faith that these _ 
improvements were on the land. They were south-of the line as fixed 
by his surveyor. In my view of the issue this is immaterial as it ig 
conceded that he did ‘do work within the true boundaries, and did have 


Par da ieal i eg 
hee hee 
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hs a discovery of coal eens: Th ie trae Phat it: is cits an. extensive work- - 


ing, and perhaps there is not disclosed therein a vein of coal that — 


would pay for working. Yet the work has been done, and coal has. | 
been found by him. All that the law and rules require in opening and 
improving a coal mine is, that “the labor expended and improvements 7 
- made must be such as to clearly indicate the good. faith of the claim- 
. ant,” and not a mere matter of form. As between several claimants. _ 

| for Jand, both claiming it as coal land, “priority of possession and - : 
oe improvements shall govern. the award when the law has been fully 
complied with by each party.” (Cireular 1 L. D., 687.) Markham is 


the prior applicant. Paire alleges a prior possession in his declaratory | 


| statement. 


The testimony of Paire | is that he began wore on the land - about ; 
June 10, 1892. , and that it was then unoccupied ; that he has had work 


done ther eon “ from time to time” up to the date of the hearing. He 
had been upon the land twice himself. during that. period, once just 


before the filing, but “could not tell just how long” before, but swears 


he had « work done in coal ” prior to filing. It appears that there was. - 


an old abandoned. tunnel on the ground that had been driven in about 


A aan 


fifty feet. Paire swears that he had not discovered paying coal outside | 


of this tunnel; that. he had cleaned it out and driven it sixty- one feet 


fur ther, amne one hundred and eleven feet in all, and that he had 
disclosed a four and one-half foot vein of merchantable coal. On CLOSS- 
examination he says that he heard from the man working for him by. 
letter in December, 1892, and at that time he had not found coal in | 
paying quantities. Paice went to the land at that time and says that 


he found nothing that would warrant the. belief that he would open a. 


valuable coal veil. He then returned to Salt Lake City and went back — 
to the land on January 27, 1893; he then removed his workman from 


~ the point where he was, iad sartedl to work on the old tunnel. About — 


“more or less” work done.in prospecting for coal, and no discovery of 


seven or eight days’ onload been done there just prior to his arrival, —_ 
by an employee of the Pleasant Valley Coal Company. Itis claimed by 


this witness that prior to January 28, he thought this old tunnel was 
not on the land in controversy, but on the land belonging: to the said 


. goal company; ; that when the north line of the land was fixed that day 


by the surveyor and he found it on his claim he started to work in it. 


2 He had never examined-it prior to that. date. It-was in. this tunnel — 
os and after January 28 that. he discovered. the vein. of merchantable coal. 


It will thus be seen that Paire did not file his declar atory statement 7 


7 for sald land. within sixty days from date of possession, as required by | 
section, 2349, Revised Statutes. He had possession June 10, and did 


not file’ his ‘Statement until ‘November “98, in the meantime having 


merchantable. coal was made by him until after the. application to pur: 
chase by Markham, | and after notice of this proceeding, | 
The presence of coal on this tract has been demonstrated. ‘Both | 


| parties are secking i it for coal. AS between these claimants I take 
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| He that the quantity. of coal . cuts but bttle figure, or the. sano of 


or expenditur e, provided it is shown they or either of them are acting in - 


good faith. The rule would be different if one of them was claiming — 
the land for any other purpose, for instance, for agricultural purposes. 
It would then have to be shown that it was more valuable for coal as a 
‘present fact than for agriculture. But such is not the issue here. : 
Lam of the opinion that Markham being the prior applicant for: the 


_ “land, and having exhibited good faith in. exploring the same, has the 


prior and better right to. purchase. 
’ Your office judgment is therefore. EOVORSCY, and that of the local 
office will stand. 


‘PATENT-—EFFECT OF ISSUE—JURISDICTION. 
STSeIN v. WOGAN. 


When.a patent: has been. ae sealed, countersigned, and recorded, the eniryman 
°- is entitled to have it delivered to him, and the Department. has neither: the 
power to cancel it, nor the right. 2 withhold it from him. | 


ba Seoretar y Smith to the Commissioner of the Gener al Land Office, oe = 
| ber 25, 1895. (E. E,W.) 


On the 18th of September 1893, Maurice A. Wogan ets homestead. | 
ee of the NW. i Sec. 7, T. 29 N., R..6. W., at Enid, Oklahoma, and. 


on the 28th of May, 1894, he commuted hat entry to a cash entry for 


townsite purposes. The patent was signed, sealed, counter signed aud 

recorded on the 20th.of J uly, 1894, and transmitted to the register and. 
receiver at Enid, for delivery to him, on the 23d of July. : 
On the 8th of August, 1894, Gear ge S. Stein filed a protest against 


the issuance and delivery of ihe patent, and asked that the entry be - 7 


cancelled, and he allowed to enter. | 

AS Sonne for this protest, Stein alleged that prior to the commuta- 
tion of the homestead entry several persons, including J. J.S. Hassler, 
receiver of the land office at Enid, formed a company, which they — 
called the Kenwood Investment Company: for the purpose of procur- 
ing title to the land in question, for speculation; that Wogan, prior to 
submitting his proof, contracted with this company that he. would com- 
mute his homestead to a townsite entry; that the company advanced 


.. the money with which this entry was made, and that in consideration 
_. thereof it was to receive a portion of the land. 


On the 27th of August, 1894, the Commissioner of the General Land. 
Office dismissed this protest: holding that, as the patent had been issued, 


ne the matter had passed beyond his s dursdietion: and thereupon Stein | 


| appealed to the Department. 

The decision of the Commissioner of the General Land Office was 
correct. When a patent has been signed, sealed, countersigned and 

recorded, the entryman is entitled to have it delivered to him, and the | 
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| Department has neither the power to igteal it, nor the right to with- 
"hold it from him. United States ». Schurz, 12 Otto, 378. | 
In this case the patent had been signed, sealed, eee: 
recorded, and transmitted to the register and receiver for delivery to 
the entrymai, before the protest was received. Therefore the protest 
came too late, and the protestant has no recourse now; ener to the 
courts of the country.. 
The decision of the Commissioner of the General Land Office is 
affirmed. 


. COMMUTED HOMESTEAD ENTRY—EQUITABLE ACTION, 
HERBERT H.. AUGUSTA (ON REVIEW). 


A commuted homestead entry,-allowed after the amendment of section 2301 R. S., 
on a showing of less than fourteen months’ residence and cultivation from the . 
date of the original entry, may be equitably confirmed, where it appears that 
the term of residence. and cultivation, if computed from ‘settlement, is in sub- 
stantial compliance with said amended section, and, that after the allowance of 
said commuted entry the land was sold to a purchaser in good faith. 

The case of Francis A: Lockwood, 20 L. D., 361, modified. | 


Secretary y Smith to the Commissioner of the General Tae Office, Septem- 
aoe . H.) 3 - ber 26, 1895. ' (J. L. McC.) 


. " Counsel for the transferees of Herbert H. Augusta has filed a mOHOn. 
for review of departmental decision of August 16, 1894 (19 L. D., 114), 
affirming the decision of your office, dated April 1, 1893, rejecting as 
premature his final proof, under the commutation provision of the 
homestead law, for the SE. 4 of Sec. 7, T. 48 N.,R.8 W., Ashland land 
district, Wiscousin, and rae him to furnish supplemental proof 
showing residence for a period of fourteen months subsequently to the 
date of his entry—May 13, 1891. | 

The land described was for merly within the limits of the withdrawal 
made for the benefit of the grant to the Wisconsin Central Railroad 
Company, made May 5, 1864 (13 Stat. 66); and of course during the 
existence of said withdrawal was not subject to entry under the public 
land laws. That portion of the grant opposite the land in question was 
forfeited by the act of September 29, 1890 (29 ae, 496). The second 
section of said act provides: a _ 7 

That all persons who, at the date of the passage of this act, are actual. settlers in 
good. faith on any of the lands hereby forfeited, and are otherwise qualified, on mak- 
ing due claim on said lands under the homestead law, within six months after the 
passage of this act, shali be entitled to a preference right to enter the same under 


‘the provisions of the homestead law and this act, and shall be. regarded as such - 
actual settlers from the date of actual settlement or occupation. 


Under instructions from your office, the lands, after due notice by 


“newspaper publication, were opened | to entry on February 23,1891. 
muse prior to the last named date, however-—to wit, on February 18, 
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1891—Congress passed an act extending the time within which persons: 
who were bona fide settlers ou September 29, 1890, would “be entitled _ 


toa preference right to the same under the provisions of the homestead 


law and this act,” to six months from the date of the Commissioner’s 
promulgation of iasteneuions to the local land officers directing the man- 
ner of the disposition of said lands. .This extended until July 16, 1891, 

the period within which preference right could be exercised. 

Augusta. alleges that’ “*he went to the local office at Ashland on Feb- 
ruary 23, 1891, the very day the land was restored to entry, for ‘the 
“purpose of makin g his filing, but was unable to present his said appli- 
cation, on account of the great rush of applicants, until the next day, 
February 24, 1891.”. On February 24, 1891, one M. W. Miller made | 
homestead entre of. the tract. heenst alleges. that he contested: 


7 ‘Miller’s entry, and procured its relinquishment—but the record of this 


‘contest is not before me. At all events, Miller relinquished on May 13, 
1891, and on the same day Augusta made homestead entry. This was 
within the six months afforded to bona fide. settlers: within which to 
make due claim for said lands under the homestead law : 
The next day—May 14, 1891—Augusta. filed a miotioe in the WwoHE 
office that he intended fankine: final proof on J uly 8, 1891. After due 

: newspaper . pope anoD of such intention, he made entry on the date 
last named. | if 
: His final proof: showed that he settled upon the land in July, 1888; 
that. he established residence thereon, with his wife and two children, | 
-on July 17, of that year; that he and his family continued to reside 


thereon until the date of making final proof; and that he had made 


amprovements on the tract to the value-of about three hundred dollars. 
+. This proof 1 was accepted ‘by the local officers, and final. certificate 


% issued. 


Phe papers were transmitted to your oftiea: which rejected the final 
oe and required Augusta to furnish supplemental proof showing 
_ residence and cultivation for a period of fourteen : months from the date — 

. of ‘entry. | | 
This Augusta could not do, for the reason that, at some date sabe: 

quently to making final proof, he had Sisposed of the land. meetin 
the transferees filed an appeal, | 
The Department, on August 18, 1894, affirmed the action of your office. 

‘ The transferees (George N, Hanptman and Fred P. Bowers and Sons) 
have filed a motion for review. | | 
‘The sixth section of the act of March 3, 1891 (26 Stat., 1095), amended - 
section. 2301 of the Revised. Statutes so as. to read: 


Nothing in ‘this chapter shall be so construed as to prevent any person who shall 
hereafter avail himself of the benefits of section twenty-two hundred and eighty- 


_. nine from paying the minimum price for the quantity of land so entered at any time — 


after the expiration of fourteen calendar months from the date of such entry, and 
: obtaining a patent therefor, upon making proof of. settlement and of residence and 
cultivation for such period: of fourteen months. ms 
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- Whilst the departmental decision heretofore rendered seems to be in 
_ accordance with the strict letter-of the law, yet inasmuch as it is alleged — 


that Augusta, after the issuance. of final certificate, sold the land, and ~~ 


therefore can not now submit supplemental proof showing fourteen, 
months residence after entry, as required by your office, a case of great | 
_ hardship is presented for the consideration of ‘the Department, if that | 
_ allegation be true, and there be no question about the good faith of the 


purchasers. The entryman has certainly complied with. the spirit, if 


not the letter, of the law, as to length of residence—having resided on _ 
the land for three years. The transferees. pur chased on the faith of the - 
certificate of the register and receiver. In view of these facts, if itis . 
within the scope .of the equitable jurisdiction. of the Department: to _ 
protect said transferees without violation of. law, I think ‘such protec. 
tion should be extended. 
~The sale of land by the entryman, : the Apnaegnent fact that it would, 7 
be impossible for him to return to the land and reside thereon for four- 
teen months from and after the date of entry, and the question of the 
rights of the trausferees, were not pase upon or. referred to in the 
| decision under review. 
By letter of April 25, 1877 7 (see General Cirealar. of February 6 6, 1892,, - 


page 209), the Department transmitted to your office Rules 17 to OF a 


relative to suspended entries and the submission - of the same to the 
Board of Equitable Adjndication, in the course of which. It was stated : 
Special cases, not covered by these ‘rules, in which equitable relief: should. be 
afforded, will probably arise. Such cases will be submitted as dae with letters 
of explanation. | : 
~The case at bar appears: to be one of the class of cases, the precise 
character of which could not at that time be foreseen so that a rule 
applicable thereto could be formulated ; but inasmuch as there has been. - 
a Substantial compliance with the. requirements of the law as to- length. 
of residence and there is no adverse claim, I think it may properly be 


. referred to the Board of Equitable. Adjudication for confirmation, if the 


fact of purchase and the B08 faith of the pur chasers be satisfactorily , 


7 shown to you. 


The departmental decision of Aaeast 18, 1894, is oe recalled and: - 
- suspended, pending the decision of the anestiohsapoye suggested as:to 
the fact and character of the alleged transfer. Should these ‘be found 
satisfactory to your office, and the case be by you submitted to the 
Board of Equitable Adjudication, you will notify the Department, and 
“an order finally revoking said departmental decision will be issued. 
_ The ruling in the departmental decision in the case of Fraucis A. 
Lockwood (20.L. D., 361), is hereby modified in so far as it conflicts 


oS with the.case at bar. | 


‘On July 18, 1895, the Department denied a iho tO for review in fe | 
case of Frank BE: Brown, an applicant to enter lands in the immediate: : 
_ vicinity, within the limits of the same grant, and forfeited by the same _ 
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act. The ¢ case: at bar differs from that. case in the fact that Brown did 
not allege settlement on the land:claimed by him. until after the date. of; 

_ the act of forfeiture; and that only about eight months elapsed between: - 
the date of his alleged settlement. and that. of his a aa a 
of three years, as in the ¢ case at bar. — 


| SETTLEMENT. RIGH TS—RESERVOIR WITHDRAWAL-COMMUTATION. 
OHARLES BE. TOMPKINS I ET AT," 


Settlement claims valid but for the wire al. quinone ‘by the. arid Jana act 
of 1888, are protected by ‘the amendatory acts. of: August 30, 1890, -aud March, 3: 
1891, in so far as the. lands are. not cree eae ot the purposes of. said: 
withdrawal, 

A homestead entry. made. after:the. amendment. of section. 2301, R. 8. ., and. commuted. 
‘on less than fourteen months residence from date of the original entry, may be 
equitably confirmed, where the period of residence, if computed from settlement, 
is in substantial compliance with law, and since. commutation the land has been, 
sold to a purchaser i in good faith. : . 


Se eoretary Smith to the Commissioner of the General Land Office, Septem: % 
Adea ry > FP . ber 26, #895. (J.-L, McC.). 


The Smith Beier Sheep Company, claimin g as transferee of Char les. 
E. Tompkins have filed a motion for review of departmental decision: 
of December 4, 1894 (unreported), holding for cancellation the home- | 
stead eutry of said Tompkins for the NE. 4 of the NE. 4 of | ee. 26,7. 8 
N., R. 10 E., Helena land district, Monten: 

The wound: of the decision was that: the entry was made after he 
amendment of sec. 2301, Revised Statutes, and could not be commuted 
without residence on, Sid cultivation of the land for fourteen months’ 

from the date of the entry, even if settlement had been made prior to. 
_ the passage of the amendatory act. 7 
The departmental decision heretofore rendered was. tierdig a feiaal’: 


affirmance of the decision of your office, dated August 15, 1893; buta | 
succinct. statement of the facts. of record in the case would now. seem to, oe SE 


be appropriate. — i 

The land in.question was (with other lands) withdraw for reservoir 
purposes by the Secretary’s order of March 13, 1890, under the act of 
October 2, 1888. On September 20, 1890, Tompkins aoplicd to file pre- : 
emption ieelen atory statement for ‘the tract; but the application was, 
Tejected because of such withdrawal. The withdrawal was revoked as 
to the land in question and the remainder of the township in which it 
was situated, by Secretary’s order of November 15, 1891. On February 
1, 1892, Tompkins was. allowed to make homestead entry: of the tract. 
On Mareh 22,1892, he made final proof, showing settlement August 12, _ 
1890, at, which time he began. putting up a house on the tract; and 
actual residence i in said hopes since the 10th of December, 1890. 
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_ It will be seen that at the date of making final proof (March 22, 1892) te 
there had elapsed since Tompkins’s settlement onthe land (August 12, _ 
_ 1890), eighteen months and ten days; since his establishment of tos? 
dence (December 10, 1890), fifteen months and twelve days; and since. 
the revocation of the order withdrawing the land for reservoir purposes 
(November 13, 1891), four months and nine days. 
The Sonera question in the case is, can the entryman be allowed 


_. eredit for settlement made and residence established on the land, after ~ 


the withdrawal for reservoir purposes, and prior to the date of the 
revocation of that withdrawal? 


It appears that many persons, in ignorance of the withdrawal, or‘of: - 


the exact limits of the lands selected for reservoir purposes, settled 
thereon after such withdrawal. For the relief of such settlers, Con- 
gress incorporated the following provision in the sundry civil appro 
priation act of August 30, 1890 (26 Stat., 371-391): | | 


So much of the act of October second, eighteen hundred and eighty-eight, entitled 

“An act making appropriations for sundry civil expenses of the Government for the 
- fiscal year ending June thirtieth, eighteen hundred and eighty-nine, and for other 
_ purposes,” as provides for the withdrawal of the public lands from. entry, occupa- 
tion, and settlement, is hereby repealed; and all entries made,.or claims initiated, in 


: : good faith, and valid but for said act, shall be recognized and may be perfected in: 


_ the same manner asif said law had not been enacted, except that reservoir sites here-_ 
tofore located or selected shall remain segregated and reserved from entry or settle- 
ment.as prov ided by said act until otherwise provided by law. 


" Again: the act of March 3, 1891, “‘to repeal timber- culture laws, and | 
for other purposes,” provides, in section 17 (26 Stat., 1095-1101): . 7 


_ + That reservoir sites located or selected, and to be located and selected, anes ihe 
provisions: of ‘An Act making appropriations for sundry civil expenses of the gove. 
- ernment, forthe fiscal yearending June thirtieth, eighteen hundred and eighty-nine, 


and. for other purposes,” and amendments thereto, shall be restricted to and shall _ 


contain only so much land as is actually necessary for the construction and main- 
tenance of reservoirs—excluding, so far as practicable, Jands occupied by actual 
settlers at une date of the location of said reservoirs. 


Tn the case aut bar, the claimant originally filed upon one hundred’ 
and sixty acres, iclading the forty acre tract now in question ; the 
other one hundred and twenty acres have been taken for reservoir pur- 
poses. His claim is one that would have been “valid but for said act?? 
withdrawing land for reservoir purposes; he was an ‘actual settler at 
the date of the location of said reservoir” ; hence his claim is one that 
should “be recognized, and may be perfected in the same manner as if 
said law had not been enacted.” = 

There would be little difficulty in sustaining the contention that 
Tompkins could properly claim settlement and residence from August 
12, 1890, were it not that, at the date of his making final proof (March © 
22, 1392), the act of March. 3, 1891 (26 Stat., 1095), had been. passed, the - 
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gixth section of which amends Soacie 2301 of the Revised Statutes SO 


as to read: 


; Nothing in this chapter shall be sonetened as to prevent any person who shall - 
hereafter avail himself of the benefits of section twenty-two hundred and eighty- | 
nine from paying the minimum price for the quantity of land so entered at any time 
after the expiration of fourteen calendar months from thé date of such entry, and | 
obtaining a patent therefor, upon making proof. of settlement and of residence 
7 and cultivation for such period of fourteen months. 


Whilst the depar tmental decision heretofore rendered seems to be 1 in | 
accordance with the strict letter of the law, yet inasmuch as the entry-. 
.man, Tompkins, after the issuance of final certificate sold the land, a 
case of great hardship is presented for the consideration of the Depart- . 

ment. - There is no question as to the good faith of all parties concerned, 
_ the entryman has certainly complied with the spirit, if not the letter, 
of the law, as to length of residence. The transferee purchased on the 
faith of the certificate.of the register and receiver. There is no adverse 
~ claim. In view of these facts, I think Tompkins’s entry should be , 


cs. referred to the Board of Equitable Adjudication for confirmation, as 


held in the case of. Herbert i. Augusta, decided by me of even date 
herewith; and I so direct. — s4 

a The departmental decision of Denese 4, 1894, which affirmed the 
decision of your office in Holding Tompkins’s age for een is 
hereby, recalled and revoked. 3 


SECOND HOMESTEAD ENTRY—ARID LANDS. 
J AMES. LAWwron. 


“One who haces a homestead entry of arid pone in the belief that ie will be able to | 
a ‘irrigate the same, through the use of water to be obtained from a ‘proposed gov-. 

ernment reservoir, and abandons the land so entered, on account of its worthless 
aap character, is not entitied to make a second homestead entry, either under the 
ies general terms of the homestead law, or the special promistoas: of the ‘act of | 
. December 29, 1894. | 


; Seoretary y Smith to the Commissioner of the General Land Ofc, Septem- 
| a ber 26, 1895. | (PB. J. ©.) 


The meeord before me shows that James Lawton inate application to. 


-. make homestead entry of the B. 4 of the NW. 4, the SW. 4 of the NE. + 


and the NW. + of the SE. 4 of Sec. 25, T. 24 S., R. 66 W., Pueblo, Col- 
orado, land dlistriok which was denied. by the local office January 25, 
1893, for the reason that he had, on March 7, 1889, made a homestead 
entry of other lands in the same land district. “Your office, by letter 
of November. 28, 1893, affirmed their decision; whereupon Lawton\ 
prosecuted this appeal. | 
Accompanying Lawton’s sonication is his affidavit, in ick he sets 


forth that in the spring of 1889 a party of surveyors, known to theaffiant. | 


_and the people generally in that locality to be in the employ of the 
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eovernmnene were omaieae surveys in that part of the poanery for the 


purpose, it was said, of establishing sites for reservoirs on the: ‘public 


lands, “‘and affiant was by them informed that undoubtedly in the near 


future reservoirs would be constructed in that. neighborhood; ” and — 


further informed that they had surveyed a site for a reservoir some > 
five miles up the creek from Graneros Station; that the proposed 
| ‘reservoir site was pointed out to the affiant, aad it was perceived by — 
affiant that if thé reservoir should be built, the lands lying below 
it could be irrigated therefrom ; that it was generally believed by . 
‘the settlers that the government would construct such reservoirs; 
“that affiant does not. pers sonally know upon what such general belies 
is based, except that it was taken for granted that the presence of the 
‘government surveyors making said surveys and the statements of said 
‘surveyors as to the object of their mission meant that the government 
had undertaken the work; -’ that thereupon he made homestead entry 
of a quarter section of iand In said land district; that the land was 
elevated, barren and desert in character and was so situated as to lie 
under the proposed reservoir; that said land was worthless for farming 
without water, because the soil would produce nothing, and because 
the lack of water destroys its value or utility for any practical object: 
or purpose; that he erected a dwelling house on said land and lived 
there from time to time, but he was compelled to abandon said tract for 
the reason that the reservoir was not constr ucted, and that the project 
has been abandoned. He therefore asks to be permitted to make the 
homestead entry now under consideration, claiming that he will be 
enabled to sufficiently irrigate the same and make it productive. 

As the law stood at the date of your office decision, there could be 
no question, in my opinion, as the correctness of your office judgment. 
.Pending Lawton’s appeal, however, the act of December 29, 1894 (28 

Stat., 599), was passed, and it has been suggested 4 that the entry under 
7 consideration can, under the terms of thatact, be allowed. It provides— 


That section three of the said act of March second, eighteen hundred and eighty- 
nine be amended by adding thereto the following provision : That if any such settler 


-has heretofore forfeited his or her entry for any of said’ reasons, such person shall be 


permitted to make entry of not to exceed a quarter- -section of any public land sub- 
ject to entry under the homestead law, and to perfect title to the same under ye 
same conditions in every respect as if fe had not made the former entry. 


| The act of which this is amendatory (section 3 of the act of Maret 2, - 
“ 1889 (25 Stat. , 854), reads as follows— | So 


That whenever it shall be made to. appear to the register and 1 receiver of any pub- 
lic land office, under such regulations as the Secretary of the Interior may prescribe, 
that any settler upon the public domain under existing law is unable, by reason of 
a total or partial destruction or failure of crops, sickness, or other unav oidable cas- 

ualty, to secure a support for himself, herself, or those dependent upon him or her 
upon the lands settled upon, then such register and receiver may grant to such. a 
settler a leave of abseuce from the claim upon which he or she has filed for a period. 
‘not exceeding one year at.any one time, and such settler so oranted leave of absence 
shall forfeit no rights by reason of. such absence: Pr ovided, That tlie time of such © 
actual absence shall not be deducted from the actual residence required by law,’ 
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Tt. will be observed ak this section: was intended to excuse the | 
claimant from residence upon the land for a given period on account. 
of “a total or partial destruction or failure of crops, sickness, or other — 
- unavoidable casualty.” Whether there was a total or partial failure. 


of crops, is not shown in the case at bar. The claimant does-not allege a7 


| - that he ever attempted to raise any crops upon the land he has applied 
to enter, and I think it may be assumed that he did not, because he 


alleges that the land was known to him to be.arid at the time he made —— 


his entry. Sickness is not alleged as the ground; hence it could only 
come under the other reasou for granting leave, ey “unavoidable 
casualty, a 


_ In the case of John Riley (20 L. D., 21), the words, “ other anavoide - 


able casualty,” as used in the act of March 2, 1889, have been construed 


as applied to the facts involved in that case. It seems that Riley's. 


application for a leave of absence was based on the fact that he could —_ | 
not procure water for domestic use; that he had commenced an arte- - 
_ Sian well for that purpose, but had been. unable to obtain a supply; | 


that there was no water within two miles of the land, and: that it was. 


impossible to reside there with his family under those conditions. The 
Department said— ‘His failure to get water on the land, ‘however 


. earnest his efforts to.do so, cannot be regarded as a ‘casualty? within. :— 


the meaning of the statute.” The meaning of the word casualty is 


then given as found in Worcester and Webster. It then proceeds— —_ 


“He simply failed after an earnest effort, to succeed in a landable enter- | 
prise. His failure may be a misfortune; ; it cannot be regarded as a 
positive event coming without design and not to be guarded against, 
and therefore it is nota casualty. ” His application for leave was there- 
fore denied. 

It seems to me that the reasons. iain allowing Lawton’s second. 
entry are stronger than those in the Riley case, in which Riley’s appli- 
- cation for a leave of abs@ice was refused. Lawton knew this land was 

arid when he took it. up. He relied upon rumor as 'to what the gov-— 
ernment intended doing in regard to the location of reservoirs, and 
availed himself. of the homestead privilege with the full knowledge or | 
the doubt and uncertainty surrounding that venture. — 

a ee may be said that in the Riley case his failure was of a latent _ 


a nature, one that he could not, probably, have cer tainly foreseen; it was. | 
| not a contingency depending upon any human effort; whereas in the | 


; case at bar it was at best but a matter of speculation on Lawton’s part 
as to whether the land he entered originally would ever be available — 
for the purpose for which he desired it. In my judgment, this can- 
- not be construed as an unavoidable casualty, as contemplated by the ef 
— statute quoted. | 
_ Your office judgment i is therefore afiirmed, 
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STATE OF CALTFORNTA. 


Motion for review of. departmental decision of J “8 6, 1892, 15 L, D. - 
10, denied by Secretary Smith, September 27, 1895. | | 


— 


APPLICATION TO ENTER—CONFLICTING ENTRY. 
WILL v. WILLIAMSON. 


-An application to enter, rejected on account of partial conflict with a prior entry, 
does not operate to reserve the land not in conflict, where instead of appealing 
from said rejection the applicant contests the prior entry; nor does the pendency 

' of said contest reserve the tract not in conflict for the benefit of the applicant. | 


Secretary Smith to the Commissioner of the General Land Office, Septem: 


(JH) | ber 27,1895. (CTW) 


This case comes before me on the appeal of Nelson Williamson from 


_ your office decision of March 18, 1894, in which Williamson’s homestead 


| enory.t is canceled. 
The record shows the mlieene ae | a 
-  . On May 2, 1889, Henry W. Carter made fomextend ae No. 662 » of 
the W. 4 of the SW. 4 , Sec. 27 and E. 4 of the SE. 4 , Sec. 28, Tv. 17 N., 
‘R. iW. , Guthrie, Oklahoma Territory. | 
— On Deceniber 2, 1889, Simon C. Will made epalization to enter the 
‘SW. 4 of Sec. 27, T. 1, R.1, which was rejected because of conflict 
with Henry Carter’s homes ead entry one the W.3 of said 
quarter section, with other land. 
- On the same day Will filed his coutest against Carter’s said aie 
| alleging that Carter was a disqualified entryman and subsequently on_ 
June 7 , 1890, Will alleged in amended contest that he yaad eee a Ree 
tier on aa land since Aug ust 5, 1889. 
On April 30, 1890, Nelson Williamson made homestead ey No. 
6906, i. 4 of said SW. 4. On May 20, 1890, Will protested against the _ 
allowance of guid oniey. On Novenibee 1, 1390, Will filed a dismissal 
of his contest: against Carter’s euLEy, which was an abandonment of 
his application to enter the W. 4 of said SW. 4, embraced in Carter’s — 
entry... On August 17, 1891, the contest of Will Beeps Williamson 
was dismissed by the copie and receiver. 

On the appeal of Will to your office it was held January 18, 1892 that 
when Williamson. made his entry tor E. § of the SW. 4, Bee. 27, bhere 
was then pending the application of Will for said SW. 4 and that Wil- 
liamson’s entry was irregularly allowed, and directing that Williamson 
be called upon to show cause why his entry should not be canceled and 
 Will’s application allowed. — , | : | 

On consideration of Williamson’s snowiik the register and receiver 
held the same to be insuiicient and recommended his entry for cancel- 
, lation. : : : 
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‘From this findin: 2 Willianton wepealod to your office, and. the finding 

~ of. your office adverse to him on said appeal is the one of which he: now : 
complains. — : 

His contention is. that your office er oa) in nolaiy g that sending the 
contest of Will against Carter, :which involved only a part of the quar- 
ter section for which Will had aoslied the application and contest had 
‘the effect of holding the land in abeyance and- not subject to entry 
- until said controversy was settled and therefore rendered Williamson’s 
entry, made during that time, irregular. | 
By way of supporting this ground of complaint it is. insisted that 7 

upon the refusal of Will’s application to enter, on account of conflict — 
with Carter’s entry, his remedy was by appeal from the decision refus- . 
ing his application and not by contest. 

If Will had pursued this course the only effect of sped would ive 
been to have obtained a hearing before the local officers as to the 


2: seHaity and legality of Carter’s entry. 


* When Will applied to euter the quarter section mere was no obstacle 


in the way of his making entry of the half quarter-section subsequently | <2 


entered by Williamson, except. the one that he did not make applica, . 
tion for leave to do so. On the rejection of his application to enter the = 
whole quarter, the half quarter not covered by Carter’s entry remained 
open and subject to entry by any qualified entryman, subject only to 


Will’s right of appeal from the decision rejecting his application. No: | 


such appeal being taken, there \ was no obstacle in the “ ot William- 
son’s entry. | | 
It was, therefore, error to hold: that the litigation growing eat of 
objection; to Carter’s entry. had the effect of segregating the half — 
- quarter not covered by the entry, pending such litigation. _ 
If, however, such had been the effect, upon the dismissal of Wills 


Ae contest everything dependent upon it went with it. I can not see that 


‘Will had any surviving claim to the half quarter covered by William- 


sows entry, and your office decision is accordingly reversed. Wills 


protest will be dismissed and Williamson’s entry 1 held intact. 
| REPAYMENT—SECOND HOMESTEAD FEES AND COMMISSIONS. 
| _ JENS C, HANSEN. | 


Where a second Honiestend entry is allowed repayment of the fees and commissions 
. paid on the first entry will not be granted, in the absence of such error on the 
‘part of the government in allowing said entryas would defeat its confirmation. 


| Secretar y Smith to the Commissioner of the General Land Office, Septem- 
| ber 23, LEIS: 8 (E. M. BR.) 


a The record. shows that Jens C. Hansen made homestead entry, Sep- | 
tember 17, 1892, for the NW. 4 of the NW. 4 of Sec. 23, and the-S. 4 of 
the Sw. } and the NwW.4 of the SW. 4 of Sec. 14, T, 22 S., R.6 BE. peat | 


_ Lake City land district, Utah. 


1438—VoL 2?1——_14. 
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261 June 15, 1893, the local officers ieunanitted to your office his anak 7" 
cation to minke and homestead entry to embrace the SH. 4 of the. 


NW. 4, the SW. 4 of the NE. 4, the NW. fof the SE. 4, Sec. 30,T.138., 


R. 10 E., in lieu of the above described entry. Accompanying the appli- 2 
cation was their joint recommendation that the same be allowed. | 
_ It appears from the evidence that an error was made in attempting 
to describe the land selected by the claimant, owing to the fact that 
the marks of the survey had become obliterated and the land embraced. 
in the entry was rocky and wholly unfit for agricultural purposes, while. 
that intended to be enter ed was covered by the homestead entry of one— 
Willard Peacock.  __ 7 

On February 14, 1894, your office decision canceled the ent and — 
ailowas Hansen thirty days within which to make entry of the tract 
applied for. | | 
. On April 11, 1894, your office eciion: earings ante consideration. 
the soplicntion of Hansen for the repayment of fees and commission — 
paid for the first entry, refused it; from which action Hansen appealed. 

This Department, in a decision rendered on June 13th of the present 
year (Elizabeth Zenker, 20 L. D., 551), held that fees and commissions 

would be repaid only where the entry “was canceled ‘for conflict, or 
because of any fault of the government in allowing it, or ae it was 
erroneously allowed and could not be confirmed.” © ; 
In this connection it has. been decided by the Department that tlie 
words “ erroneously allowed” refer to the action of the local officers in 
accepting the application | and do Hob mean an error ‘made by the entry, 
man himself. | | : 

This question was éonsidered at length in the case of Arthur L: 
‘Thomas (13: L. D., 359), where: the general proposition is laid down 
| (syllabus): | | —— we, et " 2 aul # 

There is no statutory sathoniey for the repayment of purchase money, fees, or 


commissions where ie entry tuned through no fault or error on the part of the 
government. 7 | 


On page 363 it is said: 


The action of Thomas in entering 8 the land was voluntary: it may have been the 


result of an erroneous impression, or it may have been the result of an erroneous - 


information given him, but the entry was not erroneously allowed so far as the 


- records of the Land Office show, and neither the law nor the government interpose ~ " 


any obstacle to the confirmation of said entry by the performance of acts necessary 
. to confirm the same. . The fact that it may not have been advantageous or. practica- 


ble to reclaim the land ... . . (as appears to be the case here} does not Proyent: 
the confirmation of the entry made by the claimant. . 
om oe x x Ho et  # 


ie ex parte J ohn Carland a C.D: , 531), an iiidar of the United States army, nwa 


a homestead entry under the susposttion that he was not, required to reside on the 
land. On being informed of his mistake he relinquished his entry and made appli- |. 
cation for repayment of fees and commission. This was refused by my predecessor, — 


Secretary Teller, who in his opinion said: ‘The act of June 16, 1880, allowed such: 
‘repayment in cases where the entry has been canceled for conflict, or has been erro- 
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neously. allowed and.could not be confirmed. The present: ease, 8o far as appears, igs 
not within either of these provisions. There was no conflict; the entry was not, 
erroneously allowed, and might have been confirmed. As there ties been no fault or 


"error on the part of the government this egy ee is without authority i in the 


matter (1 L. D., 532).” ia 
» Jn: the case of Sarah J. Tate ve L. iu 100), the Department held - 


- (syllabus): _ 2. 


- On the allowance of a second Homestead satis dis applicant is not entitled ne 
_eredit for the fees and commissions paid on the first, but mepevnen’ may be allowed 
on due application. — 7 7 


That case is in direct conflict with the cases in 13 L.D. and 20 L. a - 


supra, and is in eitect by them overruled and is therefore without. . 


3 authority. | . 
The test is: Was tiers error upon the part of the saveuuiient which Fa 
. would prevent the confirmation of the entry? The good faith of Le 
entryman, in the absence of such error, can avail him nothing. — 
our source decision is therefore’ eee’ and fepay mene is denied. 


CONTEST—AFFIDA VIT—CORROBORATION-EQUITABLE ACTION.» 
GAGE v. ATWATER ET AL. 


A contest affidavit setting forth ‘ haces information and belief that said homestead 
. _ entry was not made in good faith, but was made for the purpose of speculation 
and sale, ” states a’ cause of action, and i is s sufficient to Pat the defendant on anger . 
of the charge to be met. 4 

A corroboratory affidavit based on personal Aseboation? is gaticient . 
Where a desert entryman has in good faith reclaimed such portions of the land. as are 
susceptible of reclamation, the non-irrigable character of a part of the land will © 
not defeat his right to a patent, or justify cancellation.of his entry. 7 
Reclamation of desert land is effected when an adequate supply of water is brought . 
to the land, and due provision made for its proper distribution when needed.’ 
The right of a desert entryman, who has shown due diligence from the first to equi- . 
table action on his entry, where he, throu gh obstacles beyond his control, isuna-_ 
_ ple to effect reclamation within the statutory period, is not defeated bya contest, si 
eharging such pas begun while he is engaged in. curing his default. 


- Seeretary Smith to the Commienoncr of the General Land Office, Septem: | 
ber 26, 1895. yo (6.5. W.) 


| I have hens i tiie petition of Matthew Gage, in which he prays 
for the re-review of the case of Wm. Atwater, Johanes Gunther and > 

~ Otto H. Newman v. said Matthew Gage, which was decided adversely - 
to him by First Assistant Secretary Chandler on August 1, 1892, in 
which. Gage’s desert-land entry was canceled, and have also’ before me 
the appeals of said Gage from your office neciion adverse to Gage, as. 
a contestant of the homestead entries of Atwater, Gunther and ‘New: 
- man, rendered on August 4, 1894, involving the same land. He asks: 
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| that his’ petition and appeals be considered. together. As fie parties 7 


and subject- matter of litigation are the same, it seems that they may at 


so considered. 


The record shows that’} Matthew Gage made desert. land entry of See: ae : 


30, 1.2 S., R.4 W., Los Angeles, California, land district, March 1, 1882: 
‘On ones 23; 1886, Wm. E. Atwater, Otto H. Newman and J.J. 


‘Gunther, each filed affidavit of contest against said entry alleging that 
Gage had not reclaimed said section, or any part thereof, by conduct- 


- Ing water upon the same within three years from the date of his entry, — 


-and that said land had not been reclaimed according to the spirit and 
| tenor of the desert-land act up ‘to the date of said affidavits. 


- They also made applications at the same time to make homestead and 


timber-culture entries for various portions: of said section. These a 


applications were rejected pending another contest involving the same 
land, which was subsequently decided in Gage’s favor, 

— On January 25, 1887, your office ordered a. hearing on the charges 
‘made in the suspended coutests of Atwater, Gunther and Newman. 
The cases were, by agreement of the parties, consolidated and heard 
together. The local officers, on the hearin g, found that Gage had acted 
in good faith but had failed to reclaim the land within the statutory 
period, and recommended the cancellation of theentry. 

Gage appealed. from this finding to your. office, and on consideration 
of the same your office found on May 27th, 1890, that Gage had acted 
in good faith, but reversed the finding of the local officers as to the 
cancellation of his. entry, and found that his final proof submitted on. 
the 9th of February, 1887, should be referred to the Board of Equitable 
Adjudication and the contests cismissed., » | 

. From this decision of your office the contestants ‘appealéd, and on 
aeaet 1, 1892, First: Assistant Secr etary Chandler passed upon said 


‘appeal, reversing the decision of your office, rejecting Gage’s final 


_ proof, and directing that his entry be cancelled. 15 L. D., 130. 


Afterward, Gage, through his counsel, made a motion for review of 
_ this decision, which on March 3, 1893, was passed upon by Secretary: 


us Noble and iG motion refused. 


' September 23, 1892 , Newman made onesie ae No. 6793, for lot 


3, NE, 4 SW. 4 and N. 3 SE. 45; Gunther made homestead entry, No. | 


6794, for lot 2, “SE. LNW. Land 8. 4 NE. 4, and Atwater made home-. 


| stead oy No. 6195, for lot J, NEL, 4 NW. 3 z and N. 4 NE. 4 of said 
_ Section 30, bo 


- The record shows that the iemosteaierst had  piubliahed a jdonsolldated -_ 
notice of their intention to make commutation proof before the county. ae 


 elerk of Riverside county, California, on November 28, 1893. 


. On the day set the parties doco panied by: their Witnesses: and an 


| aitoracy appeared before said officer and submitted testimony relative 


mo to ther fe esa with the homestead ae pee the veut blanks: : 


: forms. | 
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Gage also appeared by attorney at the same time and place and filed - ae 
= 7 ae contest affidavits, one for every entry, and then deposited ten 

- dollars to pay expenses of taking additional testimony, — ny tae, 
:The attorney for the entryman objected to Gage’s appearance on the ob 


; ground that he was not a. oy tio the Bocord and had not filed a stiff 
cient protest.. 

. Gage’s attorney then stoeaied to cross-examine the aqua and 
_ their witnesses relative to the testimony found in their proofs. When 
Gage’s attorney had completed his examination of the witnesses he asked 
to have the case continued to such time as might be appointed for the 
| purpose of allowing the protestant to subinit testimony in rebuttal. 

. Attorney for the claimant objected to any continuance on the ground : 
that Gage was not a party to the case, and had not filed an affidavit 
which would entitle him to cross-examine the defendant’s witnesses or 
produce: testimony in rebuttal, and also that no affidavit for continuance 
had been filed as required by Rule 20 of Practice. - 
. An affidavit for continuance was executed by Cage November 30, and 


7 | filed in your oflice December 7, 1893. 


December 15, 1893, the attorney for claimants filed’a brief, a4 
December 28th, Gag e’s attorney filed a brief in which. he asked. to 
have the protest proceedings merged into a contest and a day set for — 
: hearing on the charge found in his contest affidavit filed with the officer _ 
taking the testimony. | 7 
| _ February 16, 1894, the ae officers rendered their joint decision dis : 
| missing the case. 
_ March 16th, Gage’s attorney filed an appeal on his behalf in which it | 


is stated that if the local officers “considered the affidavit of contest 


defective they erred in passing upon the case before giving him the 
: option of either amending his complaints or standing upon them.” 
.. The appeals of Gage from your office decision of August 4, 1894, will 
be first considered, and as the same issues are involved in each, Ww ‘ul be . 

' considered together. | 
_ The local officers as well as your office nla Gage’s contest affidavits. ; 
. to be fatally defective in that they do not state a vause of action and 


are based on information and belief. In each of his affidavits i is the 


following allegation, viz: “and alleges upon information and. belief 


that said homestead entry was not made in good faith but was. made . 


for the purpose of speculation and sale.” 


J do not concur in your view as to the sufficiency of this anidawike, cE. ee 


- think it does state a cause of action.: It alleges that the entry was not 
made i in good faith, but was. made for. the purpose of speculation and | 


| -_ gale. Such affidavit states a proposition of mixed law and fact, which | 


it seems to me renders it a proper predicate for a hearin g. Itcontains 
: something more than a conclusion of law, and it is. sufficient to put 
defendants ¢ on notice of the change to be met, : : 2 
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‘It is inaiat ed, however, that it is not properly eorroboraled and iat : 
the affidavit intended as a corroborative one, comes within the rule > 
laid down in the case of Buckley v. Massey (16 L. D., 391). The pur- 


eke pose of this decision could hardly have been to énlaree or add to | 
rule three of practice, and should be read in connection with the pecul- 


iar wording of the affidavit in that case. As construed, it afforded no 


measure of support to the affidavit of contest and was condemned for 


that reason. The language of the affidavit now under consideration i is _ 


as follows: 


” Also appeared at the same time and place Alexander Gazrnbell, who, being: duly 
sworn, deposes and says that he is acquainted with the tract described in the within . 
‘affidavit of Matthew Gage, and believes from personal observation that the state- — 
. ments therein made are true. / , 
It seems to me that this affidavit is not subject to the criticism that | 
it affords no support to the affidavit of Gage. Its reasonable interpre- 
tation is, that from personal observation affiant believes that the entry 
of defendant was not made in good faith, but was made for the purpose © 
of speculation and sale. The ground of affiant’s belief is not secondary 
but from personal observation. . (15 L. D., 300, Epps ». Kirby. ) 


: But if there was doubt about the sufficiency of these affidavits as 


basis for a contest, they were good as protest proceedings, and plain- 


tiff should have been allowed the option of amending, so as to put | 


himself in the attitude of a contestant, or of allowing the case to pro- 
ceed aud be heard as a case under protest proceedings. If the charges 
made in Gage’s affidavits are true, the entries of the defendants should 


_. be cancelled without reference to any rights of Gage present or pro-- : 


‘spective. The title to the land is still inthe government. (4 L. D., 41; 
SL. D., 2:91. D., 391; 10 L. D., 615; 15 L. D., 447; 5 L. D, 658 and’6 
~L.D., 299, ) Your office decision is accordingly reversed, bat no further — 
hearing will be necessary in view of the a hereinatter made 
of the entries in question. ts 
There remains for consideration the petition for review of the decision 

of First Assistant Secretary Chandler (15 L. D., 130), which, if per- - 
mitted to stand as the law in this case, meyOse: of all Gage’s interest 


in the land in controversy. 


- The decision in question is out of accord with the surrent of decisions ‘ 
in reference to desert land entries in at least two important particulars: 
it treats actual reclamation of each smallest subdivision of the entire | 
tract as necessary, notwithstanding such reclamation as to parts may — | 


be impracticable, and holds that the system of applying the water con-. 


ducted to and upon the land, must be perfect and COmpIGHe and ready 


.. for instant application. 


' The whole tenor of the decision indicates a tendency to aaest mie 


of strict: construction of the law in reference to desert land entries, | . 


which is at variance with former departmental decisions on that sub- 
ject. It has been held in a number of cases that when the entryman 
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~ aeted in good faith and reclaimed such parts of the land as were suscept- 
- ible of reclamation, that the non-irrigable character of a part would not 
defeat his right to patent or justify the cancellation of his entry. In_ 


the case of John ©. Coy ex parte (10 L. D., 495), this doctrine is dis- 


cussed, and a number of other cases cited in its support. In the case » 
of David Gilchrist (8 L. D.,48), only 400 acres out of 640 were reclaimed 
and yet patent issued for the whole tract. The same principle is recog- 
nized in the case of Levi Wood (5 L. D., 81), and in the case of Andrew 
_ Leslie (9 L. D., 204). In the case of Rider v. Atwater (20 L. D., 449), . 
which is the latest reported case on the subject, it was held that: 
‘although the claimant did not own a sufficient water supply to reclaim 
all the land entered, yet the entry would stand as to the part reclaimed _ 
and be cancelled as toremainder. .The principle here recognized would 
entitle Gage to the greater part if not all of the section reclaimed. It 


--geems to me Gage has been denied rights uniformly granted to other 


| litigants (doubtless . through mere over sight), and that the supervisory 
powers of the Secretary should be exercised to correct the error. 
~ Turning from the decision itself to the evidence as disclosed by the 


record at the time it was rendered, it appears that the first years of | 


 -Gage’s entry were spent by him in efforts to obtain a sufficient. water 
Supply by.a system of artesian wells, upon which he expended a large 
sum of money. When this plan was demonstrated to be impracticable 
che turned his attention immediately to other methods for obtaining — 


- water, and finally succeeded in securing an abundant. supply from the 


- Santa Anna river, twelve miles distant from. the land.. This appears 
‘to. have been the nearest available supply to be obtained. He expended 


upward of $300,000 in the purchase of water, right of way, and con- _ 


“struction of his canal and reached the land with an abundant supply 

of water after the three years had expe! but before oe adverse ; 
velaim had intervened. _ : 
~ .The canal was constructed to and through the land, It was located 
upon the greatest: elevation upon it deemed practicable by experts. 


~. About one hundred and sixty acres of the six hundred and forty entered 
‘lay above the canal level and could not be irrigated from it by ordinary 


-methods. About four hundred and ei ighty acres lay below the canal and 
were easily accessible from it. Bulk-heads or gates in the canal banks ~ 


- < were constructed at intervals through the tract, and from these, small 


lateral ditches led out for some distance. 

Below and connecting with these, the remainder of the tract was run 
..off in-large furrows opened with a plow at intervals of about ten feet 
apart. | 

‘Upon completion of is canal the water was turned upon that parb 
of the section lying below it and about four-hundred and eighty acres 

-were flooded for twenty-four hours. ‘It was then turned off, temporarily, . 
“to repair tunnels which had fallen in. This antedated the order that a 
- hearing be had on the formerly rejected affidavits of contest, which 
order seems to be the first official pee of said affidavits. 
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~ The. Suidencs sce dicatoeed fae water song be enna iG: ‘ails | 


: i distributed upon any subdivison of tei acres lying below the canal'i in 
ae fourhours. Affidavits before me state that this can be done now. 


These facts being conceded, it seems that there was practical reclamai- _ 
fea of about four hundred and: eighty acres of this tract, and although 
it did not occur until after the expiration of, the escibed time,’ it 
| clothed Gage with equities which it was his right to have passed upon. 
‘by the Board of Equitable Adjudication, oe rule oy for the govern- 
ment of that board. (6 L. D., 800. ) 


“When the proof sabmieeed shows veclaniatioti as to a part of the land entered, and 
failure -to effect proper irrigation of the remainder, the entry may be approved as to 
‘the tracts reclaimed, and cancelled as to. the eoinalndon. (20 L. D. » 449, ) 


On the subject of Gage’s ood faith, the register and receiver found 
that he had aeted in eood faith and they based their recommendation 
‘that his entry be. cancelled solely upon the legal. proposition that the - 
Teclamation: of the land was out of time. Your office found that he had | 
acted in. good faith and directed that he go before the pea of mee | 
| ‘table Adjudication with his final proof. 7 
- If there is any assault upon his ‘good faith it is to be found in fies | 
decision complained of and in this it is barely suggested. The facts 
‘that he purchased: more water than was necessary to. reclaim section 


‘thirty, and that he constructed a larger canal than was necessary for — ; 
‘this purpose, and that he sold the surplus water to reclaim otherdesert = 
lands, are mentioned seemingly to his discredit. These do not strike he 


‘me as evidences of bad faith. 
His undertaking was to reclaim section thirty. © Hig did reclaim it as - 
far as it was practicable to do so. That in doing so he contributed to. 
‘the reclamation of other desert lands was in accord with publie ney 
‘and not against it. | | | _ = 7 ; 
The evidence shows that in on to. secure. water needed for ne | 


‘reclamation of section thirty he had to purchase more than was neces- 


sary for that purpose. Having purchased it he might sell the excess 
‘without hurt to the government. | 
« It is apparent that- the land in controversy sould be valueless as 
‘homesteads to the present entrymen: or others, but for yae prone of 
‘the canal constructed by Gage. 

The date at which -vater was tur ned on the land from the sonal’ is 
November 10th, 1886. | 

The date of tne order of your office. that a ee g abe had on. the con- 
‘test affidavits of Atwater, Gunther and Newinen is 25th of January, 
1887. 

The date at whieh these affidavits were ‘fir st. offered is. 934 of Jan 
uary, 1856. : - 4 eo tg 

They were, therefore, offered before actual reclamation sGearted: but 
while the work on the canal was in PROGTERS: : 7 
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mae your -office: decision e oTth of May; 1890, it was: held that. these 


3 affidavits. did not constitute. the. parties: adverse. claimants within. the | 
= meaning of the law... In the decision ander. review your office decision 
“was reversed, and these atiidavits. treated as evidence of an adverse = 
| claim from the date at which ney: were offered, wit, JS anuary- hs 


1886. | » 48 
If this is the isge Gage. may be Pemedieaas a is flieerore. neces- . 7 


sary to determine the legal effect: and: ‘significance of these contest e = 


affidavits | before going farther. In doing this it is necessary to under- a 
staud the status of the: parties, as well as of the land, at the time they © 


_ -were offered. The record shows that much time had been consumed i in| = : a 
- Securing rights-of way and making preliminary surveys, but in Septem- a 


__:ber, 1885, all mere preliminary work was completed, and a contract let - 
to constr net and complete the canal. On the 5th of October, 1885, the 


_ actual construction commenced, and: seems to have been pushed vigor: oy 
| ously and continuously. Atwater, Gunther and Newman were inthe 
7 vicinity, and. witnessed Gage’s extraordinary. efforts to complete. the... 


canal, up to J: anuary, 1886. At that date, if we are to credit: the tes- _ 


ans “timony, Gage was spending, money: lavishly on. the work, using a large 
. .. force of hands, and part of the time using a night force. It must have. 


been apparent that he would succeed in reaching section 30 before 


many months. It is to be borne in mind. that it is while this sort of 
effort upon Gage’s part to cure his default is. in progress that these 
- ‘affidavits of contest are presented. It is to be observed also that these 
affidavits present but two facts; one that. the three years. of the entry 


“had expired, and the other that reclamation of the land had not been — 

effected; both of which facts were already known to the Government. 

There was No. charge: that the. entryman was. not. engaged in curing his. 7 

default. In the case of Meads o. Geiger, 16 L. D., 366, it is held that the 

_ desert land statutes. make no specific provision forfeiting the rights of . 

. the entryman in the event: that teclamation is not effected. or final proof | 

submitted within the period designated. In the same case it is held ; 
~ that— ’ , eg a 
The right of a desert-land entryman, who. fails to éffect reclamation within the - 

‘ statutory period, to perfect his claim is not defeated by the intervention of a contest; Ls 

where from the first the entryman. has shown the ntmost diligence and good. faith, 


and the default is due to a mistake which the entryman 1S engag ed i in rectifying | 
when the contest is initiated. } 


In the case of Thompson v. Bartholet, 18 i D., 96, it is ‘hela that” 


"The rights of a desert land entryman, who fails’ to effect reclamation within the _ 
. ‘statutory: period, to equitable action on his entry, is not defeated by the interven-. . 

-tion of a contest charging such failure, where there is no want of diligence or good. | 
faith on the part of the entryman, and his default is due to obstacles he could not | 

a control and where hei is engaged in euring said, perealy when his entry is attacked. 


. Looking to. the voluminous: record before me, I find in the person. of “32 
Gage a suitor beset from pnt inception of his entry with vexatious litt- _ 
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gation, hindered and crippled in his work of reclamation by conspira- . 


‘tors, (sometimes including his trusted agents,) exhausted in fortune and | 
‘resources, by expenditures made in reaching the land covered by his 
- entry with an adequate supply of water; but finally successful in effect- 


- ing practical reclamation of it; untotiched in honor and good faith, _ _ 


but guilty of being too late, if time is of the essence of his contract. — 


| =, What shall be done with him? In my opinion he presents acase where — 
. technical requirements must give place to that substantial justice which. | 


- recognizes equity as one of its elements. 
‘I therefore conclude and find that Atwater, Gunther and Newaiian 
' predicated no claim to the land in controversy by the filing of their 


2 affidavits of contest, except such as is subordinate and subject to Gage’s _ | 


| right to have his equities passed upon by the pone of. Equitable 
_ ‘Adjudication. 


In further support of the finding that he reclaimed the land, I qnote te 


from 18 L. D., D. 16, Dickinson v. Auerbach: 


| : Reclamation is an accomplished fact where the water in sufficient. aati is. 4 
_ brought on the land and so disposed as to render it available when needed, 


From affidavits before me it appears that the. only crops raised on the | 


land are by means of waste water from this canal. The final proof of _ 


the homestead entrymen shows their improvements to be of very little 
value. ‘They had all the time knowledge of Gage’s equities upon which 
he is now insisting. Collusion between these entrymen and Gage’s : 
- engineers is charged, and a number of affidavits accompany Gage’s 
~ petition as newly discovered evidence. These may not of themselves 
_ justify the re- opening of the case, but I have considered them in con- 
nection with the errors alleged to have been committed. 
The case is one of difficulty. . I recognize the necessity for the sbsane? | 
ance of the rules intended to fix definite limits within which litigation i 
must cease, but I. cannot lose sight of the fact that it is even more 
‘important that it should not cease until substantial Ve is meted out ks 
to the parties. © | 
‘The doctrines of stare decisis and res adjudicata have ma ditioual peioht 


and import where new interests-have sprung up and new parties have 
intervened. In this case the subject-matter of litigation is a ae = 





: and the par ties are still the same. 
From a view of the whole case, I am impressed with the conviction. | 
- that a just conclusion has not yet been reached. In its present status, 
justice to all parties, 1t.seems to me, will be secured by re-opening said 

"cases to await final action upon Gage’s final proof heretofore offered. 
| ° It is accordingly directed that Gage be allowed to carry said final 

set before the Board of Equitable Adjudication to be passed upon by 
them, and that in the meantime homestead entries, Nos. 6793, 6794, and. 
Y 6795 stand sles! gions to be disposed of as shall be indicated by ¢ the 
t5 cn of said board. . 


2 ne TO THE PUBLIC — nee BOS ee 


. ‘MINING CLAIM—EF FECT oF APPLICATION. 
| ANDREW a: GIBSON. 


A mineral application Eenpeely filed or auly followed = notice thereof by AS eee 
tion and posting, is per se a segregation of the land covered thereby, and when: - 
‘it is afterwards sought to relocate said land, on the ground of abandonment, the - 
relocator should be first required to establish the fact of abandonment. 


Secretary Smith to the Commissioner of the General Land Office, opin: : 
ber 27, 1895. | oe 6, P.) | 


I am in receipt of your office letter “N” of May 28: 1995, in which 
; ‘you request, for reasons therein stated, that the Werion of this Depart- | 
- ment, dated May 16, 1895, in the above entitled case “be recalled and 

be noe promulgated. ” | 


The decision concerning. which said request is made caveneed the a 


decision of your office in said case of February 6, 1894, with instruc- 
tions to you to direct the local officers to receive and file Gibson’s min: 
--- eral application for lots 43-and 44, Marysville, California land district, 

_- which the records of your office and the local office show to be covered '~ 


: “by mineral application No. 100, made February 20, 1874, by the Buck» 
eye Quicksilver Mining Company, and to proceed j in relation thereto i in | 


| accordance with the statutes i in such cases made and provided. - | 
It is not deemed necessary to state here the grounds upon which said 


‘decision was based. . Suffice it to say that your office letter ON of | 


. May 28, supra, furnishes the information that. subsequently and pend- — 
ing a decision i in the matter in this Department, Gibson adopted the. 
suggestion contained in your said office decision .and secured a hearing 
. for the purpose of proving the abandonment of said mineral application 


* No. 100, and upon the information adduced at said: hearing the rece: a 


- officers eridid such abandonment to have been proved. | 
- No appeal having been taken, the ease was considered by your office | 
as quasi contest No. 951, and by your office decision of March 29, 1895, . 


. the decision of the peal officers was affirmed, under Rule 48, of. Prac- - 
. tice; and said mineral application No. 100 was rejected. 


‘ In view of those facts, departmental decision of May 16, 1595, is not 
necessary for the establishment of Gibson’s rights; but for. the guid- . 
~ ance of your office it is hereby held, that, a mineral application, prop- 
erly filed and duly followed by notice thereat by publication and posting, 
- as required by Sec. 2325 (R. 8. U.S.) is per se a segregation of the land 
covered thereby, and that when it is afterwards sought to re-locate the . 
land covered by said application because of abandonment, the better — 
practice would be'to have the re-locator first establish the fact of aban-. 
- donment, in such manner as may be required by the statutes in such - 
. cases made and provided, and the rules of practice of this Department: 


Said departmental decision, therefore, of May 16, pe is nerehy on ae 


x: recalled and, will not pe promulgated. 
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SCHOOL} LANDS—~3ETTLEMENT BEFORE SURVEY. 


‘STATE OF » NEBRASKA v ‘THE Town oF Burrs. 


es 7 Thea actof February 28, 1891, amending sections 2275 and 2276, Revised irutes super- : 


sedes the provisions of section 24, act of. March 2 , 1889, so far as the same is in — 
conflict with prior statutory provisions pronetae settlement rights on school | 
lands, acquired prior to survey, and leaves the rights of the State and settlers, i in 
such cases, to be adjusted under the general provisions of the law. » ns 


{- 


~~ * Seorctary & Smith to the Commissioner of the. doneral. Land. Offer Septem: ts 
«> XS. EBL). - a ber 27,1895, = (G. C. RB.) 


- The board of trustees of the town of Butte, Nebraska, through its 7 


ene Eugene R. Maxam, has appealed from your office decision of 
June 19, 1894, holding for cancellation, cash entry No. 146, made June 
19, 1893, by the board of trustees for said town, for.the SE. 4 of Sec. 16, 
1D, 34 N., , R.13-W., O'Neill, Nebraska. : | 


St ener that on June 28, 1893, A. R. tyaplays commissioner Of 
public lands and buildings for the State, filed a protest against the 
entry, claiming that the laud involved belongs to the State of Nebraska, 


“under its grant for school purposes, and is not subject to disposal by | 


the United States. Your office. ‘sustained that prdtest in the eee 


‘appealed from.. 


The specifications of error are cincinnati: as pilowe 
“1. In finding that sections 16 and 36 in each township of the lands 


‘opened for settlement were reserved for the use of the public schools; 
that no grant of school sections was made. to the State by the act of 


March 2, 1889 (25 Stat., pee) oa pe reservation to the poo 


| dom ain. 


2. In finding that whettier ‘surveyed or unisurveyed, said eeougde 
were not subject to claim, settlement or entry under the act of March 


a 1889, or of. the land laws of the United States. 


The tract in question is within that part of the Great Sioux pone - 


- vation, added to the State of Nebraska by the act of Congress of Mareh © 
28, 1882 (22 Stat., 35). It was restored to the public domain by section he 


21 of the act of March 2, 1889 (25 Stat., 888). , | 
The said act of March 28, 1882, extended the age snes of | 
Nebraska, “go as to inclndé all that portion of the Territory of Dakota — 
lying aa of the 43d parallel of north latitude and east of the Keya: 7 


- paha River, and west of the main channel of the Missouri River.” This 


included the land in question. ‘Subject to certain. conditions, which me 
| ‘were after wards performed, the jurisdiction over said lands was . 


 Ceded to the State of Nebraska, and subject to ali the éonditions: provided in ihe 


-act of Congress admitting Nebraska into the Union, andthe northern boundary of 
the State- shall be extended to said 43d parailel as fully: and effectually as-if said — 
. Jands had been included.in the boundaries of said State at the time of its admission 
>. into the Union; reserving to the United States the original right of soil i in said Jands 
i and of PUeposing of the same. 7 | 
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‘The act organizing the Territory of Daioh (12 Stat., 989); reserved 


sections sixteen and thirty-six for school. punperees after such sections oa 


were designated by the public surveys. 
' The act of April 19, 1864 (13 Stat., 47), admitting Nebr into the | 
Union, granted sections sixteen and thirty-six in each township for the 
support of common schools, and other lands equivalent thereto were, 
granted as indemnity where the granted. sections “have been sold or 
otherwise disposed of.” | 

When Nebraska afterwards accepted the jurisdiction of ‘ie ceded 
—Jands, subject to all the conditions and limitations provided in the act 
of Congress admitting that State into the Union,.sections sixteen and: 
_ thirty-six in each township.in the added territory became after survey 
_ the property of the State, for school purposes; and for the same reason, 
the State. became entitled to select indemnity for such sections or parts — 


of section of the school lands as were found to. have been sold or : As 


otherwise disposed of. State of Nebraska, 18 L. D., 124. 


The act of 1889, restoring the, lands to the pablic: domain, does not | 
appear to contain any clause granting lands for school purposes. The 


previous legislation on that subject, relating to the State of N ebraska | 
(above referred to), rendered such legislation unnecessary. | me es 
The board of educational lands and funds for the State of Nebraéka 


(ander section 1, article VIII of the Constitution . of the State haviig _ 7 
- general management of all lands and funds set. apart for school pur: 


poses) admits that the tract in question “was claimed by: the village of . 
_ Butte for townsite purposes prior to the survey thereof, and that set- — 
tlement and. improvement. was (were) made thereon in good faith for — | 
the purpose of taking out patent thereon under the townsite laws.” 

— Such an admission tieacaed sottles.. the re of such. prior : 

‘ oecupancy. as. se 
It is held in general ee claims siaier the omnis awe are pre« # 


emptions. ‘Fraser ». Ringgold, 3 L. D.,.69. That. fact being deter- a 


mined, the remaining question relates. to. the effect of such occupancy: ple 
upon fie land in question. : 
The 24th section of said act of 1389 (p p. $98), prvi as follows: 


. That. sections: sixteen and thirty-six of each township‘of the lands open to settle- 
 mToent under the provisions of this act, whether surveyed or unsurveyed, are hereby 
- reserved for the use and benefit of the: public schools, as provided by the act organ- 
izing the Terrritory of Dakota; and. whether surveyed or unsurveyed said sections i 
shall not be subject to claim, settlement or entry under the provision of this act or 
of any of the land Jaws of the United States: Prov ided, however, That the United: 
- States shall pay to’said Indians out of any moneys in the. Treasury;.not otherwise 
appropriated, the sum of one dollar and De five cents. for all lands reserved under 
the provisions of this section. ae ; eo 


- Your office, 1 in the decision appealed from, sustained the protest by | 
Treason. of the statute above quoted. | : a ee ee fot 
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_ The act of February 26, 1859 (11 Stat, 385), Sierasrae incorporated - 
as section 2275 of the Revised Statutes, provides that: Se 


Where settlements with a view to pre- -emption have been made before the survey. 
of the lands in the field, which were found to have been made on sections sixteen and ~ 
: thirty-six, those aodtions slialll he subject to the pre-emption claim of such settler; — 

and, if they or either of them have been or shall be reserved or pledged for the use 
of scheela or colleges, in thé same state or. territory i in which the lands lie, other’ 

-dands of like’ ec are a in lieu of such as a be patented by pre- 

emptors, ete. ot . Os 


- ‘This act was a gener al provision, applicable alike to all. the states and 
_ territories. John W. Bailey et at., 5 L.D., 216; L. H. Wheeler, Ii L. ee | 


881; Sharpstein v. State of Washington: 13 L.D. , 378. 


This was the law when the said act of March 2, 1889, was pied, 
opening the lands in question to settlement, and pesca to Nebraska — 


= to which the. ee were added, and to Dakota from which mney a 


taken. 

The act of April 19, 1864 a3. Stat., 41), admitting N ee to state: 
hood, granted sections sixteen and. thirty- -six in every township for the’ 
support of the common schools; it also granted other lands equivalent 
thereto, ‘where such sections nave been sold or otherwise ii Sue of 
by an ae of Congress.” - 
The act of 1859 (supra), having made provisions for those persons: 
- who had made settlements, “prior to survey upon the school sections, 
with a view to pre-emption,” and appropriated to the State a like . 


7 quantity of other lands for school purposes, the State of Nebraska 


would undoubtedly be entitled to select. lieu lands, eqnivalent to those 


Jost to the grant by reason of such settlement. 


It is thus seen that the State of Nebraska obtained its grant of die 


a school sections In the reservation from the act of March 28, 1882 ) 


. (supra), adding the reservation to the State, “subject to all the con. ' 


ditions and limitations provided in the act of Congress. admitting — 


Nebraska into the Union os Among those ‘ conditions and limitations, a | 
under which it took the grant of the school sections,.was one which 
required the State, if it would claim its fall quota of school. lands, to 


select heu lands equivalent to. those. which had been settled upon pee 


to. survey. 
~ The 24th section of dis act of. 1889 (above: aigted) neither aiaiies a 
_ grant of the school sections, nor provides indemnity for their loss; 
neither do I think it was intended by that section to repeal the general 
provisions of the statute,. which were enacted for the purpose of protect- — 
_ ing bona fide settlers, who chanced .to make their improvements upon — 
Jand afterwards. aesieuaee by, the pape surveys: to be in a school 
~ section. 7 
However this may be, een legislation can leave no doubt as 
to the intention of Congress on this question. 
_ The act of February 22, 1889 (25 Stat., 676), ey for the sini. 
sion nto the Union North Dakota, aoe Dakota, Montana and 
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‘Washington, and to make donations of public lands to those States, 


_ has a provision in section 11-thereof similar in terms to section 24 of 
. the act of 1889 (supra), in that it pr ovides that 


All lands herein. granted for aduicaticnal purposes ...-... . shall not be subs... 
ject to pre-emption, homestead entry or any other entry under the land laws. of the © 


United States, whether surveyed or unsurveyed, but shall be reserved for school. : 


Earponee only. 


This provision was in aaearent conflict with the weneral act of Feb- 


rary 26,1859, supra (sections 2275 and 2276, Revised Statutes), which - 
preserved settlement rights upon the school aeons when made prior bh 


oe survey, and gave the State indemnity for the lands so settled upon.. 


.. Inview, however, of the latter act of February 28, 1891 (26 Stat., 796), © 
= amending sections 2275 and 2276 of the Revised Statutes, re- enacting oan 
anew the provisions validating the claim of a settler who, prior to the 


survey in the field, had made a settlement upon a school section with. 
a view to Sheempuon: and appropriating and granting other lands 


- of equal acreage to the State in lieu of the lands so settled upon, the 
Department, in its instructions to your office dated April 22, 1889 (2. 
‘L. D., 400), held that in so far as the said avt of February 22, 1889, con- 
flicted with the general provisions contained in sections 2275 “id. 2276 me ae: 
as amended, the same are superseded by the later act, and that the. 


grant of iands to the new States mentioned in the act of February 22, 
— :1839, “are to be administered and adjusted under the Provision of the ; 
: general law.” | me 
‘The said act of Rebniary 28, 1891, being a general law, applies to the: 


- ands in question, and substantially maintains the provisions made by.- - | 


the act of 1859 (supra), protecting settlement. rights:made on school. | - 7 
sections prior to survey, and granting other lands of equal acreage fast é 


the States in lieu thereof. | 
The lands in question were surveyed September 6, a 1890, and the | 


—< survey was approved June 30, 1891. 
It having. been shown that the land was aigmed Ss the. village of 7 * 
Butte prior to the survey, and that settlement and improvements were 
made thereon in good faith, for the. purpose of taking ont a patent 
under the townsite laws, and it appearing that there was a sufficient — 


‘number of. inhabitants, the entry was properly allowed, ane vee will 7 


a «i accordingly i issue. 


Your attention is called to an error in tie. peter of the ‘and, as. | 
shown upon the register’s final certificate. This should be corrected. 


et EG decision appealed from i is reversed. 


co) oe DECISIONS RELATING TO THE acti | 


SETTLEMENT RIGHTS—ADJUSIMENT OF CONF LICT. 
GAY %. DICKERSON, 


One who induces another to settle on a tract of land is ther eby estopped from allog- 
ing a prior settlement right in himself. _ | 

‘Condloting settlement rights acquired prior to survey may be adjusted by allowing 
one of the parties to make entry of the tract in dispute on condition that he 
enters into a contract with the other to convey to him, after paces that portion — 
of the land covered. by his occupancy. 


| once ‘y Smith to the Commissioner of the General Land Opfice, Nin 
(J. I. ‘.) oe ber 27,1895. (WE. M.) 


so Ones May 29, 1888, Richard B. Dickerson made homestead entry of lot 
: 3, the N.¢ of the SE. 4 and the SE. 4 of ‘the NE. 4 of section 14, town- 
ship 46 N., range 2 W. , Boise meridian, witbin ‘the land district of 
Coeur d’Alene, Idaho. 

On the same day Eugene Gay made application to enter, as a Neiie. 
stead, lots 2, 3,and 4, the SE.4 of the SW.4 and ‘the SW. 2 of the 


i NEL of the same section. | 


This application was “refused for the reason that the s same conflicts 


_ . with the homestead of R. B. Dickerson so far as concerns lot No. 3. 


On July 27, 1888, Dickerson napplied to be allowed to amend his vee 
on the ground 
That he had rand mistake in the legal subdipidions intended to be. ‘viteree 


sel errors of the United States surveyors, in placing his house upon the NW. ¢. 
_ of the SE. + instead of upon lot 3; that he intended to enter lot 3, the SE.+ of the 


_ S§W.4, the es of the SE.4 rt the SW.+ of the NE.4 of section 14, township 46 


N. rane 2 W., B. M., which he has resided upon and pee for the last three 
years and Goaeecans 

- The application having been duly iaasiitted to your Pellicer ‘nie! 
‘amendment was allowed by letter “C” of October 12, 1888. _ : 
On October 29, 1888, Gay filed, an amended affidavit of contest a 


“Ing that he 


‘Settled upon and improved lot 3, the SE.+ of the Sw. 4 and the sw.d 4 of fie . 
: NE. + of said tract prior to the settlement upou the same by said Richard. B. Dicker : 
gon and that said affiant is prior in right and settlement and has occupied and ~ 
'. improved the same ever since the 30th day of October, 1884, and that said Dickerson 
did not lay claim’ to any portion thereof till some time in year 1886. a « A - 


- After a hearing held in May, 1889, the register and receiver rendered © 
a decision recommending that the oontest be dismissed on the ground. — 
that Dickerson “made the first settlement upon said lands and had the 
prior right thereto.” | 

Gay appealed to your office, and the decision there rendered, in affirm. 


ing that of the local office, concludes in the following words: . 
I think it clear that Gay, by his failure to appeal from the rejection of: his applica- ie 


tion and by his failure to initiate contest until after the expiration of so long a period 
of time did not exercise such promptnessin the assertion and maintenance of his 
: rights as the exigencies of the casedemanded. To have protected hisrights he should 

have bronent his contest in areasonable time. He did not do s so. ) 
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- In a motion for review of this decison it was for the first time brought. | 


= to the attention of -your office that Gay had filed in the local office an ~ 


affidavit of contest immediately after the rejection of his application 
_ -to enter on May 29, 1888. This was admitted by Dickerson, but.he also 
filed an affidavit by Robert E. McFarland, the register of the local 
‘office at that time, to the effect that Gay’s original. affidavit was after- 
wards withdrawn by' him and‘ not again returned to the files of the 
office. Upon this showing the case was remanded with directions that — 
testimony be taken upon the question thus brought in issue, or upon | 
“any matter which may explain any action taken by this plaintiff in 
 . relation to any contest aftidavit offered or filed by him pabeeuuen: to 
- . May 29, 1888, and prior to October 28, 1888.” 
» The se ctck and receiver found, after hearing testimony, that ay . 
did file an affidavit of contest on May 29, 1886; but that it was anes: 
“wards withdrawn. —_ 
The decision of your office of March 17, 1893, reverses that of the * 
_ local office, and finds that a preponderance of ihe evidence shows that | 
Gay: did, on or about May 29, 1888, file an affidavit of contest of the 
Dickerson entry as to lot 3; that fe affidavit was not withdrawn by . 
‘Gay or his attorney, and that, while the said original affidavit is not to 
be found among the papers comprising the record, the responsibility 
for its disappearance does not rest with Gay or hig attorney. -Itis 
_ held, therefore, that Gay was not guilty of laches as set out in the 
decision of May 29, 1892, that he did take proper and prompt measures — 
to assert his ahtsan and to the tracts for which he applied. May 29, © 
1888, and that he and Dickerson should make joint entry of lot 3. | 
Meanwhile, on February 9, 1891, Gay had made application to enter 


_. the N. $ of the NW. 4 of section 23, the SE. fof the SW. fand lots2, 
_-3 and 4 of section 14, township 46 N., range 2 W., which application 


_- was rejected by the register, and.on appeal, also by your office, for con- 
flict, in part, with Dickerson’s entry and with the Northern Pacific 


railroad grant, and on the further ground that the application embraced _ 


land lying within the bed of the St. Joseph river. - It was, therefore, _ 
further held in the decision of March 17; 1893, that, under the ruling 
of Hughey »%. Dougherty, 9 L. D., 29, Gay iwaiwed eiatowes claim he 
had in and to‘said SW. 4 of the N i. + of section 14, from the fact that 
he did not embrace that tract in his application of February 9, 1891.” . 
_- The lands in controver sy were first surveyed prior to 1888, and pecaue 
. subject to entry in May of that year. The entry of Digieoraon as well 
as the application of Gay was made with reference to that survey. 
Certain of the lands embraced within the applications of each lay on 
both banks of the St. Joseph river, which was not, in, that survey 
treated as a navigable river, all entries bordering ‘thereon were Sus- | 
pended and a resurvey erdered. with directions that both banks of the | - 
Tiver be meandered. The plats of this survey were approved by the 
~ Surveyor general of Idaho on ‘October 6, 1894; and filed in the local 
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‘office on March 3, 1893. Tt appears that cer tain subdivisions. of the — “* 


land claimed by both Gay and Dickerson under the old survey, lie, — 
with reference to the new survey, on opposite sides of the St. Joseph 
‘river, and for that. reason, the decision of March 19, 1893, suspends - 
-Dickerson’s entry and requires him to elect ‘as between eertain lots, 
and rejects Gay’s application as to certain others. 

On review it was held, under the authority of Jai ames Slianisy: 9 L.D., 
641, Matilda Strohl, 8 L. D. , 62, and Mathias. Ebert, 14 L.D., 589, that, 
Dickerson’s entry and Gaye application having beai mude andei By 
then existing survey which had not meandered the St. Joseph river, 
the doctrine of those cases applied thereto, and the decision of March 
17, 1893, was accordingly modified; it was further-held that Gay and 
Dickerson be allowed to make joint entry of lot 8 and the SE. 4 of the 
‘SW. + of section 14, and directs a hearing as between Gay and the 
Northern Pacific Railroad Company to determine the rights of each as 
to that part of the land cover ed by his second pense that conflicts 
with the company’s grant. | 

In pressing his appeal Gatun this Department Gay insists upon ae 

relegation of the parties to their status of May 29, 1888, the date of 
the presentation of their first applications, each to be awarded the 
land he then sought to enter, with the exception of lot 3, of which a 
joint entry should be allowed, according to the lines previously agreed 
on; or, in the alternative, that he be allowed to enter the tract in con- 

| flict with the railroad orant without the expense and. ey of a fur ther 
- hearing. © 
A- brief statement of the facts established by the two neacinee nla 
will clearly indicate the equitable relations of the parties. 
Dickerson and. A. D. Reed made settlements on the St. Joseph river, . 
on adjoining tracts, at the same time, about April 1, 1884, and estab- 
lished a boundary between them. Their personal r alations soon became 
-unpleasaut, so that Dickerson determined to rid himself of Reed as a 
neighbor. Accor dingly, upon the repeated and earnest insistence of 
Dickerson, in. the month of. October, 1884, Gay purchased Reed’s | 
‘improvements, established himself and fanily upon the land and has 
resided there continuously since. At that time the lands had not been 
- surveyed; but immediately upon the completion of the survey and the 
filing of the plats in the local office both appeared there at the same | 
instant of time and presented their homestead applications to the reg- 
ister, who, however, received that of Dickerson into his hands first, 
‘and placed the entry of record. There was no conflict in the two 
applications except as to lot 3, upon which thé homes of ‘both parties 
are situated. For that eonilict Gay’s application was rejected as an 
entirety, and he at once instituted contest proceedings, which he has 
never abandoned either by the withdrawal of the affidavit, as charged, 
or otherwise. All his rights are, therefore, preserved intact, as of the 
date of May 29, 1888, unless forfeited, waived or otherwise lost Hey some 
subsequent voluntary act. 
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“The decision appealed foi construes Gay’s snplicdtion of Febru- 
ary 9, 1891, as an abandonment of his original application, citing as 
authority, Maener v. Dougherty, 9 L. D., 29, and while the facts of | 
‘that case differ widely from those of the oe at bar, it is not deemed 
“necessary to controvert the general proposition therein laid down. It 
‘would be going to an extreme length, however, to hold that in all 
cases, and in all circumstances, a subsequent aoplication, iS, e@ propreo 
-wigore, a waiver of all antecedent claims. The better rule is to allow 
the facts of each case to control it. And so, in Gay’s case, it is to be 
‘remembered that his first application, and his affidavit. of contest’ in 
‘support: of it, were ignored by the local office and by your office for 
‘very nearly fies years; that he was treated “pr ecisely as if he had no 
rights in the premises whatever as based thereon, and that he was 
probably: driven to the second application in despair of having his 
rights upon the first adjudicated. It is pertinent also to bear in mind 
that the second application, in so far as it varies from the first, at this 
date stands rejected, or suspended, pending a hearing the expense and 


| delay of which he now desires to avoid. 
Leaving out of view, therefore, the conflict between the original 


‘applications of Dickerson and Gay as to lot 3, I think the conclusion is» | 
- warranted that their respective rights should be tested by their status 
at the date of those applications, to wit, May 29, 1888, and that their 
entries should be allowed as of that date. As to lot 3, I concur with 
the decision of your office that joint entry should be allowed. It is 
-. true that Dickerson’s settlement antedates that of Gay some six months, 


but he is estopped from reaping any advantage from that fact by reason. 


_ of the circumstance of his haying induced Gay to come upon the land ~ 
with the express understanding that he should acquire it when it — 
‘became subject to entry. This conclusion gives effect to the principle 
of equitable ae which prea. a man to take pavete ee us his | 
.own wrong. — | 

The evidence. nee not dinate with certainty the line between ‘Dicks 


erson’s and Gay’s improvements on lot 3, but I am convinced from the 


_. testimony that it is sini ascertainable. Certum est os certum reddit 
- potest. ; 
It is ordered, therefore, that Cay be ailower to ‘make entry of the : 
lands covered by his application of May 29, 1888, to wit, lots 2, 3 and 
4, the SE. } of the SW. } and the SW. 4 of the NE. + of Beetion 14, on 
condition nat he enter ‘ate contract eit Diskeradt, his co- settler, to 
. convey to him, after the issuance of patent, that part of lot 3 upon — 
which his, Dickerson’s, improvements are situated, being all that part 
of said lot east of the. line heretofore and originally pereorhe on by and 
. between them. . 
— It.is further ordered: that. Diceeaon be allowed: to enter the (aie 


covered by his application of May 29,1888, except lot 3; namely, the 


N. $ of the SE.} and the SE. 4 of the NE, 4 of section 14, and that 
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his: entry now standing of record in so far as it conflicts herewith, is 
canceled. - 
-- It is further ordered that, in the event of Gay’ s failure to come | 
with the condition her eby imposed, Dickerson be permitted to enter 
Jot 3, subject to the corresponding condition on his part that he enter 
- Into contract to convey to Gay that part of the said lot which lies west 
of the said line, and in the event neither shall comply with the condi- 
tion, then joint entry of lot 3 will be allowed under the first ee of 
section 2274 of the Revised Statutes. | | 
_ Throughout this decision, in order to avoid Sounisibe, the lands” 
involyed have been described with reference to the survey of 1888, 
under which the entries are allowed, but it is apprehended that no 
difficalty will arise on buat accourit. | 


POWER or ATTORNEY—SOLDIERS ADDITIONAL HOMESTEAD-—SETTLE 
MENT RIGHTS. 


RAYMOND ET AL. 2. REDIFER’S Heres Ef AL. 


A power of attorney that does not contain the name of the appointee is not invalid, 
where it appears that it was purposely so executed, with the intention that the 
' party using the same should insert his own ‘name, and the authority so conferred 

_ was thereafter duly exercised. | 

A soldier’s additional homestead entry, made by the purchaser of a certificate of 
right, is confirmed by the act of August 18, 1894. 

The occupancy of land, by transient miners, as a mining camp, does not reserve it 

: from homestead entry, where such occupancy is not for the purpose of trade and 
' business, within the meaning of the statute, and where such occupants take no 
legal steps to assert their rights under the. townsite laws. 


Seoretars y Smith to the Commissioner of the General Land Office, Septem- 
| ber 28, 1895. . el, P.) 


By - your office letter “N” of June 1, 1894, you transmitted to. this 
Department the appeal of the heirs of Ww. Ww. Redifer, deceased, by 


_. trustee, in the above entitled cause, from your office decision of March 


29,1894, holding for cancellation soldier’s additional homestead entry — 
| made November 27, 1888, for the N. 4 of the SW. 4 and the NW. 4 of 
‘the SE. 4 of Sec. 23, T. 36 N., R. 4 E. N. M.P.M., Del Norte, Colorado, 
land district. — | 
In order that the issues presented by said appeal may be clearly under- 
stood, a brief recital of the facts. involved here are deemed necessary. — 
-- On November 27, 1888, there was filed in the local land office at Del 
Norte, Colorado, an soplication to make soldier’ S: additional homestead. 
entry for the tract above described. This application was rejected by | 
the local office because the land involved was probably mineral land; 
. because a rich mining camp then being opened in that vicinity rendered 


“necessary the use of a large portion of this Jand for townsite purposes, _ | 


and because the citizens of said camp had Poe in person and, by 
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letter east the allowance of any filing or entry upon said laid. An | 
appeal was taken to your office mou that action of the neat ofice: 
_ rejecting said application. . 
- Your office, by letter of J anuary 3, 1889, directed the teed officers to : 
~ allow said entry as applied. for, and qaereupen to immediately order. a’ 
hearing to determine whether sel and every smallest legal subdivision — 
of the land involved i is more valuable for ea than for mineral. : 
_ purposes. 
. Subsequently, it appearing that the Platora Town Company had filed | 
ai declaratory statement for the N. $ of the SW. 4 here involved, alleg- 
ing Settlement thereon November 1, 1888, and eae that a earns be. 
- ordered to determine as to the pEority of right to said tract of land, - 
your office, by letter of March 28, 1889, extended the scope of the eae 


ing ordered so. as to determine the priority of possession of the tract in 


controversy. Afterwards the townsite claimants filed an appeal from 
your office decision allowing the additional homestead entry, and while 


that appeal was pending before this Department, a motion was made to 


_-dismiss‘it.. That motion, after due consideration, was sustained by the 
Department, and the entry was held intact, for the reason that such 


entry could not’ have been made after the heir of the deceased soldier | - 


had attained his majority, and for the further reason that the rights of 
the parties could be fully and. properly ascertained by the in vestigation 
proposed in the hearing ordered; that all those matters which might | 
properly have been investigated prio to the allowance of the entry | 

should be particularly inquired into. The facts hereinabove detailed 
are set forth. in the case of Platora Townsite v. Redifer’s Heirs om L. ee a 
424), : | 
After notice to all parties in interest a hearing was finally iad Barons . 
the receiver of the Del Norte land office (the register being. ea - 
. fied because of an interest in the subject matter in controversy), 0 
October 10, 1892, and on February 21, 1893, the receiver held from tite i 
record pefore him that the additional fontestoad entry made November. — 
27, 1888, upon the tracts here involved was illegal and void, because of | 

the fact that it had been sold and transferred by the real party in inter- 
est, and because of the fact that the right to make a soldier’s additional. 
entry was a personal right and could be exercised only by the real - 
party in interest, citing numerous authorities of the Department in 
support thereof. He further held that the Platora Townsite Company: 
did not proceed in accordance with the statute providing for the acquir- — 
Ing of townsites; that it had made no showingin the case to sustain or: 
support its alleged interest in the tr act in controversy, and that it had 
no rights under the law and excluded it from any further consideration.: 

He further held, in view of the facts as above stated, that ib was unnec- 
Beaty to pass upon the character of the land. 

On appeal, your office held, by dezision of March 2, 1894, that. ae 
tion 2380 of the. Revised Statites of the United States Bro ides three 
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| ‘methods for securing government title to land used for oe pur- 
poses; but that it was not shown that the inhabitants of the town of © 
Platora have complied with any-of the provisions of the law; and that. 


consequently the question of the townsite rights cannot be taken into 


consideration in this case. Your office further held that the right to _ 
make a soldier’s additional homestead entry is not assignable, citing 
numerous authorities in support of said holding, and for the reason that. 
the soldier’s additional homestead entry here involved was not made 
for the use and benefit of the minor W. P. Redifer, heir of W. W. 
Redifer, deceased, the real party in interest, and that the right to: 


Inake said entry had in effect been sold by the guardian, you held Said. 


additional homestead eutry for cancellation, and for the reasons above. 
— stated you also deemed it unnecessary to._pass on the oar acter of the, 
land. | | 
On May 27 1879, your office issued a certificate of right to Ceres 
Ww. Redifer 5d William P. Redifer, minor heirs of W. W. Redifer, _ 
deceased, to make an additional homestead entry of not exceeding one. - 
hundred and twenty acres, as provided in section 2306 of the. Revised 
Statutes of the United States. The guardian of said heirs, duly: 
_ appointed by the probate court of Hickory county, Missouri, on Feb-. 
ruary 29, 1888, executed an irrevocable power of attorney, for a valu-. 


able consideration, to one L. C. Black, of Cincinnati, Ohio, tolocate an: _ | 


additional homestead under the provisions of section 2306 of the. 
Revised Statutes of the United States; said power of. attorney also. — 
contained the following provision: “and I do hereby release unto my. 
said attorney. all my claims to any of the proceeds of oak sale or Sa 
of said premises.” 

. On June 11, 1888, Black sold aad transferred said certificate of right 
to one David M. Eyinan: and executed a power of attorney by way of. 
substitution with the name of the attorney in fact left blank. On. 


November 27, 1888, one J. D. McCarthy, as attorney for Hyman, ~ 


appeared before. ite local officers at Del Norte and offered to locate. 
- said scrip upon the tract here involved. The local officers called his 
attention to the fact that the substitution under which he assumed 


to act was not perfect, in that the name of the attorney in fact did not. 


appear in said instrument. McCarthy at once wrote his own name. 
in the blank as-the attorney in fact for the Kedifer heirs, and again 


offered said scrip for location, which was rejected by the local officers, ; 


as hereinabove detailed. It appears from the record, however, in the: 
shape of affidavits from Black and Hyman, that aid péwer of attorney: 
was purposely left blank by Black, with directions to Hyman to insert: 
any name therein. that he might see fit,.and that McCarthy, when he. 
went to the local office to locate said scrip, was instructed by ae 
to insert his name therein as the attorney in fact. : 
_ This Department held, in the case of Hartman OF Warren et al (19. 
| i. D., 64), that : . | 
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A power of attorney, executed and delivered, that does not contain the name of 
the appointee is with an implied authority to complete the instrument, and make 

it effectual, by filling in the blank, where it is apparent that such was the intention’ 
of the party executing the power. | ; a. 


So that: when McCarthy presented the serip in question for location 
=" at the local office, as above stated, it was with the authority from | 
Hyman to insert his name therein as the attorney in fact, and with the. 
authority from Black to Hyman to direct the iisertion of any name 
therein that he might see fit, and hence the scrip, when presented, was, 
| not imperfect, and should not have been rejected for that reason. | 

It is true, as was held by your office, and by the local office, this 
‘Department has frequently held that the right to make a soldier’s 
additional homestead entry is not trausferable, and that such entry. 
can only be made by the party to whom the certificate of right is; 
issued. But by the act of August 18, 1894 (28 Stat., 397), Congréss. 
legislated in reference to entries made on aperutlcates of neuY that had 
been assigned, as. follows— pa | 

That all soldier’s additional homestead cortificates ienstotore issued ander the 
rules and regulations of the General Land Office, under section twenty-three hun- . 
dred and six “of the Revised Statutes of the United States, or in pursuance of the 
decisions or instructions of the Secretary of the Interior, or the Commissioner of 
the General Land Office, shall be, and are hereby declared to be valid, notwith- 
standing any attempted sale or transfer thereof; and where such certificates have 
been, or may hereafter be sold or transferred, such sale or transfer shall not be. 
_ regarded as invalidating the right, but the same shall be good and valid in the hands, 
- of bona fide purchasers for value; and all entries heretofore or hereafter made with 

such certificates by: purchasers shall be SDPROVEG; and Dave sh all issue in the name 
of the assignees. Pe . 


It is evident to my mind - tHiak it entry here in question is clearly 
confirmed by that act, and. that if the land was properly subject to. 
homestead entry at the date said entry was made, it should -be allowed 
to stand. Hence it becomes a leading question in this case, whether. 
the tract here involved was subject to homestead entry on Movember. 


«27, 1888. 


The town of Platora at the daie last above wigitioneds was igentea® | 
principally west of the west line of the tract here involved. It was. 
simply a mining camp, and nothing more... It is shown that there were. 
on the tract in question six or eight log houses constructed-and in proc-. 
ess of construction, in one of which was a meat market, a'small stock, 
of general merchandise and an assay office. There were living on the 
tract not to exceed thirty people, most of whom were transient Ininers. 
No effort was made, however, by the town of Platora to acquire title. — 
from the Government to the tract here in question ander the townsite 
laws. The only effort-made was, as stated the filing of the preemption, . 
declaratory statement on January 15, 1889. With the exception of one 
-or two families that occasionally ent boarder 8, the only occupation of 
” said tract for trade and business was as BUONE stated, in the one build. : 
ing mentioned. | | | | 
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In the case of Francisco Mirabal (20 L. D., 348), the facts in which 
are very similar to those in the case at: bar, the py eeesueene held as 
follows— : 


In the case of Keith v. Poarnaite- of Grand Junction, on review (3 L. D. , 431), it . 
was held on the authority of the ruling j in the case of the townsite of ‘Sinerior City 
(1 Lester, 432), that it was: manifestly not the object of the law to withhold from’ 
pre-emption such lands as individuals might designate or select without authority, 
as a site for a probable or prospective city or townsite, And in the case of Bickel. 
- ét al, v. Irvine (10 L. D., 205), the homestead entry by Irvine was sustained, although 
a portion of the land was shown to have been occupied for a number of years prior 
to the making of the entry there in question, the settlement being known as Carson 
Camp. In that case it was stated by your office decision that— 

' “~The oceupants.or residents of the tract in coutroversy never in any manner 
indicated that they desired to obtain title to the tracts from the government under 
the townsite or other laws. . . ... At the date of Irvine’s entry the townsite. 
protestants had acquired no rights against the United States and there was no 
. appropriation of the public lands by the settlement they had made.” 

In the departmental decision in that case it was stated that the contestants took 


no legal steps to enter the lands covered by their settlement under the townsite Be 


law, nor do they now ask if; and since. it is not shown that any part of the land — 
Was settled upon and occupied for purposes of trade and business at the time of | 
-Irvine’s entry, I coneur in the conclusions expressed 1 in your said office decision. | 


-L think the decision in that case upon the facts there presented con- J . 


trols here. While a portion of ‘this land was occupied at the time the. 
application to make said soldier’s additional homestead entry was 
made, yet it does not appear to have been used, within the meaning of © 


the statute, for the purposes of business or trade, and as the occupants - 
- - have taken no legal steps to enter the land covered by that settlement 


under the townsite laws, I am disposed to. hold that their ocenpancy _ 
was not sufficient to withhold that land from Sree under the 
‘homestead law. : 2 
- Thave examined with care the voluminous record in this case, to. 


~~ ascertain whether or not the land was In fact. more valuable for mineral 


than for agricultural purposes, because, in view of the holdings, as: 
hereinabove made, that question becomes a controlling one. There-is 
an absolute failure, in my judgment, to show that the tract is of any 
value whatever for mineral purposes. On the contrary, it is shown 
that the character of the whole of said tract. is alluvial deposits, cov- 
ered by a black loamy soil from two to three feet deep, and that it is 
well adapted to the growth of grass and hay, and is, in fact, more valu- 
able for that purpose than for any other, and that it: has been used for — 
grazing purposes by the inhabitants of Platora since the date of the. 
| application to make the entry here involved, and prior thereto. 
In view of the fact that the only parties to this: controversy are the 
government and this entryman, and for the reasons hereinabove stated, 
Iam therefore disposed to hold, and do hold, that said soldier’s addi- 
tional homestead entry made November 27, 1888, , for the tract. here : 
involved, should be held intact. 
Your office decision is therefore reversed. 
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DESERT LAND CONTEST—AMENDATORY ACT OF MARCH 8, 1891. 


TILLOTSON v. LINDSTROM. 


- There is no requirement in the amendatory desert land act of March 8, 1891, that an. 
entryman, who at the passage of said act has an entry under the act of 1877,: 
and elects to proceed nnder the amendatory act, should at the time of election 
file a map showing the intended plan of irrigation. The right of the entryman, 
*  in-such ease, is sufficiently protected if he formally elects to proceed under the’ 


later act, and gives notice of such election. 


The rale requiring claimants, who elect to proceed under the amendatory act, to!. - 


file a Sworn sratement of the intention to so ee will not be held retroactive. 


' Seoretary "Y. Smith to the Capmtaconer of the ‘Cnerul Land Office, Septem. 
| ber 28, 1895. (E. M » BR.) 


- This case involves the NW. 4 4, Sec. 26, T.9 N. Re 23 E, North Yakima 


; land district, Washington. 


"@he cesord slows ahat-on, Sune O 1800, Gustave Tandwerem re ; 
decor land entry for the above described tract and that on June 10, 


1893, Roland Tillotson filed an affidavit of contest against this entry, 


alleging failure to reclaim within the statutory period. 


_. The case came up for hearing before the local officers on August. u s 
1893, and on September 25, 1893, they rendered their joint. opinion, 
recommending the dismissal of the contest. The case being before. 


your office upon appeal on March 12, 1894, your office decision was ren-. 


- dered reversing the action of the local officers, and holding for cancel- 
lation. the entry of Lindstrom and awarding ape pr eference ment of 


entr y to the. contestant, Tillotson. 


. An examination of the evidence shows diiah no eaalamatien i nese: 


attempted, uor has there been any eftort made to make final proof, but 
it does appear that prior to the expiration of the three years granted 


under the original act of 1877, the entryman gave notice that he would, 
prove up under the act:-of March 3, 1891 (26 Stat., 1095), and it seems 
probable that within that time the einen will succeed in getting 


water on the land. 


I see nothing in the sinentioe act cefeea: to that prevents the 
entryman from pursuing this course. As soon as he elected. to proceed — 
under the act of 1891 it, doubtless, became his duty to conform to.that . 
act in so far as it may have been practicable, and within the year the. 
amendatory act was applicable, to show that he had expended on the 


land the amount required in the latter act. The statutory requirement 
is that this must be done sometime in each year. 
Iti 18 required by the fourth section of said act— — 
“That at the ‘time of filing the declaration hereinbefore’ Seed: the oe shall 


- also file a map of said land, “witel shall exhibit a plan showing the mode of contem- 
plated irrigation, and which plan shall be sufficient to thoroughly irrigate and 


reclaim said land, aud prepare it to raise ordinary agricultural crops, and shall also | 


show the source of the Water. to be used ae irrigati on and reclamation. 
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By reference to the act of March 3, 1877 (19 Stat., 377), it Sats 
‘that the declaration here alluded to was that reqdited: at the time of 
entry. But here the entry was in existence when the act of 1891 was 


-- passed, and certainly it could not require the doing of something prior 


to the date of its passage. It is evident that the map required under — 
the amendatory act would have to be made at the date of entry, should. — 
one desire to enter desert lands subsequent to its passage; and it is — 


equally evident that the entryman, under the old law, who seeks to 


. ‘complete his entry under the new law, and by so doing secure the addi- 


| tional year therein granted, must comply with its provision so far as 


practicable. But this does not mean that he must do that which is 
impossible, and without now passing upon the question of whether it 


- is necessary for one who desires the benefits of the act of 1891, and 
. who made entry under the act of 1877, to file a map showing the man-_ . 


ner of the contemplated irrigation, it is enough now to say that there 
is no requirement in the former act that such a map must be filed at 
the date of election to proceed under it. It is sufficient to protect the 
entry, if the. entryman formally elects and gives notice of an intent to 
- go-proceed. 

The effect of the right granted entrymen ‘under the act of Match 3. 
1877, to prove up under the act of March 3, 1891, was, while imposing 
certain burdens upon them, to give them an additional year in which to 
reclaim the land. Under the act of 1877, all that was necessary was 
to reclaim the land in the three years of the lifetime of the eutry. 
~The ease of John Herbert (17 L. D., 398) and Poyntz v. Kingsbury — 
(19 L. D., 231), are not in contravention of the disposition made of this- 


case, because the rule laid down by them was not promulgated until 


after the election made by Lindstrom, which was satisfactory to the 
local officers and which was not in opposition to any then existing rule. 

“The rule requivting a sworn affidavit should not be held to be retro- 
active. | : 3 
orn decision appealed from 1S therefore reversed. 


PRACTICE—APPEAL—HOMESTEAD—TOW NSI'FE CLAIM Ss. 
MATHIESON v. TEMPLIN. 


The notice of an appeal is sufficient where a copy of the specifications. of error, 
which is entitled ‘appeal to the Secretary,” and in the body thereof ‘‘ prays an 
appeal, ” is duly transmitted by re ae a to the appellee, and receipt 
thereof is not denied. : 

Where in a contest. a judgment of the General Land Office awards fo one of the 
parties the right to elect as between two tracts, an adverse party, who is assert- 
ing a claim to one of such tracts is entitled to be heard on appeal from such 
- judgment. . 

An additional townsite claim set up to defeat a homestead entry ‘saaat be recog- 

nized, where it appears that there is no uecessity for additional townsite terri- 
tory, that the tract.is not embraced within the limits of the townsite, and there © 
is no actual settlement on the land for Sowmene purposes. 


c 
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Secretary Sinith to the Commissioner of the General Land Office, Smee 


WT. A) | ber 28, 1895. = a {Pode 0.) 


The tracts involved in this controversy are lots 2 and 3 of Sec. 34, T, 
5 XN, R. 31 E., B. H. M., Pierre, South Dakota, land district. These lots 
are in the N. § of the SW. 4 of Sec. 34, and are made fractional by 
reason of the meandering of the Missouri River on. the east and what: 
is known as the “mile square” on the north, which was set apart for 
town site purposes by section 22 of an act of Congress approved | March 
38, 1891 (26 Stat., 1095). 
The record shows that Charles F, Ss. Templin made Waiestead: entry 
of said land August 13, 1891. On July 16, 1892, Richard W. Mathieson, © 


3 mayor of Fort Pierre, South Dakota, filed an affidavit of contest. against — 


said entry, alleging that at the time of entry and prior thereto the land — 


was embraced in the corporate limits of Fort Pierre; that there were | 
municipal improvements on it; that Templin had knowledge of these 


facts; that his entry was fraudulent and collusive, and made for the 
* purpose of securing title to the land for others, and that he (Mathieson) 
as mayor of said town is authorized to secure the land for the benefit 
of the occupants thereof. 


On the same day the said Mathieson presen ted his: declaratory state.’ 


mment for the entry of said land for townsite purposes, under United 
States statutes, alleging that the land was contiguous to the city of 
Fort Pierre, and included within the corporate limits thereof, the same’ 
having been surveyed and platted into blocks, lots, streets and alleys, 
and together with that which the city now has title to, is not in excess _ 
of the area to which said city might claim ri ight under section 2389 of 


| the Revised Statutes; that improvements had been made for municipal 
purposes by grading streets and erecting buildings thereon; that the’ 


entry is made for the several use and benefit of the occupants of said 
land, according to their r espective interests. 

The city of Fort Pierre is located on and includes all the “mile 
square” above referred to, embracing 548.70 acres. Jt was entered as 
a townsite September 22, 1891, under an application filed by the mayor. 
August ‘ 1, 1891, and: patent issued September 12, 1892. 

A hearae on the contest was had before the igs officers, and as ab 
result thereof they filed dissenting opinions, the register. holding that. 


The tract in controversy having been under the, municipal government of Fort. 
Pierre at the time Templin made his homestead entry, and said city being now, as it 
was then, fully qualified te enter the same, and Templin having had no prior lega¥ 
right. thereto, I am of opinion that the homestead entry made by Mr. Templin was at 
the time invalid, and that the same should be canceled. : 


‘The receiver found that . 


“'Templin, the claimant, having made settlement upon this land before Fort Pierre 
Was incorporated, and being the only actual bona jide resident that has ever been’ 
upon the land, and having made valuable improvemeuts and faithful residence, 1° 
believe his claim in equity and justice to be. superior to that of Fort Pierre, and 
recommend that the contest be dismissed. | . 


lle 
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The ceeoed was thereupon for warded:to your office, which, afte exam-. 
ination and consideration thereof, rendered the decision of December: 
| ‘Al, 1893, now before the Department on appeal. . : | 
| ih that decision it was stated, among other things, that in addition 
to the application for the land wee in question, and previously thereto, 
to wit, in January, 1899, the city of I Fort Pierre had by its mayor Fees 
to enter, as an aidition, lots 3, 4, and 8, in Sec. 28, and lot 1, in Sec. 2 
in said township and range, containing 53.40 acres, and. fiat your nities 
had directed the local office, by letter ““G” of March 8, 1892, to reject 
said application, because the land in question was a part of the land in 
coutroversy between Black Tomahawk and Jane E. Waldron (13 L. D.,. 
633, and 17 L, D., 457). . 

. the ecicione cited the claim of Waldr on was disposed of adversely 
; to her, and it appears from your office decision of 1893, under consid- 
eration, that the interest or claim of Black Tomahawk was disposed of 
by your office letter of November 11, 1891, to the register and receiver. | . 


Said decision of 1893 further fond ae. at the date of the bearing 


(August 29, 1893), no one was living on the land in question but Tem- 
_ pilin and hig family; that the town was uot entitled under the provisions. 
- of section 1 of the act of March 3, 1877 (19 Stat., 392), to enter all the 
-Jand within its corporate limits, and held that since the claims of Wal- 
dron and. Black Tomahawk had been disposed of, the city of Fort Pierre 
should be allowed to elect, as provided in section 3 of the act of 1877, 
supra, what portion of the land embraced in said epee a) in 
compact form, shall be withheld from entry. . Z 
‘The order to the local officers ‘was to notify the town authorities that 


they would be allowed sixty days within which to file proper evidence 


of such election in their office, and report to your office the action taken. 
This order to elect gave the town the privilege of ae the land claimed | 
by Templin, and he therefore appealed. 
A motion was made to dismiss this appeal, on the euids that no 
notice of the same was served upon the contestant, and the further 
ground that this was not such a final judgment as Garantie’ an appeal,, 
inasmuch as the contestant was only a to elect which land he 
would take under his entries. 

' Jt is shown by the post office ieceie that a copy of the spacineatioue 
of error was mailed to the contestant, and receipt thereof is not denied. 
This is entitled “appeal to the Secretary of the Interior,” and in the 
body ‘“ prays an appeal,” ete. This is a Sufficient notice of Appeat under 
the rules. : ° 

As to the other point Seed by the motion, [think your judgment | 

was such as entitled the defendant to have it seen 
The city of Fort Pierre filed simultaneously an affidavit of contest 
against Templin’s homestead entry and an application to take as an 
additional townsite the land covered by said city. This clearly showed. 
the purpose of the ety to take said land for townsite PUEROnes should 7 
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7 it succeed. in procuring the paveeliation of Templin’ s entry, and there. 
fore justified appeal by him from your office decision, the effect of which 
_.was to hold his entry subordinate to the right of the town to select for 
townsite purposes. Said decision was a judgment affecting adversely 7 
the rights of Templin, and. his appeal will be emberbeined and. the case 
_ will be considered on its merits. 3 
. It is with some difficulty that the true situs of affairs as depicted . 
‘in this controversy can be ascertained from the record, and were it not 
for the records of your office.in relation to the townsite of Fort Pierre, 


it would be impossible from the voluminous testimony and the almost. - 


innumerable exhibits to arrive with any degree of certainty at the facts. 
I do not think the charge of collusion between the entryman and one 
Steere.is sustained. In fact, the contestant, upon whom rests the bur- 
den of proof, did not offer any testimony on this -point in the case in 
- chief. That which he did produce was in rebuttal, after the positive 
denial by both Steere and the entryman of any compact between them. © 
In order to intelligently understand all the complications that seem — 
to have arisen by the entry for townsite purposes of the land included 
in Fort Pierre, its applications for additional entries, and their affect — 
upon Templin’s entry, it will be necessary to recite as briefly as poet 
ple the history of the townsite. 
_ Under date of May 3, 1890, the ceepnas of the boned of oanee com- 
_ missioners of Stanley county, in which the land is situated, show that — 
a petition was presented by the residents of said county, praying for — 
‘the incorporation of land. as therein described. It is impossible from 
any data is this case to ascertain with any degree of accuracy the quan- 
tity of land described. It is set forth in the proceedings. of the county 
commissioners by metes and bounds, and there is’a plat offered which. 
claims to mark the boundaries, but from the testimony of the engineer 
~ who made the plat I do not think it is shown with any degree of satis- . 


- faction that thé land in controversy was included withinthe area. The 


engineer says in his testimony that he can not state how far south the. 
Jineruns. I am therefore satisfied that the extension of the south line 
_of description as made by the surveyor on exhibit “ Z,” which would 
include a part of the land in controversy, is a mere debincary line, and 
that the south boundary at this poiut-can not be fixed with any degree 


__ of definiteness by any testimony before the Department at this time. 


Under the order of the county commissioners an election was held 
under the laws of the State of South Dakota, with the result that the. 
said city was incorporated.: This was done on June 2,1890. It appears © 
that at this time the land sought to be incorporated had not been sur- 
veyed and the township plat approved by the sur veyer “general of South 
-Dakota was not filed until May 21, 1891. : 
It appears that on March 16, 1891, there Was enosentod to the said 

council of Fort. Pierre a petition, among the signatures to which was | 
that of Templin, requesting the city council to. extend the corporate 
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limits of said Fort Pierre over certain lands in the SW. + of Sec. 34, to 
be known as.“South Side Addition to Fort Pierre,” and also a tract: 
‘north and east of the northeast corner of the city, and adjacent thereto, 
_ within the limits of the “ niile square,” Merian’s Island. This petition. 
was granted, and the mayor was instructed to enter said lands as an 

addition to Fort Pierre, for townsite purposes. | 
Jt seems that on June 25, 1891, application was made by the mayor, | 
but was rejected by the local oificers, 


For the reason that the application is not for the entry of the whol tract within 
the mile square, and for the further reason that the Commissioner has instructed 


__ - this office to receive no more filings upon the mile square until further advised. 


The instructions of the Commissioner referred to by the local officers 
‘in this rejection is under date of June 8, 1891, in which it is said that — 
| “the description given of the land was undoubtedly. obtained from the | 

surveys made in the field in that locality, but inasmuch as said sur- 
“veys have not been approved, nor the plats thereof filed, the land is. 
not subject. to filing or entry,” and they were directed to reject said — 
townsite filing, and at the same time to advise the residents of Fort 
Pierre that this action does not: affect their rights to make a townsite. 
filing after the township plats have been approved and filed. _ a 

The “mile square” referred to is a parcel of land which Congress, by 
section 22:of the act of March 3, 1891 (26 Stat., 1095), declared should 
be entered for townsite purposes only, as follows— | | 


The aeetien of land reserved for the benefit of the Dakota Central Railroad Com- 
pany on the west bank of the Missouri River, at the mouth-of Bad River,'as pro- 


- vided by section sixteen of (an act) approved Marcli second, eighteen hundred and 


eighty-nine, shall be subject to entry under the townsite law only. 


To g0 back a little in the history of this land, I find that your oftice, 
by letter “G” of July 13, 1891, addressed. a letter to the register and 
receiver of Pierre, South Dakota, in answer to a letter written by one 

- George P. Waldron, of Fort Pierre, dated August 25, 1889, stated that 
‘Fort Pierre was a town of six hundred inhabitants, and that, although 
in the Sioux Indian Reservation, it had been surveyed and platted j in 
- 1883. He was informed in October, 1889, that no action could be taken 
by the residents until after the Tian lands had been opened to settle- 


ment by proclamation of the President, which was issued February 10, 


1890. October 29, 1890, the local officers asked for instructions as to - 
| the proper action th at sionld be taken in passing wpon.the application | 
of the town of Fort Pierre to make entry by metes and bounds of four 
hundred acres of land for townsite purposes, for which a plat of an 
unofficial survey had been filed while the published notice of intention 
to make proof and entry was being given. This survey not having 
been made or approved, the local officers were informed that a ‘special 
survey could not be accepted. 

It seems that on November 29, 1890, as. stated by said jatar, proof 
and entry of said town by metes and bounds were made, but the same_ 
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was oreectad by your offive, Tt-igs said in your office letter, of J ay 13, 


1891, “‘No further action was then taken, however, Bewice of certain 


4 eoutenmlased or pendin eg legislation affecting the land appliedfor.” This” 
entry was for lands which lie “mainly within what is commonly known as" 
the mile square, a tract of about six hundred acres originally reserved for 

the benefit of the Dakota Central Railroad Company,” and the legisla- 
tion referred to was the act of March 3, 1891, quoted above. The land 
was surveyed and the survey approved. “The ‘mile square’ being 
surveyed and made subject to entry under the townsite law only, it 

‘therefore remains for me to point out the irregularities in the entry 

‘before me and tosuggest a remedy.” These irregularities were pointed 

out, and your office suggested that | | 4 . 


Therefore, the first steps necessary to be taken by sa-d town in onder to qualify its 
‘mayor .to make entry of its site, or to make entry of any portion of its site, as will 
more fully appear hereafter, is to extend its corporation over the whole of that por- 
tion of the ‘‘mile square ” north of Bad River. 


The entry under consider ation was therefore miguended: and your 
‘office directed that the local otiicers | 

‘Require the mayor of said town to make a new and correct publication of rats . 
townsite proof, and entry of the 384.5 acres of land north of Bad River and within | 


_ the ‘mile square,” and that the record evidence must show that the corporate limits 
‘of said town have been extended so as to embrace the whole of said $84.5 acres. 


. The application to enter as a townsite could not possibly have 
-ineluded the land in controversy, for the reason that the application 


‘seems to have been for that part of the ‘‘mile square” north of Bad | 
“River; while there is probably one-quarter of the area of said “mile: 


eonate” south of Bad River. (No part of the land in contr OREESy: is a 
‘part of the “mile square.”) 

- Jt seems also tliat your office, on J uly 13, 1891, lie date of the lettae 
above quoted from, addressed a letter to bie rooteten and receiver at — 
Pierre, stated that there bad. been transmitted a plat of -‘‘South Pierre, 
~~ South Dakota,” purporting to embrace ali the lands south of Bad 
‘River, that is, what is commonly known as the “mile square.” Their 
attention is called to your office letter of that date in relation to the 
townsite of Fort Pierre. Said application and plat was rejected, 


And the land covered thereby is held subject to entry as a whole at such time as it 


ean be shown that: the population, business and municipal improvements thereon — - 


are in number and. character sufficient to warrant the allowance of an entry thereof. 


It appears that on September 12, 1892, townsite patent issued cover- 
ing the following described tracts ‘of land, as appears upon the tract _ 
books of vou omce part of 8.4, Sec. 28; pact of SW. 4, Sec. 27; part 
of NW. 4 and SW. 4, See. 34; and. all of NE. 4, part of NW. 4 and © 
‘SE. 4 and: SW. 4, Sec. 33, 'T. 5, R, 31; 548.70 acres. This, as I under- 
- stand. it, is within: the “mile sonra as it appears on the plat in your » 
office. The description in the patent is given by metes and bounds, 
but it is stated that it covers the original “mile square” only.. 
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- ‘The application for this patent was nade by the mayor on Reise L, | 
. 1891, and proof and entry made September 22,1891. Thus it will ne 
seen that notwithstanding the former action of the city council in its © 
attempt to extend its jurisdiction over the land in controversy, and also 
‘that in section 28, prior to the date of application, yet as a matter of 
fact it did not apply for and secure title to either of these tracts. It 


seems to me that unless there is some good and sufficient reason shown | 


-why the land.in controversy should be taken for municipal purposes, 
the city must fail; because I take it that at the time the application — 
-and entry were made they had full knowledge of the situation, and the 
- desirability for any greater territory, and would have included it. in 
the original application if it had been found necessary. It is true, of 
course, that by section 4 of the act of March 3, 1877, a town which had 
ther ‘etofore made entry of less than six hundred and forty acres may 
make an additional entry of contiguous tracts sufficient in amount to 
make up its full quota of six hundred and forty acres. 

- On November 5, 1891, a petition was presented to the city. counel 
asking that lots 3, 4 and 8 in See, 28, and lot 1 in Sec. 27, lying 
_ immediately north of the “ mile square” be incorporated within the 
limits of said town of Fort Pierre, to be known as the ‘First Addition — 
to the City of Fort Pierre, South Dakota. » This petition was granted, 
and under the laws of South Dakota an election was had by the owners 
of said land, and application was made June 4, 1891, by the mayor of 
said city, to enter the tracts described. The acreage of these tracts 
was 53.30. As heretofore said, this application was rejected by your 
office on March 8, 1892, because of the controversy poumcey Black Toma- 
‘hawk and Jane H. Waldron: 

‘The history of Templin’s connection: with the ona in cane arenes as 
I gather it, is that in May, 1890, he bought some lots from a so-called 
town company, who had had the tract platted under the name of “ South 
Fort Pierre.” It seems that prior to this time a number of parties had 
- purchased a squatter’s right. of a halfbreed, who was occupying the © 
--Jand. They had caused the same to be platted on paper (I do not 
understand that stakes had been set marking lots, blocks, streets and 

alleys); they had gone through a form of electitig a full set of city 
officers; all this had been done prior to Templin’s. purchase of these 
lots. The only thing that was done by this so-called town company 
was to construct what was called the city hall, which, as I understand 

it, was a rather temporary affair, erected partly on the land in contro- 

'versy and partly on that immediately south, and some grading was 
done on one street known as “Main Avenue;” this grading, however, — 


- was not ‘sufficient to open the street, as was their evident intention, to 
_ the river, where they had gone thr conn the form of making what they 


-_ealled a boat landing. The testimony shows, however, that this boat 


landing was never used for that pute and that the str eet had er own 
up. with: brush, — | ss 
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-‘Templin built. a house on fie shies lots that he purchased, and other- 
wise improved them, and: established his residence there in the latter — 
- part of April, 1890, eal has continued to live there with his family ever 
‘since, haviug put some twelve hundred dollars’ worth of improvements 
on the tract. There were no other residents on the Jand, either at that 
time or subsequently. There were two houses partly built, and one of 
them in its unfinished state was Len pOreany pocumiee by two men. 
These houses were afterwards removed. 
~ It seems that when the application to enter this part of the iow as 
the “South Side Addition to Fort Pierre” was rejected by. the local 
‘officers on June 26, 1891, those who were interested in the land of the 
_ so-called town company began to devise means by which they could 
. secure title to it, and there is some evidence tending to show that there 


was originally an agreement made or an understanding had by which ~~ 


Templin was to homestead the land and commute it to cash entry, and 
-- deed it to the parties according to their several interests, aud in pur- 
 guance of this agreement it is shown that Templin, with one of the 
_ parties, went to Pierre, where the land office is located, and had a con- | 
sultation there with an attorney, who was also interested in the matter, 7 
in regard to making this entry. Jt appears that Templin was not 


familiar with the matter of enteri ing public lands, and did-not know the | oa 


character of the attidavit necessary for: the entry yinan to make i in such 
gases. On examination of the same he concluded that he could not | 
make the entry as suggested, without committing perjury, and then he 
concluded that he would fake up the land in his own name, for his owl. | 


use and benefit, as a homestead, and accordingly, the next morning a 


| (August 13) he went to the land office aud made the entry. 
There is an attempt made to show that immediately after this entry 
was made, and on the same day, he promised these parties to carry out | | 
| _ the original agreement, but I do not think the testimony is sufficient to _ 

- warrant this eoriclision it shows to my satisfaction that he, at that 
time, informed them that he had taken the land in good faith, for him- 
Self, and would thus hold it. The parties threatened at the time to 
cause him trouble over it, and to defeat his entry if possible. - 

I do not think there is any testimony in this case that shows that the 
town of Fort Pierre ever extended its jurisdiction over the land in con.. 
troversy. This being true, and there being no other residences upon | 
the tract, it would seem as if the land was subject to the entry of Tem- 
plin. He certainly was maintaining his residence thereon at that time | 
in good faith. It is true that prior to this time he had joined in a peti- 
tion to have the land made a part of the city, but this application had 
been rejected ;. there was no claim of record against the land, and I see 
~ no reason why his entry should be impeached, even although at the time 

_he established his residence thereon it was not-for the purpose of enter- 
ing the land under the public land laws. “At some moment of time 
_ prior to his entry, and while the land was thus subject to entry, he made | 

up his mind to take it as a homestead, and in pursuance, thereof, aid SO. | 
| 1438—VoL ; ees | . 
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It seems. to me that this contest pencoelinc g and application to entde 
this land on behalf of the mayor was not made in good faith, or from 7 
an honest desire to acquire additional territory for. the city, as it is 
shown by an agreement made between the officers of the city and the. 
former claimants of lots on the land in controversy, that the latter paid 
all the expenses of this contest, and that the city. was put to no. cost 
therefor whatever. 

It will be remembered that your office held in its decision of Decem- 
ber 21, 1893, before me on appeal, that the city authorities would be 
allowed sicty days within which to elect whether they would embrace 
within their corporate limits that part of the land described in sections 
28 and 27, or the land in controversy. It seems that the mayor of: the » 
city: of Fort Pierre, Mathieson, on February 27, 1894, made entry of 
lots in sections 28 and a north. of the § ‘mile square”, after makin g final 
proof. thereon. 

_ In the record of the city iounell ssrnacains of February 15, 1894, I | 
3 find this resolution: “Be it resolved, that there being no petition beiore fs 
the council relating to lots 2 and 3 of Sec. 34, T.5 N., R. 31 E., B. H. M., 
and there being a probable adverse claim to some portion of said lots 2° 
and 3, it is not deemed advisable to now apply for entry of any portion 
thereot » Tt would seem from this that there was not even a petition 
before the city council asking that the corporate limits be extended 
over this ground. : 
 - This final proof and record of council proceedings have been filed i in 

this office since the appeal was taken. : 
- There is no apparent necessity for. additional territory to. Fort Pierre. | 


- The tract was not embraced within the limits of the townsite, and 
there was no actual settlement on the land for townsite purposes. It. 


is not the intent of the law to withhold. from settlement and entry 
‘such lands as individuals might designate or select without authority | 
as the site for a probable or prospective site or town.” (Keith vy. Grand 
Junction, 3.L. D., 356; same on review, Id., 431; same, 6 L. D., 633.) _ 

Your office decision is therefore reversed, the contest diemminsed: and 
the entry of Templin held intact. 


SWAMP LAND GRANT—SELECTION. 
STATE OF OREGON v. ROBER. 


The Department has no authority to enter into and determine controversies arising 
between adverse claimants for swamp lands under the statutes of a State. 
The ruling of the Department in 1880 that the failure of the State to select the lands 
claimed: under the swamp grant within two years from the adjournment of the 
_ legislature of the State at its next session after the date of the act of March 12, 


. 1860, as, required by section 2, of said act, did not defeat the title of the State — | 


under said grant, ‘cited and followed, under the doctrine of stare decisis. 
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= eta y Smith to the Commissioner of the. General Land Ofte, Sesiteti 
(ST) ber 28,1895. | (J. 1s) 


_ Baptist Rober ae appealed from your office decision of uccmbes 
18, 1893, holding for cancellation his homestead entry, No. 10,046, as to 
Abts 3 and 4 of section 3, T. 6 N., R. 10 W., Oregon City land district, : 
Oregon, and awarding rr lots to the’ State of Oregon as Swamp and 
overflowed lands under the act.of March 12, 1860 (12 Stat., 3). _ - 
On July 6, 1892, Rober made entry of the W. 4.0f the SW. 4 of sec- 


.. tion 2, and lots 3 and.4 of section 3, of the township and range afore- 
said. On August 12, 1892. in pursuance of notice under Circular of 


December 13, 1886, the State of Oregon by C. W. Carnahan, attorney 


' in fact, and ‘Fulton Bros., attorneys at law, appeared and filed a pro- ._ 


test against said entry, ana an application for a hearing to pr ove the 
swampy character of lots 3 and 4 aforesaid. After the hearing the 
_ register found that said lots were on March 12, 1860, such Swamp. and © 
overflowed land as would pass to the State of Oregon, and: recommended 


that Rober’s entry be cancelled as to said lots, and held intact as tothe | 7 


—W. 4 of the SW. | of Section 2 aforesaid. The receiver found that lots. 
3 and 4 were not on March 12, 1860, such swamp land as could be 


rightfully claimed by the State, anc Pocomiionded that the. contest of a 


the State of Oregon and C. W. Carnahan, “transferee,” be dismissed, 


| and that Rober’s entry be allowed to remain intact. 


Both of said. decisions were appealed from; and:on December 18, 
1893, your oifice affirmed the decision of the register, and held Rober’s 
entry for cancellation as to lots 3 and 4. 


Rober’s: appeal presents six specifications of error, which are in sub- Pete 


stance as follows: 


1st. That a certain deed, evhibiied 1 in evidence, dated. February 28, 1889, Sie . 
: by the governor, the secretary and the treasurer of the State of Oregon acting as a 
board of commissioners, and’ purporting to convey to C. W. Carnahan the aforesaid 
Jots 3 and 4 (together with other lands), was null and void, for want of authority in . 
the signers under the laws of Oregon. 

2d. That lots 3 and 4 did not pass to the State t under the terms of the grant, because | 
- the State did not make selection of them, within two years from the adjournment of © 
the legislature of the State at its next session after the date of the act of. March Hi 
- 1860, as required, by the second section thereof. 
_ 8d. That the State of Oregon by an act of her jppisinenes passed February 25, 1889, 
had granted all her estate and interest in swamp lands to homestead settlers thereon. 

4th, 5th, and 6th’ That your office erred in finding as matter of fact that lots 3° 
and 1 were swamp and overflowed lands within the meaning of the grant. 


All of said propositions have been elaborately argued by counsel on 


Z > both sides. 


..° I think that the State of Oregon has proved that. the tracts i in contest, & 
. ibts 3 and 4, were on March 12, 1860, swamp and’ overflowed lands. made 
unfit ‘thereby for cultivation; ‘and T concur in’ on office finding on 
that point. | 3 : 
Carnahan is not. a party. in’ ies case. - ae appears in reer es 
of a power of attorney executed by the governor under. the seal of.-the 
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‘State. It appeared. in evidence that Carnahan claims the lots as. pur- 7 7 


chaser from the State. Rober also claims then (if they be swamp — 


lands), as grantee under the State. This Department has no authority 
to entertain any controversy that may arise between Carnahan and 
Rober. under the statutes of Oregon. The legislature of that state can- 


| ~ not confer jurisdiction or impose - duties on this Land Department. 


Congress has not attempted to require the. Secretary of the Interior to. 
study and execute the:statutes of the many swamp land states, or to 
‘supervise and enforce the administration of the trusts which accom- 
pany the swamp- land grants. My sole function in the matter is “to 
make out an accurate list and plats of the lands described, and transmit 
the same to the governor of the State; and at the request of said 
governor to cause a patent to be issued to the State therefor.”. Parties 
aggrieved by the action oy the State authorities must i sebk. redress in 


the courts. 
The question Saiaee by the second specification on error was, on. June 


4, 1880, in the case of the State of Oregon v, the United States, care-_ 
fully considered, and finally adjudicated by Secretary Schurz adversely 


to the contention of Rober’s counsel in this case. That decision was _ 
: ‘published on pages 158 to 163 of the Report, of the Commissioner of _ | 
the General Land Office for the year 1880, and ‘the attention of Con- 7 . 

gress and the State of Oregon, and of all persons — interested, was. 


- thereby called to the construction placed by this Department on the > 
second section of the act of March 12, 1860. For fifteen years that 


- construction has been recognized and followed, and many titles rest 
upon it. Whatever might have been my per sonal opinion in respect to. 


-- the question in the first instance (and I refrain from expressing any), I 
feel bound to stand by the uniform. decisions of my predecessors. . 
_ Your decision is hereby affirmed. 7 | 


oe 


‘DESERT LAND CONTEST—AMENDATORY ACT o 1891. 


RUDEKIN ». COOPER. (ON REVIEW). 


Ww hers the sisciian of a desert entryman to proceed under the amendatory et of 

1891 is to the satisfaction of the local officers, and prior to the promulgation - 

of the rule requiring a sworn statement as to such election, the rights of the 
entryman under the later law should be treated as duly protected, though the 

sworn statement as to his intention is not made as required by said rule. . 
The decision herein, of. March 19, 1895, 20 L. Ds; 218, recalled and vacated. 


Secretary Smith to the Commissioner of the Gener aul Land Office, Septem: 
(iT He) ber 28,1895. = = = (i M. BR) 


. This case involves the Sw.4 1 of See. 20, T.. 10 N,, E. 22 B., North. 


ae Yakima land district, Washington. 


‘The record shows. that John R. Cooper made. desert land ies a 
June 4, 1889, for the NE: 4 and the S. 4 of Sec. 20,T, 10 N.R.22K, 
and:-on June 3, 1892, ‘relinquished the NE. q and the SE. 4 of ‘the above ; 


oe entry. 
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yeh J. Rudkin. filed affidavit of contest against: étie SW. 4 4 of said. = 


| ‘entry, March 27, 1893, alleging failure of defendant to comply with une | 

law in reference to the reclamation of said land. 

This case was tried before the local officers May 11, 1893, and on 
May. 234 following, they rendered their joint opinion directing the 7 


- dismissal of the contest. 


Upon appeal, your. office dedision of November 18, 1393, reversed. de 


7 holding ot the local officers, sustained the contest, and recommended Pere 
_ the cancellation of the entry involved. : 


_ Upon appeal to this Department, on Mareh 19, 1895, 20 L. D., 218, 
the decision of your office was affirmed. A motion: for review ee 


been filed on June 5, 1895, this Department determined to entertain the | 


motion, and it is now before the Department for final action on review. 

The facts in the case, as shown by the evidence, are admitted, and 
are substantially as follows: That the land at the date of contest wan 
— unreclaimed, no money had been expended nor any work done towards 

reclaiming it, and it was at that time grown up to sage brush. The 
. defendant testified that at that time the main ditch of the Northern 
Pacific, Yakima and Kittitas Irrigation Company was.completed within 
a mile of the land in controversy, and that he had made arrangement 
with the company to let him have enough water to irrigate the land; 
that the register had informed him in the spring of 1892 that he had — 
_ four years within which to. prove up, and that he gave notice that he 
would prove up under the act of 1891, instead of that of 1877, under 
which he made his entry. 

It will be noticed that this entry. had been i in seninten ce wider the old 
law for eighteen months when the new act was passed, and that the 
three years allowed from date of entry within which he was required to . | 
reclaim the land would expire on June 4, 1892, aiid it was his privilege 
at any time during the existence of his entr - and subseqttent to the 
passage of the amendatory act of 1891, to elect to proceed under it. 

The act of March 3, 1877 (19 Stat. 377), does not require auy yearly 
expenditure, but tudor that act it was sufficient that the tract so — 
entered as desert laud was reclaimed by conducting water upon it 
- within three years after entry. 

In the.act of March 3, 1891 (26 Stat., 1095), ‘it was “‘peqnir a by the | 
, terms of the statute. ‘that an expenditure of one dollar per acre each 
year should be shown until the full amount of three dollars per acre — 
had been expended in the re¢lamation of the land. 3 

In the case of John J. Rudkin v. Henry J. Bicknell, where the facts fa 

7 were essentially similar to the case at bar, the entry of. Bicknell: was 


- gustained. (See Tillotson ». . Lindstrom, (21. i D.;;233). : 


All that the act requires is that the entryman shall. for ae elect im | 
7 proceed under the amendatory act, and. give formal notice to.the local _ 
officers of such intention. This it appears from what has been already — 
set at John kk. Cooper has done. The local officers noted on their. 
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récords the fact that he had elected to sidcaad ‘under the amendatory | 


act. From the date of such election it became the duty of the entry-— 
man to comply with the terms of the amendatory act in so far as 


they were applicable to his case. That is to say, it would become his 


duty each year thereafter, to file the map showing the expenditure 
requir ed by the amendatory act; and it seems that in the case at bar, 2 
inasmuch as the three years ander the old act would have expired on 
June 4,1892, and as this affidavit of contest was filed on March 27, 1893, . 
that the first yearly proof that would .be required of John. R. Cooper 
might be offered at. the time of his. making final proot for the land 
involved. 

Neither the case of John W. Herbert (17 L. D., , 398), nor that of 
Poyntz v. Kingsberry (19 L. D. , 231), should oie! the case at bar, 
since the election to proceed ander the act of 1891 was made by the 
entryman in this case to the satisfaction of the local officers and at a 
. time when the rule requiring the sworn affidavit, which is demanded 


in the cases cited, had not been promulgated. These cases should not. 


be held as being retroactive, for by so doing the entryman would be 
| deprived of rights given him under the language of the statute. 

_. be former decision of this Department is therefore recalled, revoked, 

| and set aside and the contest of Rudkin is dismissed. | 


RAILROAD GRANT—FORFEITURE—-SETTLEME N T RIGHTS. 


Taw OrtEans eee Ry. Co. +. Brown. 


The forfeiture act of ne 14, 1870, operated to restore to the public domain the: 4 


~ lands affected thereby free from the grant of June 3, 1856, and the certifications . 
_ thereunder. | | 
Section 2, act of February 8, 1887, does not protect a claim eat whose settlement, on 
indemnity lands, is not made til] after selection a the company, and who claims 
no interest through a prior settler. 7 


an etary Smith to the Commissioner of the Gener al Land Office, Sonu: 
, _ber 28, 1895. _s& * ; =. (CE, W.. C.) 


I have considered the case of the New Orleans Pacific Billway Com. 
pany v. Peter Brown, involving the SE. 4 of Sec. 15, T.6 S., R.1 E., 
New Orleans land aisteicn, Louisiana, on appeal by the company from 
your decision of April 19, 1890, holding for cancellation its selection of 


 gaid tract. 


- This land is within the ‘adeitatty limits of the stint for saith company, 
under’ thé ‘act of March 3, 1871- os Stat.; ; 973), and: was: selected on 
December 28, 1883. 
On October 7, 1859, it was certified to the State under the act of June— 
_ 3; 1856 (11 Stat., 18), for the benefit of the New Orleans, Opelousas and | 
Great Western Railvoad, the grant for which coupeny: was forfeited by 
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the act: of July 14, 1870 (16 Stat., 377), and the ings were , formally | 


_ reconveyed to the United States on February 21, 1888.. < 
On October 14, 1887, ‘Brown applied for this land. alleging settlement 


- In 1886, and that it had been continuously pecubied since 13867. 

| Upon said application hearing was had, the testimony consisting of 
. depositions taken under amended rule 35 of practice. These deposi-- 
tions show that the land has been continuously settled upon and culti- 
_ vated for fifteen or twenty years, but do not show that these parties _ 


possessed {he requisite qualifications to make entry of the land under © 


the settlemént laws, nor that Brown, the present claimant, is the heir 
or assignee of such prior settlers. | 
Your decision holds the company’s sg seleetion for eapedtialio a for the 
- reason that at the date of selection the land was covered by the out-’ 
- standing certification for the New Orleans, Opelousas and Great West- 
ern Railway Company, and also on account of Brown’s com under the 
2d section of the act of February 8, 1887 (24 Stat., 391). 


In the case of the New Orleans ‘Pacific Railway Company v. Saasier ore 


a L.D. , 323), it was held that the forfeiture act of July 14,1870 (supra), 
operated to restore the lands to the public domain free for the grant 
_of June 3, 1856 (supra), and the certifications thereunder; hence, the. 
lands were subject to selection in 1883, unless the claim urged by. Brown 
defeated. such right of selection. - 
Brown settled in 1886, three years after the company had made selec- 


tion of the land, but. fies relies upon the protection intended to be 


granted to settlers by the prenee. to section 2 of the act of February 8, 


1887 (24 Stat., 391). 


- Said section, in confirmin g¢ to the New Gnenns Pacific Railway Com: - 
pany a portion of the lands granted. to the N ew Orleans, Baton Rouge 


“and Vicksburg Railroad by the act of March 3, 1871 (supra), provided: | 


That all said lands Seceupied by ronal setilers at the date of the definite location 
of said road and still remaining in their. possession or in possession of their heirs or | 
assigns shall be held and deemed excepted from said grant and shall be anh ect to 


S., entry under the public land laws, of the. United States. 


The. definite location of that portion of the road opposite the land in ~ 
question is held to be on N ovember 7, 1882, and, while a settler on the 
land at that date, or his assignee, would ‘be protected by said section, 7 
a settlement made, as in this case, long after selection by the company - 
by one claiming no interest panes any. prior settler 1 is not Dapieciod | 


thereby. 


IT must therefore. reverse ) your: decision, and 1 reject the application 
. presented by Brown. 

The company’s selection will stand, unless it can be shown that said. 
‘selection was improperly made, or that the land was, for any sufficient 
reason, not BuDecwt bo such selection when: made. . . 
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REPAY MENT—SOLDIERS’ ADDITIONAL 7 ‘HOMESTEAD. 
SOLOMON JEWETT. 


. Under séation 1, act of trina 16, 1880, fees and commissions paid - one w 64 in goed! 
faith purchases certificates of soldiers’ addition al homestead rights, and locates 
the same, may be repaid, where the entries so made are thereafter canceled on 
the ground that they were based on spurious. and forg ed papers, 


Secretary Smith to the COMMAS OEP of the General Land Office, Septem- 
(J.T. A.) oe ber 25, 1895. - (GB. G.) 


This is in ie matter of the application of Solomon. J ewett, assignee, 
for repayment of the fees and commissions paid by Wm. F. Handley et al, 
on December 11, 1875, January 6, February 5, and March 18, 1876, an 
soldiers’ and sailors’ additional homestead entries, covering five hon: 
dred and twenty acres of land in the Visalia land district, California. 

On July 24, 1893, your office submitted the matter for the consider-" 
ation of the Department, with the recommendation that “from the tes- 
timony submitted by the applicant, he appears to be entitled to the 
relief applied for.” The application received: the oe of Assistant : 
Secretary Sims on July 31, 1893. | 

On September 12, 1893, by letter of that date, your office referred the _ 
matter back to the Department, with an expression of opinion.that said. 
application should not be allowed,;.and advised a re-examination of the 
papers, to determine whether the said Jewett is an innocent party, 
under the law, and whether the said Jewett can. be recognized : as the 
- party who paid the fees and commissions, within the meaning of the 

act of June 16,1880.. | 

Section one of said act of J une 16, 1880, is as pileva (21 Stat. 281 ): 


«Bett enacted by the Senate and House o if Repr esentatines of the United States af Mier ; 
ica in Congress assembled, That in all cases where it shall, upon due proof being made, _ 
appear to the satisfaction of the Secretary of the Interior, that innocent parties have _ 
paid the fees and commissions and excess payments required upon the location of — 
claims under the act entitled ‘‘An act to amend an act entitled ‘An act to enable 
honorably discharged soldiers and sailors, their widows and orphan. children, to 
acquire homesteads on the public lands of the United States,’ and amendments 
thereto,” approved March third, eighteen hundred and seventy-three, and: now — 
incorporated in section twenty-three. hundred and six of the Revised Statutes of the 
United States, which said claims were, after such location, found to be fraudulent 
and void, and the entries or locations made thereon cancelled, the Secretary of the 
Interior is authorized to repay to. such innoceut partics the fees and commissions, 
and excess payments paid by them, upon the surrender of the receipts issued there- 
for by the receivers of public moneys, out of any money in the Treasury not other- 
wise appropriated, and shall be payable out of ihe appropriation to refund poe | 
money on lands erroneour sly sold by the United. States. a 


The entries hereinbefore referred to were canceled by. our office let-— | 
ters ‘ CO”, of August 8, 1878, March 31,1877, and April 2, 1874, “for the 


reason that said entries were found to be based apon spurious and 
for ged papers. fe : 
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The amount paid on these — entries is $138. 00, and this is the — het 
. amount applied for herein. > 


To follow more closely the jaieanse of the act cited, it appears tliat 
fees.and commissions amounting to the above named sum of $138.00 
have. been paid upon the location of claims on public lands, under the 
aet approved March 3, 1873, that said claims were, after such location, 
‘found to be faaddlent and void, and entries thereon canceled. - 

It remains to be seen who has paid such fees and commissions, and 
whether such person Is an “innocent party,” within the meaning of 
the act cited. 

The ostensible transaction Is set forth in ‘tis aflidavit of Jeveths 
accompanying his application, as follows: 


STATE OF CALIFORNIA, County of Ker 1, 88: : 

Solomon Jewett, being duly Sworn, ‘deposes and: says: | That he: is a native born 
citizen of the United States, a ae of the county of Kern, State of California; 
that on or about the month of - 877, Win. 8. Powell, a land attorney at Visalia, 
California, sold me the lolltowing niittional homestead certificates, to wit: ix 

No. 2151, F.C. No. 921, Benj. F. Todd. | | | 

No. 1972, F. C. No. 755, John D. Mathis. . 
- No. 1950, F.C. No. 737, James M. Hoover. - 

No. 1949, F. C. No. 736, Wm. C. Sullivan. - 

“No. 1760, I*. C. No. 558, John Thomas. 

No. 1711, F. C. No. 519, Johannes Doell. 

No. 1710, F.C. No. 518, Wm. F. Hundley. 


Said Powell assured me that the said papers were ‘all regular and valid, cunt he : 
was the attorney in fact of each of the entrymen above named, and had authority 





to locate and. sell the land for them, and receive the money phevefon: he also assured - _ 
me that others had used the same means to acquire title to the land, and that the _ 


same was-entirely regular and customary, and I was more than ever assured of 
the regularity of all proceeding when the United States officials at Visalia, Cali-_ 
fornia, accepted the fees and commissions, and issued Teceipts on | said additional 
homestead certificates. 7 : 
The money paid the United States government was advanced by me to the said 


Powell, and I have never in any manner been reimbursed; that I have never secured 


title to the land; that [have never sold, assigned or transferred. any of my Tights 


herein to any one; that my purchase of said additional homestead certificates was 


in entire good f. sith, and free from.any fraud or collusion with any one. 

Ww herafore; I most respectfully ask that the money paid to the United States Land . 
Department as fees and commissions on said location be refunded, as this is but a 
small portion of my loss, by reason of my. purchase above mentioned. 

| ; SOLOMON Jewuerr. 


‘Subser ibed and sw orn to before me this 13th day of February, 1893. | 
3 | 7 ©? BA Bu ODGET, 
Notary Publici in and for Kern Count , State of Calor nid. 


I hae given this matter careful consideration, and.am of opinion 
~ that the fees and commissions, for which this application for repayment 


is made, were paid by the applicant, and that he is an “innocent party” 
within the meaning of the act cited, and entitled to the relief asked. 
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RAILROAD RIGHT OF WAY-SECOND MAP OF LOCATION. | 
Monrana RAILWAY COMPANY. 
A railway company that secures a right of way by compliance with the act of March — 


3, 1875, and thereafter fails to complete its line of road within five years as_ 
required by section 4 of said act, may file a new map of location, which will be 


operative ouly on such portions of the public land as are free from every claim =. 


or Tight at the date of the approval of ae HAD: 


Secretar y Smith to. pte Commissioner of the General Land Office, Septem: 
(J.T Hy - | ber 28, 1895. a ad eee 


With your office letter of June 22, 1393, were forwarded nine maps. 
of location filed by the Montana Railway Company, under the provisions | 
of the act of March 3, 1875 (18 Stat., 482), with a recommendation that 
the same be not approved: said maps having been returned to your 
office with departmental letter of May oe 1893, for examination and 
_. report with recommendation. | 

The location shown upon five of those maps 1s identical with that 
shown upon maps filed by said company, which maps received the | 
BPETeNe of this Department on September 2 2, and October 20, 1882. 


The act of March 3, 1875 (18 Stat., 482), provides: 


That the right of way throu gh the public lands of the United States is oheseby > 
granted to any railroad company duly organized uuder the laws of any State or Ter- | 
ritory, except the District of Columbia, or by the Congress of the United States, 
‘which shall have filed with the Secretary of the Interior a copy of its articles of 
incorporation, and due proofs of its organization under the same, ho the extent oe 
one hundred feet on each side of the central line of said road. | 
* Jn 1882 the Montana Railway Company filed with the Secretary of 

the Interior copy of its articles of incorporation and due proofs of its 
organization under the same, in accordance with the rules and regula- 
tious of the Department governing in such cases, which were accepted 
by the Secretary of the Interor, and thus acquired a grant of the right 
of way through the public lands of the United States for the road con- 
templated by its charter upon complying with other provisions of the 
act, requiring it to definitely fix the location of its road. | _ 

In 1882 said company filed maps showing the location of its Tae : 


which maps received the approval of the Secretary on September re 


and October 20, 1882. 
Section 4 of the act of March 3, 1875, provides: 


That any railroad company desiring to secure the benefits of this act, ‘cca within 

e twelve months after the location of any section: of twenty miles of its road, if the 
same be upon surveyed lands, and, if upon unsurveyed lauds, within twelve months 
after the survey thereof by the United States, file’ with the register of the land - 
office for the district where such land is located a profile of its road;-and upon. 
approval thereof by the Secretary of the Interior the same shall be. noted upon the 
plats in said office ; and thereafter all such lands over which such right of way shall = 
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. pass: shall be disposed of subject to such right of way: rr ovided, ‘Th at if any section 
of said road shall not be completed within - tive years after the location of said sec- 
| tion, the rights herein granted shall be forfeited as to any such uncémpleted section 
of said. road. : : 


- The company failed to spallds its road within the five years required —f 


by. the 4th section of said act, and you are therefore of the opinion ~~ 


_ that the right of way over the public lands ean not be extended by the 
_ filing of new maps of. location, and therefore recommend mae the © 
approval of the same be denied.  : : 


Your opinion is: predicated- upon. the theory that all right of way over. 


the public lauds acquired by the filing of the articles of incorporation 
and due proofs thereunder, and the location of the road, which received | 
the approval of the Secretary, was forfeited by the failure of the com- — 
pany. to complete the road within five years after the location thereof. 

‘I do not so construe the act. | 
~ Whenever a railroad company, duly organized ander the laws of any 
State or Ter ritory, or by an act of Congress of the United. States, shall 
file with the Secretary of the Interior a copy of its articles of incorpo- . 
ration aud due proofs thereunder, it acquires, by virtue of the act of 4 
March 3, 1875, a present grant of the right of way through the public 
lands of the United States upon the line of the road indicated by its 
charter, and whenever the road desiring to secure the benefits of the 
act shall file its map of lovation within the period prescribed by the 4th 
~  gection of the act, and the same is approved by the Secretary. of the 
Interior and noted: upon the plats in the local office, all lands over which 
such right of way shall Dee shall thereafter be disposed of eupjeey to 
such right of way.: 

The filing. of the map of location. eithin the time prescribed by bis 
act fixes the right of the road as to all lands which shall-be traversed _ 
by it, and after the road is so located, all lands upon the line thereof, 


to which no claim or right had attached at the date of the filing of its 


articles of incorporation and dué proofs of or ganization thereunder 
_ with the Secretary of the Interior, were subject to such right of way, 
and this right could not be forfeited or impaired, if the company. should 
within five years after the location of such section of road complete 
the same, but if the company ‘should fail to complete ‘its road within — 
_ the five years after the location thereof, the rights granted aid acquired — 
by the filing of such maps of location shall be for feited as to any such 
uncompleted section of Said road.. so 
It is therefore clear that the- rights that are for feited, as declared ing 


-. the proviso, are the rights to subject to its right of way the lands over - 


which the road passes, as indicated by its map of. location. 
~ But I can see-no reason why the company should be denied the sous 
to file a new map of location at any time thereafter, even after the expi- 
-ratiou of the five years, to operate upon only such portions of the publie 
lands as are free from every claim or right at the date of the approval. 
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oe of the new map of ineation. The right to build the ae Genien ai 


. the territory covered by its map of location is acquired by its charter, 7 
under which it would have the right to condemn private property for 
the purposes contemplated by such character, but it would not acquire 


— any right to pass over any portion of the public lands by virtue of its 


- charter, and acquires the right solely under the act of March 3, 1875. 


I have, therefore, this day approved the maps, which can anlg secure 
to the company the right to pass over any portion of the public lands. 
upon the line of its road, and. to which there is no claim or right existing 
at the date of said. approval. | 7 | 


| RATLROAD GRANT—WITHDRAWAL—TERMINAL—CASH. ENTRY. 


Denny ET AL v, Nortnmrn PACIFIC R. &. Co, and Moore V. Denny. 


ce Lands north of the western terminus of is. main line of the Northern Pacific, as. 


fixed at Tacoma, were released from the effect of the. prior withdrawal thereof 
-. on general route, by the establishment of said terminal, and the right to equita- 
‘ble action on a private cash entry made of such lands after such withdrawal and _ 


prior to said release, is not defeated by the subsequent monde al for the branch aa 


line of said. Toad east of said terminal. 


— Secretar y Smith to the Commissioner of the General Tiina Office, Seton: 7 
| ber 28, 1895. oe ES WV Oy 


On BSepeadber 20, 1870, Frank Tarbell was painted ‘by the local 


officers to make oe an entry covering lot 4 of Sec. 24, lots 1,2 : 


_ and 3, and the E. § of the NE. } Sec, 25, T. 24.N., RB. 4 B., Seatile land - 
7 district, Washington. | e 
This land was within the limits of the withdr awal upon. cir map of a 


. general route of the main line of the Northern Pacific Railroad, which 


map was filed on August 13, 1870. The notice of the withdrawal 
thereon, however, was not received at the local office nntil October 19, 


1870, nearly a mouth after Tarbell had been permitted to purehase the 


| land: before described. 

In 1875 the Northern Pacific Railroad iompaay ‘ized Pacoima as the 
western terminus of its road, and the land in question falls north of the 
terminal established to the grant at Tacoma. ~Prior to this time, how- 
ever, the map of general. route of the branch line of said road had been 
filed, to wit, on August 20, 1873, and the land in question Was embraced 
within the limits of the wincnaest adjusted to said map. 

On March 20, 1884, the map of definite location of the branch line, 
” -showing the line of road east of Tacoma, was filed, and the limits adjusted 

-to said definite location embraced but forty acres of the land covered 


by Tarbell’s entry, to wit, the SE. 3 of the NE. + of Sec. 25; so that Tar- 


_ bell’s entry conflicts with the Sistig: limits of the Sani to said com- = 
pany only as to the said SE. 4 1 of the NE. 4 of See. 25, which tract i is. 
caumey by. the company on account of the branch line, 
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- 'Tarbell’s entry was considered in. your office decision of November 
20, 1889, which held that as lots Nos. 1, 2 and 3, and thé NE. + of the _ 
NE, 4 of Sec. 25, had been excluded from the limits of the etait under 
which said company claims, the entry might be referred to the board 


of equitable adjudication; but as to the remaining tract in Sec. 25, to 
—. wit, the SE. £ of the NE. 4, the entry. was held for cancellation, for the 


reason stated—that the land has continuously been withdrawn since ; 
August 13, 1870. | | | | 

_. So far as the company’ Ss right to the tract j in ‘outiet! is agacemied: the - 

7 éaly question presented for consideration is as to whether it can claim 

the benefit of the withdrawal made on account of the main line, in view 

of its abandonment of that portion. of the main line opposite the land © 

in question, so as to defeat Tarbell’s entry, to the end that the land pee : 


~ be claimed on account of its branch line. 


After a careful consideration of the matter, I am of the opinion anak 
it can not. While it is true the withdrawal attaching upon the filing 
of the map of general route of the main line. was a. legislative with- 
drawal, the purpose of which, as stated by the supreme court in sev- 
eral. decisions, was to preserve the Jand to await the definite location — 
of the company’s road, yet the selection of the terminus ‘for the grant 
on account of the main line at a point south of the land in question, so 
far as the company’s rights in the premises under said withdrawal 
- were concerned, released from any claim on account of that grant those 

lands previously withdrawn according to the map of general route, 
which, upon adjustment to the terminus selected, fell north of the 
terminal limit. The company, however, claims this land on account of 
its branch line, but at the date of the filin o of the map of general. route 

of the branch line this land was shown by the records to be embe aced 
‘in the purchase by Tarbell. : | 

The withdrawal made on account of the gener al route of the nn 
line can not, therefore, be pleaded against Tarbell’s rights under his — 
entry, made as before described. Strictly speaking, said entry was . 
improperly allowed, having ‘been made after the filing of the map. of 
general route. of the main line of said road, but, as before stated, when 
the company fixed the terminus of the main ling at the point eeate of 
_ the land in question, it abandoned ‘all right or claim to the land pre: - 

- viously withdrawn on account of said: main line, so far as the same fell 


north of the terminal limit,. and while the invalidity might be taken 


advantage of by the government, it can not be pleaded by the company, 
neither could any subsequent. withdrawal made upon the map of definite 
— location of the branch line affect his rights in the premises, . | 
— Rule 13, governing the submission of entries to the board of equitable 7 
adjudication, provides for the confirmation of “all bona fide entries on 


lands which had been once offered, but afterwards temporarily with- 7 : 
drawn from market, and then released from reservation, where such _ 


Jands are not rightfully claimed by others.” The rightful claim of — 
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others here referred to must be those that had atiached. prior to: the a 


making of the entry. submitted for confirmation, for it can not be held 


that lands are rightfully claimed by others, where the initiation of such 


| adverse claim was with the knowledge of a previously allowed [entry | 


| : upon the same land. 


I am, therefore, of the opinion that Tarbell’s entry nay “be submitted _ 
to the board of equitable adjudication for confirmation in its entirety, 


and that the company has no such claim on account of its branch line ~ : : 


to the SE. 4 of the NE. 4 of said Sec. 25, as would bar the confirmation 


thereof. Your office decision holding for cancellation the entry made a 


by Tarbell, as to the tract last described, is, therefore, reversed. | 
In this eannection: I have spusidered the appeal by Watson W. - 
Moore from your office decision of June 4, 1890, rejecting his homestead 
application, presented on October 12, 1390, embracing the land covered 
by. Tarbell’s entry, for conflict with said entry. Moore’s claim rests” 
. solely upon. his application, presented, as before stated, on. October 12, 
1890, he claiming that the entry by Tarbell was fayalia: and, therefore; 


no bar to the allowance of said application. For the reasons hereinbe- - 


fore given, the rejection of Moore’s application is proper, and oe | 


office decision of June 4, 1890, 1s therefore affirmed. ..4 
. The papers relative to said cases are herewith returned, for acon n by a 


: your office i in accordance with the directions herein given. 
RASLROAD- GRANT—FORFEITURE—SETTLEMENT RIGHT. 


| ELLINason v. ST. PAUL, MINNEAPOLIS AND MANITOBA Ry. Co. 


To the extent of the lands occupied by actual settlers the State act of March an 1877, | 


was a forfeiture, and where the governor of the State has relinguished such 


_ jands, in accordance with said act, they are restored to the penned domain freé ee, 4 


from their previous patented condition. 


| Secretary. Smith to the Commissioner of the General Land Office, ele 


LB) | ber 28, 1895: (BW. 6.) 


- T have sousideréa: the appeal by Ole Ellingson from. your office deci- 
gion of October 20, 1892, rejecting his SppauOn to file pre- -emption | 7 
declaratory statement for the fractional NW. 4, Sec. 15, T. 132 N., BR. 

39 W., St. Cloud land district, Minnesota. : 

‘Said tract is within the indemnity limits of the age for the St. Vin- 
cent Extension of the St. Paul, Minneapolis and Manitoba Railway, 
as shown by the map of definite location filed and accepted I December 
18, 1871. ae 


On November 2d, 1878, the company selected this tract on account of _ 


the grant and the same was patented January 22, 1877. 

- The time within which this road should have been built under acts 
making the grant, and the extension of J une 22, 1874 jes Stati, j 4), 7 
ei March 3, 1876. | | 
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The road not having been completed, the State, by act, of its. feisle 
ture dated March 1, 1877 (Special Laws of Minnesota, 1877, page 257), 
extended the time, : and among other conditions eer by the act, the ; 
mee is taken from. section 10: 


The Saint Paul and Pacific Railroad Company or any company « or corporation 
| taking the benefits of this act, shall not in any manner, directly or indirectly, 


| - acquire or become seized of any right, title, interest, claim, or demand in’ or to any 
. plece or parcel of land lying and being within the granted or.indemnity limits of 
said branch lines of road, to which legal and fnll title has not been POEs ven: in said 


Saint Paul and Pacific Railroad Company, or their suecessors or assigns. 


The supreme court in the case of said company against ‘Gresnalgt 
(139. U.S., 19), referring to the conditions in favor of settlers, imposed. i 
by the acts of June 22, 1874 (supra), and March 1, 1877 (supra), states: 


The road of the ea under con sideration here was not completed till Novem- 
~ ber, 1878, and consequently the rights granted to the company were subject to. for- 
feiture, or at least the company was subject to hostile proceedings, for breach of 
this condition attached by law to the grant. A mere breach of condition does not: . 
of itself work. a forfeiture. of a grant; some ‘other proceeding must be-taken by the 
grantor to indicate his dissatisfaction with: the breach and. his intention to exercise 
his rights to revoke the grant and take possession of the. property in consequence 
thereof. While in this case no specific action was taken by Congress to work a for- 
feiture of the grant, or by the State, yet the continued possession and use of the 
"property by the company were, in fact, subject to the condition that the rights of | 
settlers upon the lands at the time should not be interfered with, where such settle- 
‘ments bad been. made in good faith, as was the case in the present instance. And 
it would be in the highest degree inequitable to allow the company to have all the 
benefits of the extension of time to complete’ its road, so as to avoid any forfeiture 
of its privileges and franchises, without at the same time holding it to the condi- 
tions affecting the. rights of settlers upon. the lands of the eapenye in considera- 
tion of which the extension was made. 


- ‘The company having failed to build the road within the required fine, | 
in extending the time the grantor might impose a new condition. New 
Orleans. Pacific Railway Company v. United States (124 U.,124). 

- From the above it will be seen. that the conditions imposed by the 
said act.of March 1, 1877 (supra), are binding upon the company. 

The purpose of the State act was to take recognition of the company’s | 
default; to extend the time, and to ve otect settlers then Geen land within 


a the limits of the grant... 


‘To the extent of the lan ds so occupied it was a pro tanto forfeiture 

7 (see Tronnes v. St. Paul, Minneapolis and Manitoba Ry. Co., 18-L. D., 

101), and in viéw of the governor’s relinquishment under the act, I am 

of the opinion ‘that the previous patent in advance of oonstracaon is DO 

bar to extending to the settler. the benefits of the State act. | 
Thave therefore to direct that Ellingson be permitted to file as applied 

| ‘for, and upon the a of. the same that pavensd issue to him as in 

. other cases. — 

--Xour otice decision i in the case under soicidertion is reversed. 
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4 
SWAMP LAND GRANT—AGRICULTURAL CLAIM. 
“Dewirr v. STATE OF “OREGON EBT AL. 


_ Where, ieee aunt one of £ the ere a homestead sistant is permitted — 
| to make entry of a tract included within an unapproved swamp selection, and 
makes the requisite corroborated oath as to the character of the land, the State 
thereafter waives its claim by failure, after due notice, to file objections to the 
allowance of said entry as required by said regulations, and, in case of such 
default, the entryman should not be Poeeree to furnish further ae as to whee 
character of the Jand. , 
Lands cannot be properly classed. within the swamp nt that are 6 subj ect to sandal 
overflow, but are made thereby fit for eunrauen, and without which crops call 
only be raised by irrigation. | 


| Secretary Smith to the Commissioner of the General Land Office, Septem- | 
; | ber 28,1895. = 


The land iivelved in this eontroversy: embraces lots 4. 5, and 6, and , 
the N. fof the SW. 4 of section 2, T. 248., R. 31 E. Willamette meridian, 
~- containing 157.83 ae in Burns, formerly: Lakeview, Jand district, 
Oregon. : | | 
On September 14, 1883, there was filed in the name of the State of 
' Orégon, swamp jana salection list No. 34, including 34, 710. 08 acres of | 
land, and therein, the lots 4 and 5 and the NE. 4 and the NW. 4 of the 
SW. 4 of section 2 aforesaid. Said list was verified by the ex parte — 
affidavits of William Lytle and H. E. L. Layton, made upon the — 
_ printed forms of affidavit usual in such cases, The surveyor- -general in 


his letter transmitting said list advised your office that he had not full a 


| ‘faith in the proofs arr ived at by ex parte evidence, and. recommended _ 
- that the lands listed in No. 34 be inspected Py. a ery agent a 
appointed for that purpose. 


On June 23, 1887, your office sent out one Geer oe F. Elliott: as special a 


agent to act in conjunction with one C.'L. Richmond, as agent of the 
State of Oregon, with instructions to examine in the field each and 
every saba vision: however small, of the lands listed as aforesaid, and 
make report thereon. On. November 14, 1887, Richmond and Elliott 
submitted a joint report, in which they és swamped 4 lots 4 and 5 and 
the N. $ of the SW. 4 of section 2 aforesaid, and gave descriptions of 
said parcels of land, which show that they did not see said tr acts in the 
year 1887. 

On February 27, 1888, Oharies H. DeWitt applied to make Homestead 
entry of lots 3, 4 and 5, and the N. 4 of the SW. 4 of section 2 afore- 
said, alleging settlement on September 24, 1887, and continuous resi- 
dence upon and improvement of said land ever since. By letter “ kK? 
of April 30, 1888, your office instructed the local officers, that DeWitt 
was not a party to the agreement under which the agents’ aforesaid | 
made their examination and report, and could. not be prejudiced 
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Picea: and that they must proceed in respect to. DeWiitt’s homestead 


application, in accordance with office circular of December 13, 1886. - 7 


Consequently on. July 18, 1888; DeWitt was permitted to make gab: i 
ject: to the swamp land ‘claim; homestead entry No. 1074 (Lakeview | 
series), of lots 4 and 5 and the N, 4 of the SW. 4 of section 2 2 aforesaid. ; 


os He alleged in his homestead. affidavit that, 


I have liv ed upon and held peaceable possession.of this tr act since September 24, 

1887: No one else has any improvement upon said tractexcept J. S: Devine; who ae | 

a fence running through the SW. 3." My improvements are worth at least $800. 

> Subsequently, on September 3, 1889, DeWitt was permitted to make’ 
additional homestead entry, No. ‘10 (Burns series), of lot 6 of section 2- 


; aforesaid, containing 12,95 acres of land; thus filling out his whole . | 7 : 


- entry to 157.83 acres of land as herein fir st stated. : 

Simultaneously with his homestead enty aforesaid, to wit: on cate | 
18, 1888, DeWitt filed his “ statement under oath, porranoricd: by two. 
witnesses that the land in its natural state is not swamp and overflowed _ 
and rendered ther eby unfit for cultivation”, substantially, as required iy 
| by the first section of the circular of December 13, 1886 aforesaid ; and — 


the local officers at once notified the governor of Groivon thereof, and of 


his ri ights, privileges and duties under sections 2 and 4 of said circular. 
It does not appear. by the record before me, that any protest or appli- | 
-eation for a hearing was presented on the part of the State of Oregon 


within sixty days as pr rovided in said circular. Therefore, the State of. 


_ Oregon, by the express terms of said circular, was and is concluded — 
from ther eafter asserting any claim to the land in controversy under the: 
‘swamp-land grant. (For circular, see 5 L. D., 279.) 


I learn from your office letter “ K.” of Mar ‘ht 21, 1891, that on March e 


| 14, 1890, DeWitt filed in the local office, ‘the tequired: affidavit duly 
=, corroborated, setting forth that the tracts involved were not swamp or | 
overflowed land”; and that DeWitt “asked that a hearing be ordered’ 
for the purpose of determining the true character of the land”. ‘That — 


- the local officers set June 30, 1890, at 10 o’clock A. M.,and the local office, _ | 
as the time.and place of this trial; aud that: due notice was. given to the .é 
_ parties in interest, Henry Miller and the State of Oregon. _ | 


| ‘The papers referred to above are notin the record before me. But all - 
_ this proceeding was irregular and unnecessary. When DeWitt offered. 


his second corroborated statement and asked fora hearing, he should - 


a have been told by the local officers, that the State of Oregon had never 
- selected lot No. 6 as swamp land; that the State by failing in 1888, to 


_ present a protest or an application for a hearing, had concluded her | - 
right thereafter to claim as swamp lands the residue of his Se and > 


- that there was no contest pending against his entry. | 
However, the second notification gave the State of Oregon sncther 


opportunity of one hundred.and eight days, within which to present a — a 


. protest or an application for a hearing. The State again. made default; 
did neither; did not even appear: By the express terms of the circular 
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| ais tho hadilen of proof. was s Upon the State to establish the 
| character of the land”, The State offered no. evidence; DeWitt moved oa 
- for a decision in his favor. The local officers overruled the motion, 


and DeWitt appealed to your office. On March 21, 1891, your. office 
affirmed the action of the local officers, and ncaa DeWitt to offer 


testimony relative to the character of the land; and assigned as the 


sole reason for such ruling, the report of Rich mond and Elliott afore- 


said, to which’ DeWitt was no party, for which he was not responsible, is 7 
and which could not impair his rights, as. stated i In your office letter. 


«K”, of April 30,1888; above referred to. _— 
Your oftice aeninion of March 21, 1891, was null and void. ‘The State | 
of Oregon having twice disregarded pee and refused to present : 
either protest or application for a hearing, or to otherwise appear and 
submit to the jurisdiction, there was no case before your office... More- 
over, your office had no ena to Impose ac DeWitt the burden 
_of proof, : 

As directed, the local officers con ened ac par ties on  Décember 27, 
1892, and fitved them to contest. Henry Miller assumed the Bade 
of root and examined twelve witnesses. DeWitt examined twenty. . 
witnesses including himself. The land officers disagreed. On March 
24, 1893, the receiver recommended that the swamp-land selection be 
cancelled, and that DeWitt be permitted to perfect. his homestead 
entry. On March 28, 1893,. the register recommended that the swamp 
land selection be perfected, and that os homestead entry be 
cancelled. — , 7 

On December 12, 1893, your r office, after premising that— | 

the testimony is very contradictory. as a whole; and‘as your decisions are opposed 
- to each other, I am compelled in. rendering a decision in this case, to resort to any 


and all records In this office, whether alluded to at the hearing or not, in order to 
arrive at.a conclusion as to the true character of the land, 


proceeded to decide, 


That lots 4 and 5 and the N. 4 of the SW. i L of section 2, T, 24 S., R. 31 E, were 
swamp land on March 12, 1860, and as such muurea to the State under. Ane provisions 


of the act of September 28, 1850, as extended to said State by the act of March 12, ~ | 


1860.”.. . . And that “homestead entry No. 1074, Lakeview. series, in the name> 
of Charles H. DeWitt, covering lots 4 and 5 and the N. tof the SW. 4 of poction > 
‘T, 24°8., R. 31, E., is this day held for cancellation.” | . 
From said decision DeWitt has appealed to this Wesatanent | 
[have carefully examined and con sidered the whole record before me, 
all the testimony, the briefs of counsel, and the official records referred. 
to in the decision appealed from as the basis thereof. Making all due 


allowance for the testimony of witnesses, who are either in feeling or 


in interest partisans of the settlers on the one side, or the swamp-land _ | 


claimants on the other, and refraining from harsh criticism, I have no. 


difficulty i in finding that the evidence shows by a clear and palpable | 
| preponderance, that the tracts of land now in COUMTONCESY were never 
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swanip ree dae in \ their etna: ae they were sibjaee to partial 


overflow every year for about four months, between the ‘months of — oe 


March and-July, and that said tracts of land were made by said over-— 
flow fit for cultivation ; and that without said overflow they would be — 
unfit for cultivation, _—unfit even to make hay which is the staple crop 
of that region. The testimony also proves by a clear and palpable pre- — 
_ ponderance, that if said tracts of land were drained of water, or if, in 
the language of the statute, they were “reclaimed by levees and 
drains,” they would be thereby reduced to.a dry and inarable desert; 
and that it is necéssary every year to supplement the natural overflow — 
by artificial irrigation, in order to make said tracts pia aCe even an 7 
annual crop of hay. (See State of California, 15 L. D., 428.) — | 
The swamp land claimants did not introduce a ‘single witness, who | 
had, or pretended to have, any knowledge of ‘the character of the land — 


at any time prior to March 12, 1860, or before the month of J une, 1862. 7 


. They produced two witnesses, Thomas N. Lofton, aged 68 years, and | 
—C.8. Grigsby, aged 60 years, who professed to wee seen Harney Val- 
ley in 1862, in the months of June, July, and September. They did 
not see cn other then and there, bit they concur in testifying that 
all the low and meadow lands in Harney Valley were that year prin. 
cipally covered with water. They also confirm the historical fact 
developed in many contest cases before this Department, that the year 
1862 was a season. of extraordinary and phenomenal waterfall, amount- 
ing almost to a deluge, over the whole Pacific Slope from the crest of 
the Rocky mountains to the sea, and from British Columbia to Mexico. 
~ [see no reason to doubt that in the year, 1862, between June and Sep- 

tember, the lowlands and. meadows of Harney Valley were punepally 
cover ed with water. 

They next introduced one , E. ©. Bulkeley, aged 52 years, who said 
) that he was in Harney Valley in the year, 1865, employed as a packer — 
for the soldiers under the command of ol. Baker. He testified that 
“the lowlands in Harney Valley were very wet then (1865), as com: . — 
pared with the conditions of the country now,” (January 4, 1893.) The © 


7 rest of their witnesses first saw the land later ; two of them in 1874, 


two in 1878, two in 1879, and two in 1884, and their per sonal eee i 


— edge was limited by those dates. Their twelfth witness was J. Sim-. | 


mons, a civil engineer, employed by the swamp-land corporation 
Tepresenied by Henry Miller. He was placed on the stand to prove 


- that he had gone upon the land in contest with swamp-land witnesses, 


‘in order that they might certainly be able to identify it; and also to | 
prove. that the fall of the land was very slight. Agno he had run: 


and checked a line of levels expressly to ascertain the slope, he could a 


- not remember any figures, and he had’ lost: or misplaced his oo of . 


_ field notes, and would not produce it. | 
- The entryman, Mr. DeWitt, introduced as a witness, Louis B. Stein, 
aged 67 years, who says he was a soldier in the army of the United 
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States, was on n duty - in Harney Valley for about three days in the latter 
part of September, 1853, and again for two or three days in the month — 
‘of June, 1859. That in the year, 1867 or 1868, he and the company to 
which he belonged scouted all through Harney Valley. That he was. 

_ stationed in the valley from 1871 to 1872; and was discharged from the | | 
army at Fort Vancouver in the year, 1873. Stein testified: 


That in September, 1853, the valley was dry, about the same as now (January 18, 
1898) only from the pier vations he then took, ‘‘ there used to be more patches of 
grass then from what there is now, and there seems to be more sage-brush now than 
then”. That in June, 1859, he did not observe any particular change in the country ; 
it seemed to be as it was in ‘Saptanbee 1853. ‘That in 1867 or 1868, we (his command). 

_. stayed here long enough to scout all through this country in a military point of view, 
and that he thinks that the character and conditions of Harney Valley as to being 
wet or dry was then about the saine as at the present time. That in the years, 1871 
and 1872, there was some little difference in the general appearance of Harney Val- 
ley from its general ¢ appearance when he had seen it previously at different times. 


_ In August, 1872, the witness was in the immediate neighborhood of the land on which 


DeWitt resides. A iman named Jim Clark who had the contract to furnish hay for 
the troops, cut and stacked hay in the year, 1872, on said land. The land must have 
been dry for it was fine hay. The witness visited Clark’s haystack there. He went 
there twice to see an old friend named Paddy Collins, an old soldier , who was work- 
ing for Jim Clark, who contracted for the government hay. Clark’s camp was located 
on the ridge on the land now in dispute. ; 


The testimony of Mr. Stein was not contradicted. His character was 
not impeached. The only attempt to disparage him was by the asking 
of sarcastic and impertinent questions on the cross- examination. 

Charles A, Adams, aged 41 years, testified: | : 


That in August, 1864, he was in Harney Valley for about dives ren travelling 
through, and around the west and north side of the valley, and was upon and over 
the lowlands, or meadows as they are now called. Said lands were dry; as dry 
then as they are now; and about the same as they were in August of 1882, the year 
when witness pebtied! in the valley. | 

D. H. Smith, aged 49 years, testified that he first came to Harney Valley i in the © 
summer of 1872, and remained for more than two years. That he then became 
_. acquainted with the land on which Mr. DeWitt now resides, That the natural 

growth was principally grass, and the Jand was mostly dry. That in the year, 1874, 
' @ man named Boon cut the hay on. the land now in question. | 

In the year, 1883, in the months of J uly and September, W. RB. Gib- 
son, aged 62 years, E. N. Fleming, aged 34 years, M. Fenwick, aged 37 
years, and J. L. Albert, aged 41 years (witnesses for the entryman), 
came into the valley, aaa settled in the neighborhood of DeWitt’s pres- 
ent homestead. John Devine, who then represented the State of Ore- 
‘gon and the swamp-land claimants as Henry Miller does now, claimed 
the said land; and in the year, 1883, cut and stacked upon the tract 
from 130 to 150 acres of good hay. ANl four of the gentlemen above- 
named testified that the land in controversy was then dry, fine meadow 
land, growing. good hay, consisting of wild clover, and red-top, blue- 
saint and other rye-grasses. That the land needed no drainage, but 
did need irrigation, and that drainage would have ruined the land. 
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Yet, it was in this year, 1883, that the swamp-land claimants procured : 


the filing of their selection list No. 34, and the corroborative affidavit 


of William Lytle and H.E. L. Layton referred to in your office decision. ~ 


_ Other witnesses for DeWitt came to know his land later 5. four of them 


in 1884, two in 1885, two in 1886, three in 1887, and one in 1889. Their 
eceonded testimony snows that they are ntolligent men, and have testi- 
fied sincerely, although they are plainly very earnest in their convictions 
that the land in controversy is not, and never has been, “ swamp and _ 
overflowed land made unfit thereby for cultivation.” They prove that | 
the low grounds are “ beantiful meadows ”: that they are overflowed 
every year for a few months between March and July, and that the 


land is rendered thereby fit for cultivation, with the aid of artificial | 


irrigation which Mr. DeWitt has provided. for. They prove that neither 
the swamp-land claimants, nor any other persons have ever made ¢ any 
attempt to drain said land; and that successful drainage would reduce 
it to a desert, and render it valueless for any purpose. 

According to the testimony of Seth Bowers, one of the swamp- swic: 


witnesses, corroborated by-others, the soil of- DeWitt’s homestead con- 


sists of decomposed. vegetable oad varying in depth from two to two 
| and a half feet, and rests like a aie or carpet upon a stratum of hard 
earth, or lava rock, called by the settlers “hard-pan”, which is imper-— 
- vious to water, and to the roots of the super incumbent vegetation. The 
land lies in Haciey Valley, which is a basin about four thousand five 
hundred feet above the level of the sea, near the crest of the Rocky 
- mountains, enclosed by high hills, peaks and ridges. The Silvies river 
runs through it. from north to south. The soil of the low grounds is 
porous, aud when the spring overflows recede, it dries” very rapidly - 
during the long days of July and August under the hot sun and in the 


rarified atmosphere of that elevated: region. Rain rarely falls during . 7 
the summer. And unless the meadows are kept wet by artificial irriga- - 


tion, the BTaAsses which have flourished in the Spring; wither, dry up, 
and die, aud become useless for hay, before harvest time. _ 7 

In September, 1887, when DeWitt first established his residence on 
lot 4, a fire broke out near his residence and got away from him. Not 
only did the grasses burn, but the soil itself, like peat, burned to the » 
depth of several inches, before it was extinguished. 

DeWitt has. maintained his residence on lot 4, and four children - 
have been born to him there. oe has also established a profitable dairy 
business. 7 

The testimony of intallivent witnesses ¢ on both sides Sait adlicts the 
_ description of the land in controver sy given in the report of Elliott and 
Richmond aforesaid. Moreover, a sketch map of the location filed with 
said report as part thereof, places the Silvies river outside of DeWitt’s 
homestead, and represents the latter as one compact quarter- section, 
without any lots; and thereby indicates that Elliott and Richmond 
were not upon . the tracts in 1887. . Dewitt testifies that Elliott and 
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eat both told. him in 1887, to 0 ahead and baila his house, as 
they knew that the land was not c swamp”. | 


‘On August 25, 1873, the exterior lines of T. 24. S., BR. 31 EL, were sur- 
veyed, and. the map thereof, of record in your office, was approved 
January 8, 1874. It appears thereby that. Silvies’ river crossed the 
north line of the township at a point 4 miles and 7 7 chains distant from 
the northwest corner thereof. The subdivisions of said township were | 
surveyed October 15 to 25, 1875, and the map of said township now of 
record was approved Rot il 15, 1876. The field notes show that in 
October, 1875, on the true lines between sections 2 and 11 and seetions 
2 and 3 iieke was “Jand level, good grass, soil first rate, subject. to 
overflow.” The general description of the township was: “This town- 
ship is well adapted for grazing, as it is well watered, and most of it is 
subject to overflow during the spring and early summer, But ai very 
small portion of this township is fit for agriculture.” ‘Cte 
These notes show that the land in its wild state in 1875 was in very 
much the same condition as in 1893, » When the testimony iD. this case | 
was taken. | | 
7 ~The deputy snry eyor in 1 1875, made also ‘the following. tield note: 


aI find that in running the section lines between sections 1 ‘and 2 2 and 2 and 3, I 


intersected what appeared to be a channel of the Silvies river, which when the 


boundary of the reservation (the Malheur Indian) was run, must have been taken — 
for the main channel of the river. This channel (meaning ‘hie channel surveyed and 
meandered in 1875), appears to have been formed since the exterior lines of this 
township were run, when the deputy surveyor made the intersection on the north 


~  boundar y of section 2, at 77.00 chains (from the northwest corner of section 2.) 


And on further examination I found what appeared to be a drift. above the town- | 
ship line in Silviesriver which had been formed since the exterior lines were run, 
and hence turned the channel so as to cause it. (the river) to. make about.one mile. 
westing, crossing the township line on the north boundary. of section 3. | 


It does not appear from the testimony in this case, eather the 
channel obstruction above referred to, was a natural drift. or an artifi- — 
cial dam. It is certain, however, that in the interval of twenty-six 
months between the two surveys, the channel of Silvies river moved 
westward more than a mile. In 1873 the nearest point of DeWitt’s low 
grounds was half a mile away from the river. In 1875 his homestead 
had a river front of more than half a mile. 

‘The well established fact of such a change as that, impairs Sie weight 
aud force of all inferences as to the probable | condition and character 
of a tract of land ‘at any given period of time, drawn from its appear- 
ance at other times either before or after. “The ‘swainp- land claimants 
would have we infer that Harney ¥ alley was Or Mareh 12, 1860, in. 
same condition as it was in the pluvial year of 1862. I think it more 
reasonable to infer that its condition in 1860 was as it was seen by wit-_ 
nesses to be in 1833, 1859, 1864, 1867- 68, 1871, 1872 , 1873, 1875, 1883 
and ever. since. _—s. 
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. But the burden of proof is on the swamp land ha nines: After the 
- lapse of more than thir ty years they claim under a congressional grant, — 


' which must be strictly construed against the grantee. The Stateof 


Oregon and her assignees have failed to prove that the land in contro-. 
versy was.on March 12, 1860, swamp and oyarBowed land made unfit i. * 


2. : thereby for cultivation. 


Therefore, your office decision is hereby zayeneae, The swamp land ~ | 


selection No. 34,is cancelled as to the lands involved herein. Amd: 


DeWitt's homestead entries are held intact. 


| RAILROAD GRANT—ADVERSE CLAIM—PRE-EMPTION FILING. 
| 7 ‘NorruErn Pactr¥Fico R. BR. Co. ET AL. 0. FLETT (ON Revinw). 


: a pre- Suintion filing of record at the date of definite location excepts the Ima Pu 
- - covered thereby from the operation of the grant. 


. : ‘The former decision of the Department herein, 13 L. D., 617, recalled and vacated. fe 


: Secretary Smith to the Commissioner of the General Land Office, Septem- . - 
(J. 1. H.) iar - ber 27, 1896. =. CRW. Os) 


I have pons: the motion filed for the review of aaa “ 
| decision of November 28, 1891, in the case of the Northern Pacifie Rail-— 


: road company et al. v. Flett 43 L. D., 617), in which it was held that the — ee - 


z EB. $ of the SW. 4, the SE. } of the NW. 4, the SW. tof the NE.4, See. 

— 21,7. 20 N., RB. 3 E., Seattle land district, Washington, passed to the 
“verthers Pacific Ratiroad company under its grant. - 

. This land is within the primary limits of the grant to said. company’ 

opposite that portion of the main line extending from Portland to 


Tacoma, to aid in the construction of which 2 grant was made by ~ * ene 


-, Joint resolution of May 31, 1870 (16. Stat., 378). 2 
The map- showing the general route of this portion of the line was 
filed August 13, 1870, and the map of definite location opposite this. 


land was filed May 14, 1874, The land is also within the primary limits 
of the grant for the branch line of said road, as shown by the map of. . | 


. definite location filed March 26, 1884, - 
‘The records show that John Flett filed declaratory statement for tLis — 
Jand on April 9, 1869, which filing was still of record at the date of the 


7 passage of the joint resolution of May 31,1870, and at the dates of the -_ 
filing of the several maps of location referred foi 


In 1883 one Algyer tendered.a declaratory statement for ‘this land, ‘ 
which was rejected by the local officers oe poe with the gr a fam a 
_ which.action he appealed. | 
--. In 1886 one James De Lacey tendered a homestead entry: for this: 
_ land which was also rejected for conflict with the grant, from which | 


| action he appealed. Ou September 7 , 1887, Flett pono: ee upon aa ~ 


: his pre-emption filing. 
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It was upon consideration of the proof tendered by Flett ‘that the : 


claims of the several applicants, and the company, were considered, 
resulting in the decision under review which rejected Flett’s proof and 


applications by Algyer and De Lacey, holding that the land had Dare 


- to the company under its grant. 


‘From the record made in said case it appears that on Sepmidce 20, 7 


1874, Flett made homestead entry of a tract of Jand different from that 
here in controversy, upon which he made proof and received final 


certificate on June 9, 1880. This was held to be in the decision under . 


review, an equivalent to a relinquishment of the filing made by Flett 


in 1869, and as an abandonment of any right thereunder, and it was 


therefore held that the land being free frem claim at the date of the 


filing of the map of definite location on ony, 14, ‘A874, paanog to the | 


- company under its eTant. 


In the recent case of Whitney v. Taylor (156 U. S., 85), the court, after 7 


referring to the case of Hastings and Dakota. Railway Co. v. Whitney 
(132 U.8., 357); Kansas and Pacific. Railway v. Dunmeyer (113 U.8., 


629), Newhall v. Sanger (92 U.8., 61), and Bardon v. one: Pacific 


BR. RB, Co., supra, held as follows: 


Although these cases are none of them exactly like the one betoxe. us, yet the 
| principle to be deduced from them is that when on the records of the local land 


office there is an existing claim on the part of an individual under the homestead or 
pre-emption Jaw, which has been recognized by the officers of the government and 


has not been canceled or set aside, the tract in respect to which that claim is exist- 


ing is excepted from the operation of a railroad Jand grant containing the ordinary . 


excepting clauses, and this notwithstanding such claim may not be inforceable by 
the claimant, and is snbject to cancellation by the government at its own sugges- 


tion, or upon the application of other parties. It was not the intention of Congress” 


to open a controversy between the claimant and the railroad company as to the 
validity of the former’s claim. It was enough that the claim existed, and the ques- 
‘tion of its validity was a matter to be settled between the government and the 
claimant, in respect to which the railroad company was not permitted to be heard. 

It would appear froin this decision that if it be shown by the record 
that a pre-emption or homestead claim. lias been. once accepted and 
_ placed of record, the same, in so far as a railroad grant is concerned, 


in an appropriation of the tract covered Bere y: antl the claim 1S - 


finally canceled. | 

In the present case, Us before ated Flett’s filing was aveepted by 
the local officers and placed of Gecord in 1869, and it remained of 
record until after the filing of the several maps of location, upon which 
the claimed rights of the company depend. Said fling was an appro- 


from the company’s grant aud the previous decision of this Department 
referred to, is therefore recalled, vacated, and set asice. 


It further appears from the papers now before me that, following the. 


' decision of this Department, the land in question was patented to the 


bre aa and on July 27 , 1893, a rule was laid upon the olay: to 


' priation of the Jand as against the attachment of rights under said ~ 
locations, and it must be therefore held that the land was excepted 
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show cause e why the land should not ber evoriveyed to the United States, - 
as contemplated by the pies of the act of March 3; (1887 (24 
— Stat., , 06). 
ks it is held that the land was excepted from the com pany’ S grant, 
it follows that the patenting of the same on account thereof was erro- __ 
neous, and I have, therefore, to direct that demand be made upon the. | 
- company, under the provisions of the act of March 3, 1887, supra, for 
the THOS a CHatlae of this land to the United States, ane at the expira-. 
tion of the time allowed within which.to comply with said demand, you 


will make report to this Department of the action taken, to the end | 25, 
that such further action may be taken as the facts then pre esented nay 7 


justify. | 


AMENDMENT—DESERT LAND EN TRY. 
HARRIET A. BaBcoox, 


A desert iad sakes may be amended by substituting a tract not’ inelnded: therein for 
' -. one of the sub-divisions covered by said entry where after diligent effort it is’ 
fuund impossible to effect reclamation of said sub-division. 


| Secretar y Sintth to the Commissioner of the General Land Office, eos 
| (J. L By - ber 28, 1895. "3 (J. Th). 


On September 29, 1891, Harriet A. Babcock made desert land entry, ; 


No. 89, of the 8. 4 of the NW. 4, and the NW. 4 of the SW. 4 of sec-’ 
tion 8, and the NE. 4 of the Sh. + of section 1, T, 18 N, R 12. Bey 


| “Lewiston land district, Montana. 


| On September 29, 1893, she filed an application is saenid’ her es ~~ 
by substituting the SW. i of the NE. + of: beckon 8, in place of the . 
NE. 4 of the SE. 4 of. Section? i. 
On. January 24, "1894, your office denied aid ence because ie 
did not appear that Mrs. Babcock originally intended to aaee said - 
_SW.4 of the NE. 4 of Section 8. | | 
"Mrs. Babcock ne appealed to this Department. _* ves 
It is true that Mrs. Babcock did not originally intend 48 take there 
SW.4 of the NE. 4 of section 8. She intended to take one hundred 


and sixty acres of dana accessible to the water that was to flow through : oe 


an irrigating ditch which she had pee and intended to construct. 


She selected the NE. 4 of the SE. 4 of section 7, as'a part of her entry, 
because after ane a peelmang survey for the ditch, she verily: 


believed that the water could run from said ditch over 4nd upon the . 
land in said last mentioned subdivision, and successfully irrigate it. | 
In this: she was mistaken, as she found out after two years of trial, ; 
during which she expended money liberally in carrying out her plan of _ 
irrigation. When she came to locate the ditch on the ground with 

precision, it was discovered that it was necessary to run it around the 
: heads of. numerous anton one coulees, increase its length, and reduce 
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the average fall per running foot to such an extent as to make it impos- 


gible to carry water over the NE. 4 of the SE. 4 of section 7; so that 

she could not redeem her promise £6. irrigate that particalar subdivision. 

- It. appeared, however, that the SW. 4 of the NE. 4 of section 8, which _ 
-. lies lower down the stream and sant adous to her polaine could. be SuUe- 
~  eessfully irrigated. by means of said ditch, which was calculated and 

- constructed to carry enough water to iprizate one hundred and sixty , 


acres of land.. 


Mrs. Babcock’s. mistake was not as to the identity. se a particular 
_ piece of ground; but only as to its adaptability for the common purpose _ 
_ of the government and herself. It was caused by the intervention of ‘ 


unexpected physical obstacles. 


Your office has reported that the SW. 4 of the NE. 4 of ecuon Sis 
vacant; so that no adverse interest will ‘be affected by er anting her a 
| application, a 
Both of the local sacar as ee by the rule (See 8 I. D., 187), | 
report that they are acquainted with Mrs. Babcock and. her witnesses ; oy 
* and they recommend that the amendment be allowed. | | | 
Ido not find any case exactly like this; but I am sure that the allow-. | 
ance of the amendment applied for will be in harmony with Peovagus : 
: departmental decisions respecting amendments of entries. 


In the case of Johnson v. Gjevre. (3 L. D., 157), it is said: 


While it is true that the right to amend lay within the discretion of the oe 
charged with the disposition of the public lands, dependent upon the proofs, itis © 
. also true that if Gjevre could fairly show his original intention through mistake or 
accident to have been defeated, the right to make such change would be eoueeded, | : 


: ‘subject to any superior rights intervening prior to such application. | 


In. the case of Frank S. Garred 16 L.D., 171), an- entry was 86 
- amended as to avoid conflict with the subseqtent entry of another, 
"though the entry as amended will embrace land not originally Bae 


for. ” ‘The Seer etary saying: 


AS tha matter appears to be one solely between ie entryman and the eoveumneae: 


~ and as no one will be injured by the amendment . . . I think the amendment 


| | may be pr operly allowed. 


It is the policy of the vovernment to have desert lands: tediatnied: 


‘Mis. Babcock’s good faith is clearly shown by her yearly en for 1892 2 


and. 1893 filed in the record. 


For these reasons your office decision is hereby reversed, and uae 


- amendment an for will be ONO 
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OKL AHOMA L ANDS—S EYTLEMENT RIG HTS—CHEYENN E A. ND . 
. ARAPAHOE LAN Ds. 7: 


RirvrwacE v MoCLinroox. 


the probibitory provisions of section 14, act of March 2 2, 1889, with nese to settle- 
ment rights in the Territory of Oklahoma, were intended to be general in char- 
acter as to lands opened to settlement in said Territory, and it therefore follows | 
that said prohibition extends to lands formerly embraced in the Cheyenne and © 
Arapahoe reservation, and became effective from March 3, 1891, the date of the . 
act announcing the acquisition of the Indian title to said lands. 


Secretary Smith to the Commissioner of the General Land Office, betaher 
(J. I. £1.) . ts ae | | | _ (EB. M. BR.) 


The land involved in this case is the NE. 4 4 of Sec. 21, 7; 12 ae R. 8 
W., Oklahoma City land district, Oklahoma Territory. | 


The record shows that on oul 20, 1892, George W. McClintock ade 


homestead entry for the above described tract. J uly 18, 1892, A. B, a 
Rittwage filed an affidavit of contest ag ainst the entry of MClintock : 
alleging prior settlement. = 
‘A hearing having been ordered on November 8, 1893, the local eaters? | 
rendered their felony in which they found, fy st, that: Rittw age was 
disqualified under the prohibition of entrance wath: this reservation 
prior to the time of opening fixed by the President’s s proclamation, and, 
secondly that he did not make actual bona fide settlement before the 
' entryman, aud as a consequence they dismissed the contest. an 
_. Upon appeal, your office decision of July 17, 1894, affirmed the ion ed 
_, of the local officers. In that decision the following’ facts were found | 
‘(page 2): “ From the facts presented, it is shown that, Rittwage, in 
_ company with one Francis E. Hall, was, about one month prior to the | 
opening and during the prohibited period, in the vicinity of the tract 
_ in question locating ‘corners’.” It was likewise found, that through 
a mistake in the time, Rittwage entered the Territory Ewanty one min- 
utes before twelve on the day of opening. It was further. found that. 
Hall was within the Territory at the time of. opening, as the result of 


.a@ prior agreement with Rittwage by which Hall was to bold-a tract 


until he (the plaintiff) arrived, but that. by mischance Ritiwage failed 
to find Hall, and located upon the tract in coutroversy. | 

For the purposes of this decision it is only necessary to say, that the: 
Department passes ouly upon the first question of fact, that is: that 
Rittwage was within the reservation about: one month prior to the 
opening, seeking to locate “corners.” 

It appears that the evidence bears eut the finding of your office upon 
this question, and we come now to-4 discussion: of the effect of such 


presence within the Territory when coupled with the attempt. to secure: 2 “os 


an advantage, as has been set ont. - 
~The law upon this question, as it relates: to the Oiiereine: ana Arap- ; 


ahoe reservation, has never been. definitely determined by this Depart-' 


 ‘Inent, and in order that a Just conclusion may be aoyed at, and that 
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a: decision may. be rendered that would be in accord with the law, a an 

exhaustive research has been inade into all acts that bear upon’ the 

question, and considerable diffientty has been. aaa mn arriving 

at a conclusion, | 
The act of March 1, 1889 (25 Stat., 757), prouies for the opening of 

lands acquired from the Muscogee, or Creek, Nation, in what Is known 

as Oklahoma Territory proper. | : 

The act of March 2, 1889 (25 Stat., 980), being 


An act making appropriations for the current and contingent expenses of the Indian 
Department, and for fulfilling treaty stipulations with various Indian tribes, for the 
year ending J une thirtieth, et ghteen hundred and ninety, and.for other purposes, 


which most specifically referred to the opening of the Seminole lands, 
provides in section 14 (page 1005), that— | 

The President is hereby authorized to appoint three commissioners, not more than 
two of whom shall be members of the same political party, to negotiate with the 
Cherokee Indians aud with all other Indians owning or claiming lands lying west-of 
the ninety-sixth degree of longitude in the Indian Territory for the cession to the 


-. United States of all their title, etc., . . . Provided, That said commission is | 


further authorized to submit to the Cherokee Nation the proposition that said nation 
shall cede to the United States in the manuer and with the effect aforesaid, all the 
rights of said nation in said lands upon the same terms ag to pay "ment as is provided 
- in the agreement made with the Creek Indians of date January nineteenth, eighteen 
hundred and eighty-nine, and ratified -by the present ‘Congress; and if said Chero- 
kee nation shall accept, aud by act of its legislative authority duly passed ratify the 
same, the said lands shall thereupon become a part of the public domain for the 
. purpose of snch disposition as is herein provided, and the President is authorized as 
soon thereafter as he may deem advisable, by proclamation open said lands to settle- | 
ment in the same mater. and to the same effect, as in this act provided concerning 
the lands acquired from said Creek Indians, but until said lands are opened for set- 
tlement by proclamation of the President, no person shall be permitted to enter upon 
and oceupy the same, and no person violating this provision shall be permitted to— 
enter auy of said lands or acquire. any right thereto, | 


Asa result of the negotiations of this commission the lands of the | 
- Cheyennes and “Arapahoes were sold to the government. | 

 ' The first portion of section twenty of the act of May 2, 1890 (26 Stat., 
81), being an act to provide a temporary goverumeut for the TerubOny | 
of Oklahoma aud other purposes, is as follows: | 


That the procedure in applicatious, entries, contests and adjudications in the Ter- 
ritory of Oklahoma shall. be in form and manner prescribed under the homestead 
laws of the United States, and the general principles and provisious of the homestead 
laws, except as. modified by the provisions of-this act and the acts of Congress 
approved March first and second, eighteen hnndred and eighty-nine, heretofore 
mentioned shall be applicable to all entries’ made in said Territory, but no patent 
shall be issued to any person who is nota citizen of the United States at the time of 

making final proof. : 


‘The act of March 3y 1391 (26 Stat. 989), ‘being— 7 


An act making appropriations for the current and soutuiment expenses of the 
Indian Department, and for fulfilling treaty stipulations with various Indian tribes, 
for the year ending ouuie thirtieth, eighteen hundred and ninety-two, and for other 
ae | ? 
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_ after making provision for various Indian tribes, amongst ater the 
Cheyenne and Arapahoes, provided for the payment of the Diao 
fourth of thirty installments, as provided, : 
to be expended under the tenth article of treaty of October tw mente: eighth, eighteen | 

hundred. and sixty-seven, twenty thousand dollars. | | ; 
Article 1, of the agreement with the Cheyennes and Arapahoes (2 26 
» Stat. , 1022,) of the act supra, reports that these Indians have conveyed — 
‘their title to the United. States, the land being west of the ninety- -sixth 
acer of west longitude. 

Section 16 of the same act (page 1626) opens the land to homestead. 
7 settlers only. 
- The President’s proclamation of date April 12, 1892 (27 Stat. , 1018), 
provides (see page 1021): 


Notice, moreover, is hereby given that it is by law: enacted that atte said Jands— . - 


are opened to settlement by proclamation, no persou shall: be permitted to enter 
upon and occupy the same, and no person violatiug this provision shall be permitted — 
_ toenter any of said lands or acquire any right thereto, and that the cofnters of the. 

United States will be required to enforce this provision. 3 | geo 


I have thus chronologically set out the sections of: the various pacts: | 
bearing upon the questions at bar. . 

Was there a prohibition in law against entering the Cheyenne: and 
_ Arapahoe reservation prior to the date fixed in the President's procla- - 
mation when the reservation was thrown open to settlement and ee, 

on April 19, 1892? If so, did the inhibition commence to run from the 

date of the peouiamauen of the President, the act of ‘March 2 ,,1889, or 
' the act of March 3, 1891? 

It will be seen that section 14 of the act of March 2, 1389, provided 
for the appointment of a commission to negotiate with the ee 
Cherokee Indians and with all other Indians owning or claiming lands dying west — 
_ of the ninety- -sixth degree of longitude in the Indian Territory for the cession to— 


the United States of all their title, claim, or interest of every kind or character, In 
and to said lands. 7 


The Cheyenne and Arapahoe reservation lies west. of the Ue 
sixth degree of longitude and is in the F ndian Territory. | | 

By reference to the section as quoted, it will be noticed: that. the 
proviso seems to refer to the lands to be acquired from the Cherokee 
_ Nation only, but this is an apparent, not a real purpose. That portion — 


of the proviso containing the prohibition commences, it will be seen, | 


with the disjunctive word “but”, showing an intention to disconnect. 


_. that which follows from what has just preceded it,.or—to speak more. 


Specifically as to what was the intention of Congress—to make the pro-— 


hibition of general application not only to the lands of the Cherokee Pee 


Nation, but also to all the lands of Indians west of the ninety-sixth - 
_ degree of longitude. In other words, making it enep eae to the ae 
mentioned 1 in the body of the section. | . 


“Dig. DE CISIONS. RELATING TO THE PUBLIC LANDS. 


| The meaning of congress ould have been more clearly set. forth. el | 
a second proviso: been recited and we should read insiead of the word | 
a but”, the words “ provided further.” It is in-ettect a double proviso; a 
the fir - having a limited effect, the second being of general application. 


The intention of Congress appears to have been to make the pro- z te 


hibition of entering lands in the Oklahoma Territory general. I am 
unable to conceive any reason why it should have been the intent of 
Congress to make it unlawful for a pr ospective homesteader. to go into © 


| : the Creek, Seminole, or Cherokee reservations prior to the time fixed in 


the President’s proclamation therefor, and yet be lawful to enter the © 
_ Cheyenne and Arapahoe or Sac and Fox reservations. It is true that 
_ the acts opening these reservations contain no prohibition, but there is 
nothing in these acts (the one now more specifically under consider- 
ation being that of March. 3, 1891) which excepts the land thus coon 
from the operation of section fourteen, quoted. 

To hold that there was. no prohibition would be, by faploation to 
repeal that section of the act of March 2, 1889, and ropeels by implica- 
 .tion are not favored and will only be Gecocnined when the two acts are 
irreconcilable. Such is not the status here, and the conclusion is there-' 
fore reached, that the prohibition contained in section fourteen of the 
act of March 2, 1889, Is of effect as applied to the Cheyenne’ and 
Arapahoe reservation. 

-The contention that the snhibition cninineieel to run n only from the 
date of the Presidents pr oclamation is not well taken. It was either 
by act of Congress. unlawful to enter the reservation, or the warning 
given in the prohibition of the proclamation was without authority. 
The language used by the President shows. clearly that there was no 
intent to establish a prohibition, but to call attention to an existing 
prohibition, the words used being: “Notice, mor eover, is hereby, given 
that it is by law enacted that until said lands,” ete. ? 
~ On the other hand, I do not consider that the prohibition poieneed 
to run from the date of the act containing it—March 2, 1889—for at that _ 
. time the title of the Indians to the land had not been extinguished. | 
As the result of treaties, this reservation had formally and solemnly . 
~ been set aside for the Indians, and their title to it, of whatever nature © 
it may have been, was sufficient to prevent its annexation to the public — 


- domain for the purposes declared. in the act, without their consent. 


The language of the act itself bears out this position. Thecommission ~ 


- appointed was * to negotiate” with these Indians ‘owning or claiming © 


jlands”? . . . . “for the cession to the United States of all their 
title,” ete. Such being the case it seems unreasonable to hold that 
Congress intended the Be ohibition to commence to run from. the passage 
of the act. | 


etna ‘Suppose the Cheyennes and Arapahoes never had consented to the | 


i sale of their lands, or, rather, only consented after a lapse of many 
7 gens ; would it be maintained that during such lengthy period the 
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<prelibitiod ran? and that all who entered under the law, aS s construed ge 
by the Department, would be disqualified? Such a holding would = 
be a grievous burden upon the public in violation of justice and not 


necessitated by the language of the statute, or public policy. 


.. » The prohibition was a prospective one. It was passed at a time when 
the title in Indians was still in existence, and when their refusalto sell 


would have defeated it and rendered it imperative, It was made gen- | 
~ eral in order to.prevent the necessity of embodying a special prohibition 


in the statutes as each separate reservation was opened to settlement. - 


~The prohibition commenced to run from’ March’3, 1891. It was by ~ 
the act of that date that it was form ally announced that the title of the 


Indians had ceased and determined. The object for which the commis- 


‘sion had been appointed had been accomplished; the land had become 
apart of the public domain; nothing then existed to prevent. the oper- 
-. ation of section fourteen of the act of March 2, 1889, and from Mareh 

3y 1891, the inhibition ran. _ 


: ‘It is therefore held, under the doctrine laid down in Curnutt v. J con | 
— (21 L. D., 40), that: Rittwage i is a disqualified homesteader, it appearing 


that he was in the Territory, in the vicinity of the tract in question, 


for the purpose of seeking advantageous information. to be used when Se 
’ he entered. | 2; | : 


Your office decision is accordingly affirmed. 
INDIAN LANDS—DOUBLE ALLOTMENT. 
- Niets Esperson (ON REVIEW). 


The acceptance of a patent under an allotment right asserted in accordance with the : 


terms of the act-of March 3, 1891, precludes the recognition of a prior allotment, Pa 


- allowed under the general sotment act of February 8, 1887. 


| pecr etary Smith to the Commissioner of the General Land Office, ea ise | - 
ber 25, 1895. eg (W. FM) 


Midis ‘Esperson has filed a motion for review of ie armentel deei- 
sion rendered on March 10,1892 (14 L. D., 235), rejecting his homestead _ 


| application for the SE. 4 of section 4, township 12 N., range 7 W., | 


within the land. district of Kingfisher, Oklahoma, for Roniicn ‘as to the . 


NE. 4 of the SE. 4 of the same section, with the allotment of J ohanna _ i” 


: Hauser under the act of ebruary 8, 1887 (24 Stat., 388). . 7 
The lowes col of error are ieuca as a casts for the | 
7 motion: | - 


- 1. The discovery of’ important, competent and material evidence feuding to show - 
the true parentage of the minor child Johanna Hauser. 
2. The proof, by subsequent acts of the said Johanna Hauser, thr ough her par ents 
and guardians, of said parentage. 
3. The abandonment of the alleged silvement by the Saat thereto, her parents 
and friends, and the implied confession of fraud therein by said abandonment. 
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Pay The making of atiother Noiapiete alisement for aie. on. ‘behalf of the claimant 
to the tract herein involved at a point within the Cheyenne and Arapahoe lands 


- declared open to entry and settlement by the President’s proclamation of April 12, 
1892, under the terms of the treaty of February 13, 1891, 


On November 26,1892 , this Department transmitted the motion to the 
Commissioner of Tadian Affairs, together with a request for **a report 
of the facts in the case.” Replying to this communication. on Decem- 
ber 3, 1892, the Commissioner inclosed copy of a letter from Charles 
FE. Ashley, Indian agent at the Cheyenne and Arapahoe agency, of 
date March 23, 1892, from which the following is quoted: 

Johanna Hauser, represented to be the minor child of Ben-hi-kish Hauser and 
Herman Hauser and allotted under act of February 8, 1887 (24 Stats., 388), the NE. 4 
of the SE. ¢ of section 4, township 12 .N., range 7 W., 40 acres, was not the child 
of Ben-hi- ish Hauser, but of Mollie Hauser, Clieyenne Indian, a former wife of 
‘Herman Hanser, from whom-said Herman Hauser has not been legally divorced, | 
Said Johanna Hauser, at the time of said allotment, as aforesaid, was in the custody 
and care of its aAihbE Mollie Hauser, upon this reservation, has remained, and is 


now in her custody. 


I find upon examination of peer of allotments to Ghogené and Arapahoe In dians, 
under act of March 3, 1891, that said Johanna Hauser was allotted E. + of NW. + and 
lots 1 and 2, section 30, township 16, range 8, in month of September last. : 

Mollie Hauser, mother of Johanna Hauser, says she did not know that her ehild 
Johauna had been allotted Jands in Gilationa: that she wants the allotment under 
the agreement ratified March 3, 1891, to stand. 


,/t appears, furthermore, that patent was iasned on May 6, 1892, 
Er ohanna Hauser, for the E. 3 of the NW. 4 and lots 1 and 2, seation a 
township 16, range 8 W., Cheyenne and Arapahoe reservation, and - 
was transmitted to the Indian anes. on J uly 7, 1892 fos Connery. to the 
patentee. — 7 
‘There is presented ee ‘under the view expressed in Amy Hanser 


et al. (on review), 20 L. D., 46, a case of a double allotment, and the- 


authority of that case requires the cancellation of one of Phowe allot- 
‘ments. In view of the representation made that her mother desires 
that within the reservation to stand, and since patent has already 
issued for the land embraced therein, the allotment to Johanna Hauser | 
under the general act of 1887 is ordered canceled; the decision of March 
10, 1892, rejecting Ksperson’s homestead application is revoked, and 
the papers in the case are herewith returned for further a 
action 1 in the premises. | 
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MILITARY RESERVATION—DONATION. CLAIM. 
HenRierta M. HALLER. 


An executive order creating a military reservation is not effective as to land embraced 
within a donation claim on which final certificate has issued. 


Secretary Smith to the Commissioner of the General Land Office, Biistee 
(J. I. H,) , 1, 1895. (J.T PR.) 


Tam in receipt of your office letter “G” of hace D4, 1895, asking 
for instructions relative to the petition of Henrietta M. eles as the 
donee of Charles Thompson, for the issuance of patent on the donation 
claim of said Thompson, involving parts of sections 27 and 28, Twp. 
29 N.,R.2 E.,in Washington, for which .Thompson filed notification 
No. 989, Olympia, Washington, series, under the act of September 27, 
1850 (9 Stat., 496) and legislation supplemental thereto, and received 
final certifieate No. 202 therefor on January 31, 1862. | . 

It appears that on September 22, 1866, more than four years after 
Thompson had received his final certific ate therefor, said lands with 
others were by executive order embraced in a military reservation. 

Upon inquiry, addressed to the Hon. Secretary of War, July 28, 1882, 
that official under date of August 15, 1882, reported that the reserva- 
tion hgd been made at the instance of the former chief of engineers, 
and that its retention had been recommended by all the officers of 
engineers and boards of engineers who had reported upon the defenses _ 
of Puget Sound and adjacent waters, and that the reasons for the reten- 
tion of said reservation still continued, and that theré was objection to — 
‘the issuance of patent as proposed, for the tract in question. Your 
office thereupon without passing on its merits, suspended the donation 
claim of Thompson, notification 989, certificate 202. 


Under date of August 5, 1895, es facts were again, at the request | of = 
your office, presented by this Department to the Hon. Secretary of 


“War, who under date of August 12, 1895, replied that 


The military reservation referred. to within is situated at Dowwie Bluff on Whidbey 
Island, Washington. It was reserved for. defensive purposes. The objection hereto- 
fore urged against the issue of patent on a donation claim covering lands within its 
limits still exists. ° 


Under the facts as detailed above, I am clearly of the opinion that 
when. ‘Thompson reeeived his final certificate No. 202 on January 31, 

1862, he was then entitled to patent for the lands involved, and a 
his right to patent could not be affected by the creation of a ey, 
reservation, which included his donation claim. 

The objections urged by the Hon. Secretary of War against the issu- 
ance of patent for said lands, affords no valid grounds for the action of 
the government in the premises. __ | 

This case is almost identical with that of James , Maxcy (19 L.D. 470), 


" decided by the Department December 6, 1894, and for the reasons. . > 


therein given, I think patent should issue ‘for the ace. here involved. 
ce weal 21——18 | | 


“AN 


_ 274 DECISIONS RELATING TO THE PUBLIC LANDS. 


You are therefore directed to remove the suspension, heretofore 
imposed by your office on Thompson’s donation claim, notification 989, 
certificate 202, and to issue paren for the lands involved therein, as 
‘provided. by law. | 


OKLAHOMA LANDS-SAC AND FOX RESERVATION. 
GRITFARD ET AL. v. GARDNER. 


The prohibition in section 14, act of March 2, 1889, against’ entering the Territory 
of Oklahoma prior to the time fixed therefor, is géneral in its character and | 
applicable to the Sac and Fox lands, becoming effective oon mae gave of the act 
opening said lands to settlement. 


| Seor ae | Sneith to the Commissioner of the General Land Office, Deities 
tT, do08, (E, M. BR.) 


This case inpoives the SE. 4 of the NE. 4, NE. + of the SE. 4. section. 
21, and the SW. 4 of the NW. 4 4, and the NW. Lof the SW. 4 of section 
929, T.15 N., BR. 5 hh. Guthrie land district, Oklahoma Teeritory. 

The neon shows: that on October 18, 1891, James M. Gardner made 
homestead application for the above iésonibad tracts, which application 
‘was erroneously rejected on account of a supposed conflict with a home- 
stead entry made for other lahd. October 29, 1891, he appealed: to your 
office from the rejection of said eppieeo, October 31, 1891, Ira 
Hook filed homestead a for the K.4 of the SE. 4 of See. 21, 
and the W. 4 of the SW. 4 of Sec. 22, ileeine prior sethleniont, _ The 
following homestead entries were allowed. erroneously, each embracing 
forty acres of the tracts applied for by James M. Gardner:—The entry 
of John J. Baugh, made on October 18, 1891, for the NE. 4 of theNW. 
4,N. $ of the NE. 4 and SE. 4 of the NE. 4 of Sec. 21, and that of 
Charles Griffard, ands January 12, 1892, for the N. 4 of the NW. dand . 
 BW.F of the NW. + of See. 2%, said foenchip and range. 

A pear e having been ordered by your office letter of September 10, 
1892, to determine the respective rights of the various parties her st: 
on September 29, 1894, the local officers rendered their decision, find- 

‘ing that in July, 1891, defendant was within the Territory opened to 

settlement September 22, 1891, and held that he was disqualified and 
- recommended that his homestead application be rej jected, and that the 
entries of Griffard and Baugh remain intact. 

On December 10, 1892, Ira Hook and J ames M. Gardner filed a stip- 


ulation in which Hoole merce to relinquish his claim to the NW. tof — 


the SW. $ of Sec. 22, and Gardner to relinquish his claim to the NE. 4 
of the SE. 4 of Section 21. On the same day Hook made homestead. 
entry for the SW. of the SW. 4 of Sec. 22 and the S. 4 3 of the SE. 4 
and NE, 4 of the NE. 4 of Sec. 21. ~ 
On April 11, 1895, your. office decision was rendered in ech you. 
found that “as the defendant went within the Territory 3 in J aly, 1891, 
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to Teak over the countrys he is disqualified from acquiring title to lands 
applied for by him.” 
- . Further appeal brings the case to the panatemeue | 
For the purposes of this case I have made no finding of fact upon the | 
‘matters in dispute as. to priorities of settlement by the-various parties 
to this suit, for the reason that I find that the evidence bears out your - 
finding as to Gardner’s presence within the Territory in July, 1891,and _ 


that it is shown that he was there looking over the lands and was | 


either on or near the tracts in controversy. 

‘The act of March 2, 1889, (25 Stat. , 980), after authorizing the Presi- | 
dent to appoint a someon for the purpose of securing the titles of. 
all Indians owning the lands west of the 96th degree of longitude in 
the Indian-Territory, contains in section 14 thereof the following: 
' But until said lands are opened for settlement by proclamation of the President, 
no person shall be permitted to enter upon and occupy the same, and no person vio- 
lating this provision shall be permitted uO enter pes any of said lands or acquire | 
- any right thereto. | 
The act of February 13, 1891 (26 Stat., , 149), provides for the opening 
of these lands, but containe no prohibition, 

The President's proclamation of September 18, 1891, opening this 
reservation, contains the following: | 

Notice, moreover, is hereby given that it is by law enacted, that ante Lea lands 
are opened to settlement: by proclamation, no person shall be permitted to enter 
upon and occupy the same, and no person violating this provision shall be permitted 
to enter any of said lands or acquire any right thereto. 

This case 1s similar in all respects under the law to that of Ritewace 
». McClintock, 21 L. D. 267.. It was there held: First, that there was a 
_- prohibition media entering the Cheyenne and Arapahoe country, which 
prohibition had as its authority the said section 14 of the act of March 
2, 1889, supra; and, second, that the prohibition commenced to run, not 
from the date of the passage of the act of March 2, 1889, but from the 


date of the passage of the act opening the lands to settlement (in this — 


case, from February 13,1891); and that it continued in force and effect. 
until the day set by the President ab which the prohibition nee ee) 


September 22, 1891, 
It thus follows that your office decision was not i in error, ¢ and the same 


As her ony 2 affirmed, 
PRACTICE—SECOND CONTEST. 
Horm ET AL. 2. LAUGHLIN. 


Proceedings under a secon contest should not i allowed pending the vl disposi-- 
tion of a prior case involving the same land. 


Secretary Sinith to the Commissioner of the General Land Office, October 
4, 1895. | . (PPI. C.) 


The land involved in this appeal is a part of the SE. 4 of Sec. 8, T. 
| 22.N., R38 EM. D. M., emery aes California, land district. 


276 | _ DECISIONS RELATING TO THE EVE eee e 


At appears that Minnie E. eve nap made homestead entry of said | 
tract December 1, 1885. 
"ail gather from the. statement in your office letter ina upon the ee | 
of 4 special agent, dated November 26, 1886, the entry was held for — 
-eancellation, for the reason that the land was mineral in character, and 
sixty days allowed to apply for a hearing on this question... A hearing 

was had before the local office on September 23, 1889, the government 
being represented by a special agent. The ies officers.’ ‘rendered — 
partially dissenting opinions,” and on appeal your office, by letter of 
November 25, 1892, decided that 


the W.4 of the NW.+tof the SE. 4 and the NW. 4 -of the SW.4 of the SE, + of said 
section 8 was mineral in ‘charvener, and that the remainder of said SE, } of said sec- | 
tion 8 was agricultural i in character. | 


Itis also stated that 


on F ebruary 1, 1898, the said Minnie KE. Liiuelilin, ‘homestead claimant, filed an 
appeal to the Honorable Secretary of the Interior, which was duly forwarded, and is 
now pending and undecided. es a 


It appears that on February 3, 1893, J acob N. ‘agin et al. filed cor- 
roborated affidavit, alleging a en 5 & part of the land embraced in 
said homestead entry, and that at the time of filing said homestead 
entry the affiants were operating placer mines thereon; that at the 
former hearing they had no voice in the management thereof, and 
alleging that they would be able to make a stronger showing as to the 
mineral character of the tracts claimed than was made ea The 
land claimed by apnea is the NW. 4, the N. $ of the SW. 4, and the 
NK. 4 of the NE. 4 of said SE. 4, thus nelading the jhves ten acre 
tracts held to be nieral by the former decision of your office. | 
. The local office ordered a hearing ou this affidavit, at which each 
party appeared and submitted UES OA Ys The register and receiver 
held that | me 


the land in contest, more ational the NW. 4 of SE. dand the NW. Lof SwWw.+ 
of SE. + of section 8, is not of any practical value for mining purposes, or for thie 
minerals therein contained, and that whatever value they had tht such purposes was 
practically exhausted several years ago ; that said tract should be classed ‘as agricul- 
tural land. ; S och : 


The con testants appealed, and your otiee: by letter of December 19, 
1893, held that it was error in the local office to allow this second hear: 
ing upon the former contest, dismissed the contest, and returned the 
affidavit “for appropriate action after said former contest shall have 
been finally decided by the Honorable Secretary of the Interior, 

_ From this action the contestants have appealed, assigning error in 
not considering their appeal. | 

The action of the local officers was ean erroneous in sees, a 
second hearing pending the appeal in the former case, and there was 
no error in your office dismissing the appeal. 
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A better illustration of the justice of this rule, that a second contest 
will not be permitted pending the first, cannot. be found than is pre- 
sented by this case. Since the rendition of the judgment of your office 
in the case at bar.the decision of your office in the first case has been 
affirmed by the Department, bolding a part of her homestead entry to 
be mineral in character. Thus she has been put to the useless experise | 
and annoyance of fighting a second contest when by the final judgment 
rendered in the first a part of her ct attacked by the record has 
been canceled, 

Your office judgment is affirmed. 


HUNTER v. BLODGETT. 


- Motion for review of departmental decision of May 16, ae 20 L. D, 
452, denied by Secretary Smith, October 1, 1895. 


PRACTICE—NOTICE BY PUBLICATION—NON-RESIDENT. _ 
OLSEN v. EAGAN. _ 


There is nothing in Rule 11 of Practice that requires a formal order of publication | 
to be made by the local officers.. It is sufficient if they authorize publication, 
either by formal order or verbally. _ | 

Notice by publication is the proper notice to be made where the party to be served 
is shown to be a non-resident. 


Secretary Smith to the Commissioner of the General Land Office, October 
= 4, 1895. _  (E. M. R.) 


This case involves the NE. + of See. 20, T. 157, R. 67, Devils: Lake 
land district, North Dakota. | 

iitioaecona shows that on March 21, 1884, William H. agan ae 
timber culture entry for the above described tract. | 

On the 12th of April, 1893, Hendry Olsen filed an affidavit of contest 
alleging failure to comply with the law. | 

Notice for hearing was made by publication in the newspaper printed 
in the county wherein the land was located. 

The record contains no order for service of notice by publication. 

On the day set for taking the testimony in the ons? the contestant 
appeared and submitted evidence. 
On the day set for heari ing claimant ap eaee _ counsel and obj ected 
to the jurisdiction of-the local officers on the ground that no ‘legal | 
proper notice had been served upon him. The motion was overruled. 
and the local officers rendered the following decision: 
Notice of contest issued in this case April 12, 1898, and same was published in 


‘‘North Dakota Siftings” for a period of ae days. - Trial had June 15,. 1893, 
defendant making default. | | 
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.-J*rom the testimony presented it: appears that the land embraced in said timber 
euleure No. 359 has not been cultivated during the last. five years; that no trees — 
have been planted during that time and that no trees are now growing. -We are, © 
therefore, of the opinion that said timber culture No, 359 should be canceled. 


Upon appeal, “your office decision affirmed the judgment of the local. 
officers. 

The appeal raises the caestion of the sufficiency of notte oct it 
being specifically urged that, there having been no order for the publi- 
cation contained in the mocard: the publication was without authority. 

Rule 11 of practice is as follows: | | 


Notice may-be given by publication alone, only when it is shown ae affidavit of 
the contestant, and by such other evidence as the register and recelvet may require, 
that due diligence has been used and that personal service cannot be made. The 
party will be required to state what effort had been made to get personal service. 


There i is nothing in the rule that requires a formal order of publica- 

é tion to be made by the local officers. It is sufficient if they authorize 
the publication, either by formal order or verbally. Whether such 
order of publication is ordered may. be determined by the record. If | 
it ead that auen service ee ae was gcse in ny the local 


discre spore power conferred upon 1 them by the rule, their jurisdiction. 
is. complete. | 

‘Tn Jones v. De Haan (iL. D., 261), it was - said, in speaking of this 
rule (paye 263 of the opinion): es ee ee 


* It is quite plain that this rnle « ontemplates two classes of cases: 
Ist. Notice by publication to the entryman when he is a non-resident of the State. 
2nd, When the entryman is within the State but absconds, or so conceals himself 
that personal service can not be made upon him. Under this rule, in the latter case, 
before the contestant is justified in resorting to service by publication, he must set 
out the facts showing what effort has been made to obtain personal service, so the . 
register and receiver may determine whether or not he has used. due diligence in 
such a clegree as to JESHIY them in allowing him to “proceed to obtain service ‘by 
publication. 7 

It will be observed that the “ qiligence” used, and the ‘ effort” made, which must 
be shown, are ‘to get personal service.” If the party is not a resident of the State, 
no diligence or effort can ‘‘get personal service.” The rules of practice pertaining 
to the same matter must, Hike different sections of the same statute, be construed 
together, so as to give effect to all, if it is possible to do so. | 

Rule 9 (then rule 10) is as follewe: ‘‘Personal service shall be inade in all cases 
‘when possible, if the party to be served is resident in the State or Territory in which 
the land is sitnated, and shall consist in the delivery of a copy of the notice to each 
person to be served.” 

From this rule it is equally plain that personal service is not required to be made, 
if the party to be served is not a resident of the State or Territory ; why, then, 
should diligence be shown to make personal service where such service is not required 
to be made. . 

. J think these two rules can be reconciled to this construction. Rule 9 aide . 
for personal service, when possible, on residents of the State or Territory. Rule 10 | 
| provides for the execution of such notice. 


= At would seem, therefore, that notice by publication is the proper. 
notice to be made where the party to be served is shown to be a non- 
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| vosident=: ‘Ite appears in | this case that ‘defendant was a resident of the: 
State of Minnesota and not of North Dakota and that such fact was 
satisfactorily established. The service eae therciore, was the proper 
service. 
I coneur in the decision of your office upon ‘the finding of facts aa ; 
the same is” hereby allirmed, 


SWAMP LAND GRANT —SELECTION—JURISDICTION. 
MARQUAM v. SUOMELA. 


The Dep isnt has no ssaGediotion to settle questions arising Gut of irregular sales 
of swamp land by the State, if the land i in fact belongs to the State under the 
'. grant-of swamp lands. . 

It is the duty of the General Land Office tio review the evidence snlimitted at a aie 
- ing held to determine-the character of land claimed under the swamp grant, 
even though the State may not appeal from an adverse finding of the local office. . 
 The-failure of the State to make its selection within the time named in the-grant, .. 
does not defeat. its title to lands of the character contemplated by said grant. 


4 Secretar} Yy Smith to > the Commissioner of the General Land Office, October : 
: 1, 1895. a (G. O, B.). 


On September 21, 1871, the State of Oregon selected Ons other 
tracts) the W. 4 of the NW. 4, Sec. 27, and the E. 4 of the NE. 4, See. 
(28, T. 8 N., R. 4 W., Oregon City, Oregon, under the act of March 12, 
1860 (12 Stat., 3), which extended the provisions of the act of Septem-. 
ber 28, 1850, known as the swamp land act, to the States of Oregon | 
and Minnesota: 

On J anuary 25, 1889, the State, eigouiah its governor, saeuetary and 
treasurer, convey ed said tracts, with other lands, to P. Al Marquam for 
a valuable consideration. | ; | “ 

On March 25, 1886; Peter Suomela made. homestead entry of said 
tracts, and, on December 1, 1891, final certificate was issued to him. . 
His entry was afterwards suspended because of the claim of the State,. 

and a. hearing was ordered by your office letter ce ‘K” of August 22, | 
1892, and was had February 10,1893, 3 
Pestimnoay Was taken as to ite character of the land, both parties 
being present. 
. The register and receiver decided that the land was aubiedt to over- 
flow during freshets of winter, and from the melting of snow during 
May and June, and that after the waters recede, the land. will grow and. 
mature profitable. hay crops. They, therefore, recommended the rejec-- 
tion of the State’s claim and ' the release from Suspension of uomelais 
homestead entry. a 

No appeal was taken from that action; but your office, by decision. 

dated Feb ruary 14,1894, rev ersed the action of the register and receiver, 
finding from the evidence, as also from the field notes of the public sur-. 
e ba and ReDerLS from special agents, that the greater parts 0 of each of 
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the smallest leg al subdivisions embraced tn the entry ‘ will ‘not, itis 
out dikine or drainage, raise a profitable crop of wild hay in the majority’ 
of seasons.” The entry was accordingly held for cancellation, and the — 
land awarded to the State. 

From that judgment tae homestead entryman has appealed to _ 
Department. 

It is insisted that it was error of law not to have held the entre valid 


in all respects, whether the land included therein was swamp: land or a 


- not, because: 


1. The swamp land selection has never been approved. : 
2, There is no law of Oregon authorizing the sale of swamp land until the selec. 
tions thereof made by the State have been approved. 
3. That the State, through its legislature, has quitclaimed and erantba all its 
right, title and interest in and to all swamp lands in the State to the homestead 
entryman or settlers thereon. 
4. For the reason that the act of March 12, 1860 (supra), although a grant i in pre-. 
senti, was nevertheless a. grant upon condition, and that the condition was not com-- 
_ plied with in that the land was not selected by the State within the time designated - 
in the avt, and the title, therefore, never aca to the State, but the land has 
always roineincd subject to entry. 
5. That it was error to hold the land was swamp, as aoainne the adverse opinion of 
ihe register and receiver, whose decision was not appealed from. 7 
6.. That undue credit was given to the field notes and reports of special agents. 


Conceding, in the first instance, the claim of appellant, that there is — 
no law in the Stateof Oregon authorizing the sale of swamp land until © 
the selection thereof made by the State has been approved, still it 
would uot affect the question in the case at bar. If the land really 
belongs to the State under the swamp land act, and the agents of the 
State attempted to sell it in an irregular way, or even without authority 
under the State laws, this Department would have no arene to 
settle such irregularities. : 

Section 64 of Chapter 29, General Laws of Oregon, page 643 a 
— 1872), provides that: 


The right of the state to all swamp and overilowed lands within the state of 
Oregon held under the act of congress, approved March 12, 1860, in possession of or 
claimed by any actual-settler under the pre-emption homestead or donation laws of 
the United States before the same was selected as swamp or overflowed lands by the 
authorities of said state under the provisions of the act of the legislative assembly 
of the state of Oregon, approved October 26, 1870, and before such lands were 
claimed by any lawful claimant under the swamp land law of Oregon, shall be, and 
the same are hereby granted, released and confirmed unto said settlers, respectively 
occupying and claiming as aforesaid, any portions of said swamp or overflowed 

Jands. | : 


- Where entries of swamp lands have been allowed, or set dibments ‘ 
cieero under the public land laws have been made, and the State, as 
in the section quoted, releases its claim to such lands, there is no reason - 
why they may not thereafter be treated as public lands and asposce of 
as such. 


DECISIONS RELATING TO THE PUBLIC LANDS.  281-- 


Appellant cites no statute, but the. section above quoted, which is pre-_ 
sumed to be the statute relied upon, does not meet the conditions upon 
which the release or quitclaim of swamp lands to those claiming under 


- the public land laws was contemplated. The landsin controversy were 


selected by the State long before Suomela settled thereon, and there- — 
fore the statute has no application.. | 

Although there was no appeal from the findin es of the register and 
‘receiver in favor of the homestead claimant and against the contention | 
of the grantee of the State that the land was swamp, still your office — 
had the authority.to review the. evidence and determine ther efrom as 
to whether the decision “is contrary to existing laws and: Tog uat Oey ie 
(Practice Rule 48.) . 
. Again, uuder the provisions of the swamp aad act, ib is made the 

duty of the Secretary of the Interior to make out accurate lists and. 
_ plats of the lands granted, and transmit the same to the governor of - 
the state. To do this, he must determine what lands are of the char- — 
acter granted. (French v. Fyan et al., 98 U. 35 169; Railroad Com- 
pany v. Smith, 9 Wall., 95.) 
_ Section 453 of the Revised Statutes requires the Commissioner of 
‘the General Land Office, under the direction of the Secretary of. the 
Interior, to perform all executive duties appertaining to the issuing of 
patents “for all grants of land under authority of the government.” 
Such being the case, it was the duty of your office to review the testi- 
mony taken atthe hearing, whether the findings of the local office were | 
appealed from or not. State of Or egon, 3 L. D., 474. | 

J have carefully examined the testimony jakeed at the hearing. The 
homestead entryman: admits that the land is usually submerged twice a 
year. He testifies that the June freshet of. 1887 covered the land with — 
six feet of water, and that it remained (on five weeks; that in June 


of every year, but 1889, water covered the land. He states that he has 


raised crops of potatoes, carrots and cabbages every year, but those _ 
crops were very meager, spots of land wae been only spaded in its 
preparation and cultivation. | 
| A considerable scope of country, sneludine the land in controversy, 
is shown to be low and flat, covered with swamps and sloughs, and 
‘subject to overflow, both in winter aud summer, The entryman built 
a box house, and put it on piles six feeb high, pr eam to be above | 
the waters. 7 
- From this evidence, Sopetlion with the reports of the special agents 
anid the field notes of the public survey, there can har diy be any ques- 
tion as to the character of the land, and I concur in your office finding: 
- that the land is now, and was at the date of the grant, swamp and over- 
- flowed within the meaning of the swamp land act. 
The remaining question is, whether or not the State forfeited its 
right to the land by its failure to select the same accor din 2 to the terms. 
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of the 2d section of the act making the grant (12 Stat., 3). That 
_ section provides that: | 
The selection to be made from lands already surveyed in each of the ates 
including Minnesota and Oregon, shall be made within two years from the adjourn- 
ment of the legislature of each state at its next session after the date of this act; 
and, as to all lands hereafter to be surveyed, within two years from such adjourn- 
meut, at the next session after notice by the Secretary of the Interior to the 
governor of the state that the surveys have been completed and confirmed. 

‘The land herein was surveyed and the survey was approved Decem- 
ber 30, 1856, and the selection was not made until September 21, 1871. 
' It is manifest, therefore, that the cease mandate Was not 
observed in this scien oe | 

The case of Pengra v. Munz (29 Fed. Reporter,-830), cited by coun- 
sel, holds that the grant of 1860 (supra) to Oregon and Minnesota was 
rade upon the condition precedeut that the selection of lands there- | 
under is made within the time limited therein, and that if the selec- 
tion is not made within the time presceoee the grants revert to coe | 
- United States. — 

I can not concur in this view of the law. 
_ The act of September 28, 1850, known as the swamp land grant, was 
made applicable to the State of Oregon by the act of 1860 (oma. It. 
. granted “the whole of those swamp and overflowed lands which may ~ 
be or are found unfit for cultivation.” Under that designation and | 
description, the act read “shall be and the same are hereby granted.” 
It was: therefore a present grant, as has been repeatedly held by the 
courts. Railroad Company *. Fremont County, 9 yan 893 Martin v. 
Marks, 7 Otto, O45, 

~The second section of the act relating to Oregon. fontyne a legislative — 
direction that the selection “shall be made” within a certain time; but 
it has no clause of. forfeiture, conditioned upon failure to observe that 
direction, or mandate. - 
_ The grant of swamp land was made to the sever ral setew “to 
ald... . . . iuconstructing the necessary levees and drains to — 
| reclaim the swamp and overflowed lands therein,” and the grant was. 
made upon the condition or proviso: ‘That the proceeds of said lands 
shall be applied exclusively as far as necessary to the construction of 
the levees and drains aforesaid.” In this is found a direction under a 
proviso that the funds arising from the sale should be used in a certain 
way, yet it has never been held, so far as I am advised, that the grant 
on that account was a saudiional one, or that the states would suffer a 
forfeiture thereof on failure to carry out its purposes. On the contrary, 
‘it is held in the case of United States v. Louisiana (127 U. S., 191,) that 
“the swamp lands are to be conveyed to the states as an absolute gift,” 
and i in the case of Mills County v. Railroad Companies (107 U. S., 566,) 
the court held that the legislative direction for the application of the © 
proceeds from the sale of the swamp lands “is neither a trust following 


the lands, nor a daty which private parties. can enforce against the | 


| State. ” 
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For. a much stronger reason, it may be held, that the legislative direc- - 


tion (not made under a proviso) contained in section 2 of the act of . | 


1860 (supra), that selections should be made in a certain time, did not 
_ ¢arry with it a trust, or that there could be any grounds for for ferture 
on failure to observe. the directions. 
~ The land being of the character contemplated in the swamp land ve 
: passed to the. State, notwithstanding the failure of the State to make — 
its selections within the time Preseune in the grant. (See letter of: _ 
Secretary Schurz, June 4, 1880, 7 Copp, p. 53; also Crowley v. State of F 
Oregon, Idem., p. 28.) 

The decision ee Cte! from is affirmed. 


SECOND HOMESTEAD ENTRY—SECTION 2, ACT OF MARCH 4%, 1889. > 
HAPPEL v. HAINLINE. 


‘The commutation of a homestead entry prior to the act of March 2, 1889, deteats the 
right to make a second homestead entry under. section 2 of said act. . 


7 ey Smith to the Commissioner of the General Land Office, October | 
| 1, 1895. | (FW. 0.) 


I have considered the appeal by Jost Happel ion your - off ce decision 
of January 30, 1894, sustaining the action of the local officers in reject- 
ing his homestead application: covering the NE. 4, Sec. 14, 7.5 S., RB. 
42 W., Oberlin land district, Kansas, for the reason that he has 
| exhausted his rights under the homestead laws. | 
| This land was formerly embraced in the timber culture entry of one 

- Montreville Cummings, nade August 15, 1885, against which Happel. 
filed an affidavit of contest October 4, 1892, which resulted in the can-| 
cellation of said entry, as cirected by yous office letter of June 17, 
1893. , 
On August 12, 1893, Joseph L. Hainline fcntenc a homestead pli 
cation for this land, eli was held subject to ) Happel’s preferred oo 
of entry under his contest. 

~ On September. 11, 1893, Happel tendered. a homestead application, 


which was rejected by ce: local officers for the reason that he had | ns 


exhausted his homestead ri ights, haviug made proof upon a homestead 
entry made for other land, under the commutation - provision of the | 
homestead law, : 
. In his appeal Happel claims that andes the. provisions of the act of 
March 2, 1889 (25 Stat., 854), all parties:who had made commutation 
proof peer to that date: are entitled to make a second homestead entry, 
This } is the sole question raised by the appeal. | 
[thas uniform! - been held by this Department that the commutation of 
s homestead entry is an entry under the homestead law and bars the 
further exercise of the homestead tight. See case of Frank Lipinsk1. 
(13 L. D., 489) and cases therein cited. 5 SF 4 
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The act of March a 1889, supr th, provides: 


That any person who has not heretofore per fected title to a tract of land of which 
he has made entry under the homestead law, may make a homestead entry of not 
exceeding one-quarter section of the public ane subject to such entry, such pre-. 
- vions filing of entry to the contrary notwithstanding. eo 


In commuting the homestead. entry made for other land than that 
here in question, Happel perfected title to a tract of land for which he © 
-had made entry under the homestead law, and he.is, therefore, not 
entitled to make a second entry under the provisions of the act of 
_ March 2, 1889, and your ofiice decision sustaining the rejection of his 
application to enter the land in question, is affirmed. ~~ 

This disposes of Happel’s application and Hainline should be per- 
mitted to make entry upon his application heretofore presented, upon 
showing his present qualification. 


a 


GOODWIN v. Woop. 


Motion for review of departmental decision of September 19, 1895, 
21 L. D., 29, denied by Secretary Smith, October 1, 1895. 


OKLAHOMA LANDS—QUALIFICATIONS OF SETTLER. 
MONROE ET AL, v. TAYLOR, 


Knowledge of lands within the Territory acquired by presence therein prior to the | 
passage of the act of March 2, 1889, can not disqnalify a settler who subsequently 
complies with the prolrpieive terms of said act. 


Secretar: y mae to the Commissioner of the General Land Office, October 
oe 1,1895, (OL. We) 


au 25, 1889, J ohn D, Taylor made nomesieda entry No. 77, for the 
NE. 4 ose 35, T. 12-N., RB. 5 W., Guthrie, Oklahoma. | 

May 20, 1889, Johnson filed ae affidavit of contest against said 
entry, alleging that defendant did unlawfully and in violation of the 
proclamation of the President, enter upon and occupy said above 
described tract of land before ‘ive hour of twelve o’clock, noon, April 
22, 1889. ° 

Sabsauiontly, on June 24, 1889, Rennes M, Jordan filed a duly 
corroborated application in whieh he asked to intervene in the case, 
alleging substantially that he was the first legal settler upon said tract. 

August 2, 1889, William A. Monroe filed an affidavit of contest 
against said entry in which he alleged that defendant did enter upon 
and occupy the lands opened to settlement by act of Con gress, approved 
March 2, 1889, and especially the land embraced in said homestead 
entry, oe the hour of twelve o’clock, noon, of the 220 day of April, 
“1889... 3 7 | sf 
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I Ane on ‘August 10, 1889, filed an amended affidavit of contest in 
which he. alleaed that the said entryman entered and occupied a por- 
tion of the land opened to settlement by the act of Congress of March 
_ 2, 1889, and the proclamation of the President, of March 23, 1889, based 


thereon, in violation of section thirteen of said act, before the neue of 


. twelve o’clock, noon, of April 22, 1889, and after the passage. of said 
act, to wit, that sa contestee entered upon and occupied said. above 


' _. described tract prior to twelve o’clock noon, of the 22d of April, 1889, 


and that he (Johnson) has been for a tong time a bona jide settler and 
actual resident npon said tract. _ a 
On September 14, 1889, Jordan filed a supplemental affidavit j in which - 
he alleges the disquanacation of both Taylor and Johnson, by reason — 
| of. having entered said Territory during the prohibited er 
- May 20, 1890, Monroe filed an amended affidavit in which he alleged 
the cigqauliaeeton of contestants Jordan and Johnson, by reason of. 
their having entered said Territory during the prohibited period. 
~ June 24, 1889, Jordan filed application to enter said tract as a ie 
stead, swivel was rejected for conflict with homestead entry No. 77, by | 
Tavlor: There seems to have been no appeal from the decision reject: 
- ing Jordan’s application to enter. | 
A trial was finally had upon the allegations of the sever al Leoutasis: 
at which all parties were present and submitted. evidence, and on June 
23, 1891. the register and receiver rendered their decision in which they 
recommended the cancellation of said hoiwestead entry, and, after the 
dismissal of the contests of Jordan and J Mouree; awarded the preference 
right of entry to Johnson. | 
July-18, and July 21, Jordan and Taylor respectively filed. appeals 
from said decision. | 
July 11, 1891, Monroe filed his sprtonounied application wherein he 
asked that the case be re-opened and he be allowed to introduce evi- 
dence in support of his charge that Jounson is disqualified from making 
entry. The register and receiver allowed said motioii as to the issue 
between Johnson and Monroe and ordered a hearing at which the one - 
question of J ohnson’s qualification was considered, notice of oo a 
- ceeding being served on Taylor, Jordan and J hice 7 
On March 9, 1892, the local officers rendered their decision on n this : 
_ branch of the case, finding that Monroe had failed to sustain ‘his charge 
of disqualification against J ohnson and affirmed their former finding of 
June 23, 1891, 


~ Monroe appealed from the decision, ‘holding that he had not shown = 


_Johnson’s disqualification. ° 
On September 15, 1892, your office considered these appeals only in 
so far as they put in issue the rights and qualification of Taylor, the | 
entryman. | 
In said: decision your office reversed the finding of the local sfiieas ¢ 
in so far as it found Taylor to be disqualified and recommended the 
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cancellation of his entry, your office finding that a preponderance of — 

the testimony showed him to be qualified, and held his entry intact. 
The entry being thus upheld, your office deemed it unnecessary to 

pass upon any other issues presented Py the. sever al ee and did 


4 - not pass upon any others. 
On October 23, 1892, Fr ank J ohnson filed his appeal from your said 


- office decision, the onic error alleged being that your office erred in 
holding that Taylor was a qualified entryman under the evidence. 
— On November 17, 1892, William A. Monroe filed his appeal from said 
_ decision, alleging error in. finding Taylor to be a qualified entryman 
and also in failing to find that he (Monroe) had sustained his allegations | 
of disqualification against Johnson and Jordan. 


On November 15, 1892, Francis M. Jordan appealed from said deci or 


‘SiON, € assigning as error the finding that Taylor was a qualified entry- 
man and that his settlement was prior to his (Jordan’s), and also 
alleging as error the failure of your office to pass upon the question of 
the qualification of him, the said Jordan, as an entr yman, that question 
being distinctly presented in his appeal your office. 

_ Since the record was transmitted to the Department, Taylor has 
- relinquished all righ, title, and iuterest in and to said tract. 

While there are many contradictions in the case, and a number of 
the witnesses against Taylor have in part retracted their testimony, 
there appears to be no doubt of the fact that among the parties now 
remaining in the case, Jordan was the earliest settler. The evidence 
upon which the local “officers base their finding that he is disqualified — 
is furnished chiefly by Jordan himself. He admits that he was among 
those who went into Oklahoma in 1888 prior to the passage of the act 
of March 2, 1889, with a view to making settlement, and that he then | 
made selection of a tract adjacent. to the land now in controversy. 
When the order to vacate the Territory was given by the military he 
went out, and before the passage of the prohibitory act. He was in 
* the employ of the Atchison, Topeka and Santa Fe Railroad compaLy, — 
as physician and surgeon, with headquarters at Pur cell, J.T. He had 
been such physician and. surgeon for a long time prior to the opening 
of the Territory.. Between March 2, 1889, and twelve o’clock, noon, » 
April 22, 1889, Jordan was three times inside the prohibited Persitory. 
but each time he was on a professional visit to-a sick patient and was 
at no time more than a few steps from the railroad right of way. The 
visits had nothing to do with this or any other land, and no inquiry was . 
made, or other steps taken, to obtain information in reference to land. 
He does not seem to have obtained or sought any advantage of any — 
one, after the passage of the prohibitory act. On the day of the open- 
ing he went into-Oklahoma City on the train and walked from the 
_ station to the land in question and made his settlement. No knowledge | 
of. this particular land, or of adjacent lands, obtained prior to the 
passage of the act of March 2, 1889, however advantageous such 
information might be could have the effect of disqualifying him for 
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subsequent entry, and the presence of Jordan inside the Territory 
during the prohibited period, under the. circumstances detailed, would — 
not disqualify him unless it should appear: that he acquired some © 
advantage over others by reason of such visits. The conclusion that. 
he .did or could obtain such Bivaneaee seems to ‘be oa: ees 
by the evidence. 

Applying the principles of the law as held in the case of Curnutt 3 Ve 
Jones (21 L. D., 40), I think it was error on the part of the local officers. 
to hold that these acts disqualified Jordan. Such finding is therefore 
reversed, and he will be allowed the preference right of entry. 


REPAYMENT—COMMUTED TIMBER CULTURE ENTRY. 
ELIZABETH C. WARD. 


-The Department has no authority to return the purchase money paid on the commu- 
tation of.a timber culture entry, and allow new proof to be made under the 
amendatory act of March 3, 1893, on a showing that the entry 3 in aneetlen was 
commuted i Im ignorance of said ainendanory act. 


eer eneny Smith to the Commissioner of the General Land Office, October 


1, 1895, Ge Lays 


On October 29, 1884, Blizabeth C. Ward made timber culture entry, 
No. 3158, of the NE. 4 of section 32, T. 126 N., R. 76 W., Aberdeen land 
district, South Dakota. On May 26, 1892, she filed her application to 

commute said entry for cash, and gave notice of her intention to make © 


s final proof. to establish her claim to the land, before the clerk of the © 


circuit court of Campbell ‘county, South Dakota, at Mound City, the - 
| county- seat, on the 27th day of July, 1892, and furnished a list of wit-. 
nesses. Notice was given by publication in a newspaper. On the day 


named she appeared with ber witnesses before the clerk, and made final _ 


proof; alleging in her final affidavit that she thereby applied to perfect 
her claim to the land by virtue of the first section of the act of March 
3, 1891 (26 Stat., 1095). Said final proof and affidavit were received on 
July 30, 1892, at the Aberdeen laid office, where they were held to await 
the payment required by said act as a condition precedent to acquiring 
title. On May 6, 1893, she appeared in person at the local office, made 
and filed her non-mineral affidavit, paid the receiver two hundred dollars 
and his fees, and procured her final receipt and certificaté for the land. 
On April 11, 1894, she filed a petition alleging in substance that on 
May 6, 1893, when she paid her money to acquire title under the act of 
Mar oh 3, 1891, she did not know that the act of March 3, 1893 (27 Stat., 
= 593) haa been passed; and praying that her final. sronr under the act: . 
of 1891 be returned and cancelled; that the two hundred dollars paid 
_ by her for the land be refunded a returned to her; and that she be 
allowed to make new final proof in accordance with the act of 1893.: 
Your office denied her Pode, and she has appealed to this Depart- | 
ment. -_ 
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The are statement of the facts shows that the éonelision of your 7 
office is correct, and that this Department is without authority, under . 
the law, to grant relief. 
Your decision is affirmed. 


OKLAHOMA TOWNSITES—COMPENSATION Or BOARD. 


‘Omcurar. 


DEPARTMENT OF THE _ INTERIOR, | 
GENERAL LAND OFFroR, 
Washing gton, LD. ae ‘October 7, 1895. 


To Townsite Tr -ustees in Oklahoma Territory Y. | 
GENTLEMEN: You are sometimes occupied in work iedeass 
contest cases which have been heard by other boards, the unfinished 
business of which has been assigned to you. You are entitled to a 
reasonable compensation for such services wien should be paid by the 

contestants. | 

In ordinary cases the time occupied oy your board subsequent to a 
hearing and decision ought not to exceed one fourth of a day. 

If the contestants in any such case refuse to make a deposit to cover 
the necessary expenses of the board while engaged on that case or to 
pay Che same before the deed is ready for delivery, the said amount 
will be levied upon the lot or lots as an additional assessment, payment | 
of which will be required before the deed is delivered.” 


Very respectfully, | 
| S. W. LAMOREUX, 
Commissioner. 
“Approved: a . 
Wm. H. SIMs, 


Acting Secretary. 


SURVEY—ABANDONED CONTRACT—BONDSMEN. 
INSTRUCTIONS, 
Where the work has been but pantielly completed under an approved contract, and 
then abandoned by the contracting deputy, his bondsmen may be allowed to. 


employ a competent officer to complete the remaining work under said contract, 
at the rates therein sepeeveds ? 


Secretary ee to the Cbitintenionor of the Gener al Land “Ofiee, October 
12,1895. (W. M. B.) 


Tam in receipt of. your office letter “E” of the 5th instant, wherein 


you request authority of this Department to allow the special maximum = 


rates, $25, $23, and $20—where the lines pass.over “lands heavily tim-_ 
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ne mountainous, or covered with dense diidenerontl 10: thesurvey 


of T. 21 N., R. 10 W.,’Washington, embraced, together with other 


townships, 7 contract No. 361, dated May 1, 1891, and. awarded to: | 
United States Deputy Surveyor Clinton F. ‘Pulsifer, who failed to fully — 


execute the surveys therein designated, wherefore his bondsmen now _ 


. make application to employ and send a competent deputy in the field - 
jn the capacity of “coinpassman, ” to: complete the sur vey ‘of the above- 
named township at stated rates. 


The-actor auproptiatonoF date uses: Ou. 1sedo6 Sian, 370), for 


the use of the fiscal year ending June 30, 1891, —being the year during 
_ which this contract was entered into—stipulated that for the char acter 
of work herein described, the rate of one anor should not exceed | 
$18, $15 and $12 per: mile, 
| The act of March 3, 1891 (26 Stat. , 971), ‘thaking appropriation for 
_ the service of public surveys for the Becal, year ending June 30, 1892, 
| however, was retroactive, in so far as regarded compensation for such 
service in the States of Washington and Oregon, stipulating that. $25, 
$23 and $20 might be allowed for standard, township and section jing: " 
which pass over lands that. were “heavily timbered, mountainous, or 
covered: with dense undergrowth,” for surveys in Ga States embraced . 
in “contracts hereafter made,” that is to say, subsequent to March 3, 
1891. Payment of said special maximum rates of $25, $23 and $20 for 
_ the survey of said T. 21 N., R. 10 W., was not only prescribed by the 
said act of March 3, 1891, ue was also stipulated in said contract No. 


= 361, which was execnted ther eafter, and approved by the Commissioner aeets 


oor thie General Land Office, as also by my predecessor. 


Under the above state of facts, and where work has been but par- ne 


- tially. completed under an approved contract, regular in all particular 8, 
sas in this, case, and then abandoned by the contracting deputy, and his. . 
| bondsmen apply in good faith to be allowed to employ a competent 
officer to complete the remaining work under such contract at the rates: 


. . therein stipulated, when such compensation was authorized by law at’ 


the time the contract was made, as well as at the time such application 
is made, as in the present case, you are authorized to act in the matter: — 
and grant the application, without: any further approval by this Depart. | 
ment, authorizing the payment of the said spon maximum rates. | 


1438—VoL 21——19 


290 . DECISIONS RELATING TO THE PUBLIC LANDS. | 


“Day ET AL. %. Foae. 


- Motion for t review of departmental devision of June 13, 1995, 20 L. D., 
553, denied. one Secretary Smith, October HU, 1895. — 


APPLICATION FOR: SURVEY~MEANDERED STREAM—ISLAND 
FR ANK LeveL ET AL, 


An order for the survey of an island in a meander ed river, Saini an. Indian reser- 
vation, may be properly made, where it appears that said island existed at the 
date of the survey of the riparian lands as ab present, and: should have been 
included then in the official survey. 

‘The Department should not order the survey of ¢ a rit body of land lying ieiwents | 

the water’s edge and the méander line of a river, where the orig inal survey has | 
stood for a mmumber of yeas and the Bien of riparian owners have intervened. . 


, Assistant Attorne y General Hal L to the Seer etar y of the tise July ee 
1995. (EMR) 


Tam in receipt - reference from the Hon. Acting Samnciate: Wm. H. 
Sims, of the report of the Commissioner of the General Land Office of 
date May 2, 1895, and the report of the Commissioner of Indian Affairs 
of June 21, 1895, together with a request from him for an opinion as to 
whether certain islands therein mentioned could be Jawfully surveyed. 

The applications for the survey of these islands were made by Frank 
Level and W. J. Belk. These islands are situated in the Kansas river, . 
T.11, B.15 E., Kansas, and are within the limits of the Pottawatomie 
Tadin reservation. 

From the application of Frank téeval it appears that the island he 
desires to have surveyed, is partly in section twenty-nine and partly in 
section thirty, said township. It is shown to contain 26 acres, and 
the width of the channel between the island and main shore on either 
side is about two hundred feet, the depth of the river at ordinary stages” 
of the water being about two feet, and that the island is three feet 
above high water sas not bas ect to OveTEOy andi is fit for agricultural 
purposes. , 3 : 

The™ app ncauau apEsete to have beon served apon the riparian 
owners. = 
The application of W. J. Belle shows that the alleged island is. 
situate in. sections twenty-seven and twenty-eight in the same town- 
ship and range and that it contains forty acres of land, the width of 
the channel on either side being one hundred and fifty feet and the 
depth thereof, at ordinary stages of water, being three feet. The 
island is about three feet above high water mark and is not subject to. 


overflow; ; it-is fit for agricultural purposes. The notice: of pppucen 
for SUEY, was served upon the riparian owners. | 
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Tn the field notes of private survey the following appears: 


81-97 ’ chs.. to N. bank of the river when the water was high enough in the river 
to back around here Yh ew ae SS island lies, as you may see, partly in section | 


‘ twenty-seven-and partly in section. twenty-eight, very near the N. of each. There 


-are two ponds of water on the N. side of this island and the place where the chan- 
- nel of the river once was and where the water comes yet at ordinary stag es of water, 
ie but the river is low at present. : 
| AS has been before said, these islands are shown to be nahin the 
-. Pottawatomie Indian reservatiou and were hot ineluded within the — 

survey of June 23, 1866. Pais 7 
| There is with the record a letter from one Chas. w. Pape, in ites 
he states that he bought the island sought to be surveyed by Level 
from one George W. Watson in. 1882. It does not’ appear from whom — 
his original grautors, Samuel Horner and wife, obtained their title. 

By the first article of the treaty of 1861, proclaimed April 19, 1862 
(12 Stat., 1191), the Commissioner of Indian Affairs was authorized to 
cause the whole of the Pottawatomie reservation to be surveyed in the 
same manner that yng publie lands are Bunyeye’ the followin g langua ge. 
- being used: : 

It is therefore ag fei by fi parties thereto that the Commissioner of Indian Affairs 7 


shall cause the whole of said reservation to be surveyed in the same manner as the © 
public lands are surveyed, the expense thereof shall be paid out. of the sale of the 


— land hereinafter provided for, 


‘But section 2115 of the Revised Sieintes provides— 
| ‘Whenever it beconies necessary to survey any Indian or other reservation, or any | 
_ lands, the same shall be surveyed under the direction and control of the General 
Land Office and as nearly as may be i in conformity to the rules ancl nee ienions under | 
which other public lands are surveyed. oe 

It would therefore seem that the survey should be placed, haat the 
direction of the Commissioner of the General Land Office. — 
I see no reason why the application of Frank Level should not be 
_ allowed, as in the case of the ae of Idaho a L. D. ne) ib was oe 
| (syllabus): . 
An order for the survey of an island in a meandered river may be properly made 
where it. appears that said island existed, substantially, at the date of the survey of 
_ the riparian lands as at present, and should have been included then in the public 
survey. 

Such-are the facts in this case. | | | ge : | 

The plat of these surveys shows the existence of this island nen | 
essentially as at present. | 
In the case of N. J. Paul (L. and RB, Press ena 24.5, page 271), . 

decided by the Department on June 13, 1892, it was held that a survey 

would be ordered of an island in a case where the original survey did 
‘not even show the existence of the island, it appearing by other evi- | 
dence, that it was in existence then, substantially, as now. This was... 
done, too, in the face of a protest of a riparian owner. I consider the 
two cases cited sufficient authority for the Preouns of the survey of the 
‘ island mentioned. : 
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A different state of facts confronts usin reference to the island aoaett | 


| “to be surveyed by W. J. Belk. There it appears that at certain stages 


‘in the year, when the river is low, the island iS joined to the main land 


onthe north. Itis not surrowided by water at all times and has not, 
therefore, that permanent status which is necessary in order that the 
' tract may be regarded as an island. | 

In the ease of Edw. C. Hill (17 L. D., , 568), it. was held. (syllabus):. 


An application for a survey of a‘small tract of land lying between the meandered 


‘lands of a lake and the water's edge, will not be granted where the original sur vey 
has stood for a number of years, even though the meandered powdery: of the lake 
‘may not exactly indicate the true water line, 


That case came up wpon an application, “for the survey of. a tract of 


land extendin g into Lake SHetlamouly and it was further said in that 
opinion: . | 
The burden of the evidence submitted i is to Shoe that there ae been no ananiee in 


_ the character of the land along the shore of the lake, since the date of official Savas 


at the point where the land which is sought to be surveyed is located. 
I concur with you that if this fact were fully established, the Department will not, 


after so great a lapse of time, direct a survey and dispose of a small tract of lend 


‘beeweed the claim and the water, although it may be shown that the meander line 


did not exactly indicate the trne water line, and that by this means‘a small. ooo | 


of land was left out which might, or should, have been. included. 


It having been held in this opinion already that the alleged island is 
not an island, the facts in the case then. become eneniny. the same -- 


as those in che case just cited. | 
In Mitchell v. Smale (140 U.5S., 406), the supreme court say: 


Our general views with regard to the effect of paten ts granted for land arowid the 


margin of a non-navigable lake, and shown by the plat referred to therein, to bind | 
ou the lake were expressed in the preceding case of Hardin. tv. Jordan, and need not 


be repeated here. We think ita great hardship aud one not to be endured for the 


government officers to make new surveys and grants of the beds of such lakes, after — 


selling and granting the land bordering thereon, or represented so to be. It is noth- 
‘ing less than taking from the first. grantee, a most valuable, and often the most 


valuable part of his grant. Plenty of speculators will always be found, ag. such — 


property increases in value, to enter it and deprive the proper owner of its enjoy~ 
ment; and to place such. persons in possession, nnder a new survey and grant, and 
put the original grantee of the adjoining property to his action of ejectment and 
plenary proof of his own title, is a cause of vexatious litig epee which ought not to 
be created or sanctioned. 


And it was. further said in the case of Hardin v. J orcan (140, tr 8. 


3871): 


It has never been held that the lands under water, in front of such grants, are 
reserved to the United States, or that they can be afterwards granted out to other | 


persons, to the injury of the original g grantees. The attempt to make such grants is 


. ealenlated to render titles uncertain, and to derogate from thé value of natural 


boundaries, like streams and bodies of waters. 


Tam, therefore, of opmicn that the application of Ww. J. Belk should, 


be denied. 

‘Approved, 

— HoKe Gare 
Secretary. 
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| Wicksrrom v. CaLians Er AL. 


“Motion for review of departm ental decision of May 16 1895, 2 20 L. D., | 
459, denied by Secretary Smith, October 11, 1895. : 


| RAILROAD LANDS—SECTION Bs ACL OF MARCH 38, 1887. | 
HALL 0. GREEN. 


The pr oof required of a pur aese from a ealeeaa company wc pentonte: title pates 
section 5, act of Mar ch 3, 1887, may be made. by.one acting under a a special power 
of attor ney. ) | 


Sorat Y Smith to the Commissioner of the General Land Office, Ouisber 
| 11; 1895. | a (I. D.) 


The plaintiff ; in the case-o of Ira B, Hall Vs aie G. Green appeals. 
~ from your office decision of February 28, 1894, holding his timber culture. 
entry for cancellation as to the N. 4 of the SE. 4 4, Sec. 17, T32 N,, R, 68, 


W., Denver land district, Colorado. 

This Jand is within the limits of the grant to the Denver Dacia: now 
Union Pacific, Railway Company, whose rights attached by definite 
location of the road August 20, 1869, at which date this land. was, how- . 
ever, covered by existing entries and so was excepted from the grant. 

The proof shows that this land was contracted for in 1873 from the 
railroad company, and was fenced that year, and bad ever. since. 
~ remained in cultivation and possession of the grantees of the opebes 
company. — | 
_ The following jie ae error are stated in the appeal ; 


Ist. Error in. finding that the: entry of Green could be made unideér power Of: . 
~ attorney.’ 3 | : : 

2nd, Error in finding that Gr eel was a bona fide anoieet: and in not finding gat . 
the burden of proof was on him to show affirmatively that he was such a purchaser, 

8rd. Error in. finding that the application of Hall to enter the land was not equiva- 
lent to a settlement under the second proviso to the fifth section of the act of March 
3, 1887. 

4th. Jérror in not finding that at the time Hall made his application to enter the 
land it was vacant public land, subject to timber culture entry; that his applica- 
tion, having been erroneousl? rejected by the local officers was equivalent to at: 
entry, and was such an appropriation of the land as to place it beyond the power of 
Congress, by the act of March 3d, 1887, to create an ady erse claimant, whose rights. 
should be paramount to those of said Hall. . 
5th. Error in not finding that Hall’s timber culture entry, vaeiae been made under 


a decision of the Department, upon an application antedating the passage of the 


act of March 3, 1887, can not now be canceled, by reason of anything contained in, 
said. act. | . . ; 

‘July 3 OT, 1892 Wm. A. Moore aopemet: with a special power “oft. 
: attorney given by Green authorizing him to make the BOCOSEAEY. prOot. : 
| a, made the root requir ed. by law. . 
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‘Hail objected to the proof so ade by Moore. : a 

No reason is perceived why proof can not be made under a power of 
attorney. The burden of proof is on Green to. show that hewasabona — 
‘ fide purchaser of the land and it does not appear that the Commissioner. 
held otherwise. The proof is convincing ou that point and shows entire 
— good faith in the purchase. - Mm 

It also shows that when Hall ava ayplieaeon for timber alban a 
entry the land was under fence, was irrigated and cultivated under 
deed from the railroad company, and was not vacant public land. 
‘Halls entry has neither the sanction of law nor the slightest equity 
to sustain it. | 

Your office decision is affirmed ; Halls timber culture. entry is can- 

celed and Green will be a to complete his title according to law. 


HAINES v. SEESE. 


The departmental decison of June Is: 1894, 18 L D., 520, in so far 
as ‘it ‘denied the right of entry to- Haines, revoked ~ review, by 
Seer etary Smith, October 11, 1895, 


. HOMESTEAD APPLICATION—PRELIMINARY AFFIDAVIT. 
DAVIS v. FRASER. 


A Howneetend application prepared before a clerk of court, or other officer remote from. 
the local office, takes effect only when filed in the proper land office. | 

Applications and affidavits made before a United States commissioner, or clerk ee 
court, are not valid and lawful unless they show that the applicant: “ig pre- 
vented” by reason of distance, bodily infirmity, or ounce Beooe cause, from 
‘personal attendance at the district land office, 

The failnre of a party to appeal from the adverse decision of the local office leaves 
_ the case to be determined as between the government, and the party successful 
below. | | | : . 


Secretary mah to the Commissioner of the Gener cul Land Office, October 
| J4,1895, | (J. L.) 


In hee case Mrs. Georgia Fraser has appealed from your office deci- 

sion of February 24, 1894, reversing the decision of the local officers, 

and holding her Homestead entry, No. 3144, subject to the right of 

Frank ©. Davis to make homestead entry of the same land under his 

application, rejected by the local officers on July 10, 1893. | 
‘The land involved embraces the E. 4 of the SW. 4 and lots 1 and 2 

| of section 6, T. 30 N, jks dW , Lewiston land district, Idaho. a 
The fowushi p map as filed April 12, 1893. Mrs. Fraser made pay 

of the tracts aforesaid ou July 8, 1893. | 

On July 7,.1893, Frank C. Davis appeared elena E. R. Wiswell, 

deputy clerk ef the district court of Latah county, Idaho, at Moscow, 
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: and made out ae signed all application to make homestead ‘@iitry of. 
said land. and the affidavits required by. law sand transmitted the same | 
with the fee and comnrissions.to the ere and receiver at Lewiston. - 
In his homestead affidavit he made oath as follows: “That, owing to | 
distance and expense I am unable to appear at the district land office - 
to make this affidavit.”. Moscow is situated in T. 39° N., RSW.” 
twenty-four iniles west. of the. land in contest. Lewiston is sitoated ae 


- _T. 30.8., BR. 5 WwW. , twenty-four miles south of Moscow. The distance | 


‘from Bie land. in Goines to the land ‘office: at Lewiston is peri four 
miles along a due southwest line. 
Davis’ application arrived at the land office on July 10, 1893, nit was 
_.. rejected for conflict with Fraser’s entry; and on that same — Davis — 
per sonally in writing, accepted notice of said ‘decision and of his: Seay av 
to appeal. : a 
-On the next day, July 11, 1893, Davis was again ne in person 
at the Land Office, and filed his affidavit of contest against Mrs. Fra-| 
ser’s entry, alleging, in substance, that he was the prior settler. . oo 
A hearing oa had on August 25, 1893. After which the local officers. | 


found that Davis was the prior settler as alleged; but they recommended | 


that his contest. be dismissed, because his application for homestead | 
entry made before the deputy clerk at Moscow, did not show that he, 
-. or his family, or some. meinber thereof, was residing upon the land at 
the time of his application. a 
Davis was duly served with notice ot said adverse decision, but took 
no appeal therefrom. 7 ' | 
On February 24, 1894, your office, sonaiiomue ‘ie decision of tiie 


local: officers in pursuance of Rule of Practice 48, rever ‘sed the same, — | 
and held that Mrs. Fraser’s entry was subject to the right of the con- __ 


 testant, Davis, to enter said land under his rejected application” above | 
referred to. . 
From said decision Mrs. Fraser has appealed to this Depar tment. 
This brings DEIOrS me for examination both Ene facts and the law of the 
case. = 5 | | 
Under the rule, in the absence of an appeal, your office assumed to 


be true the finding of the local officers that Davis was the prior settler. — 


Even upon that assumption, (which is not sustained by the evidence), ~ 


I am constrained to dissent from your office decision. The local officers: 


“overlooked the act of May 26, 1890 (26 Stat., 121), amending section 


2294 of the Revised Statutes. Your office overlooked the fifth section ~ 
of the.act of March 3, 1891 (26 Stat., 1095), amending sections 2289 and | | 


2290 of the Revised Statutes. "Considerta 9 said three sections together, 
as amended, it is plain that’ homestead papers prepared béfore a clerk, 
or other officer remote from the land office, take effeet only when filed 


in the proper land office. Davis’ application did not reach theregister 


until July 10; two days after Mrs. Fraser’s entry had been consum-: 


mated. It was error to hold that Davis’ application was executed, i.e. - 
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- beeame a finished act, before the filing of it; and that it would be 
returned to be made of record ; ; and that Mrs, oe entry was 
subject to it. ) 

Homestead applications and affidavits tanto before a United States 


% ~-Comunissioner, ot the clerk of a State court, are not lawful and valid, 


unless they show that the applicaut ‘‘is prevented ” by reason of dis- _ 
tance, bodily infirmity, or other good cause, from personal attendance 


at the district land office. The only showing on this subject in this 


case is in the following words, extracted from the homestead affidavits: 
“That owing to distance and’ expense [ am unable to pode. at the 
district Land Office to make this affidavit.” — . 

This is not sufficient. The distance from the tract in contest to Lewis: 
ton is only ten miles greater than the distance to Moscow; and the dif. - 
ference could be ridden in two hours without additional. expense. 
Distance and expense did not prevent the young man (he is twenty- one 
years old), from going to Lewiston on July 7, His father testified:  — 

Before he got this notice he and I were down here (in the land office), to see in 
regard to Mrs: Fraser’s filing on the land, and ascertained the fact here, that his 
application for filing on the land had been rejected. | 

On J uly 10, in the land office before the eater young Davis accepted | 
service of notice of the rejection, and on ne 11th he made aud filed his 
affidavit of contest. | | | | 

By failure to appeal from. the decision of the ieeal: office: S, ‘Davis- 
waived whatever right he had or. might have acquired by pursuing his 
contest to. a successful termination; and eliminated himself from the 
case, which remained to be eoligidered by your office only as between 
Mrs. Fraser and the government. This: Department will not re-open 
personal controversies, which the parties have abandoned, apparently 
with satisfaction. Morrison v. McKissick (5 L. D., 245); Curtiss 2. 
Simmons (6 L. D., 359); Schrotberger ». Arnold (6 L. D., 425); Doven- 
speck v. Dell (7 a D., 20); Grass v. Northrop (15 L. D., 400), 

[have carefully éeninined the testimony, and find that the evidence 
proves by a clear and palpable preponderence that the coutestant, | 
Frank C. Davis, was not an actual bona fide settler upon the land at 
anytime. All the work done by him on the premises,—the girdling- 
and deaderiing of trees, the log-rolling. and brush-burning and the 
| ‘plomie was. done by him for the benefit of his father, and his two . 

elder brothers, and at their instance and request. There was no house, | 


and no indication of a purpose to build ‘a house. Young Davis, who _ 


had very recently become of age, continued to reside in his father’s 
house. All the testimony repels the idea that he did the work | 


- -deseribed in the ee with intent to oe and maintain a. be | 
home for himself. 


For the pOnOB OME reasons your oe decision i is her eby n rever sed: 
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 L. B. SHAPLAND ET AL. 


NcHon for review Of. departmental decision of Maciel 8, 1895, 21 L.D., . 2 | 


84, denied by vameeai aaa October 11, 1895. 
- RAILROAD GRANT—-SELECTIONS WITHIN MINERAL DISTRICTS. 


CHARLES A, Fisher. 


- Railroad companies in eiving notice of applications for patent under the circular of 


July 9, 1894, will be required to descrihe in the published notice the sub-divisions | | 
covered by such applications, except where the list covers all the odd numbered | 
_ Sections | in & vo e ty in which event the notice can so state. : 


Seor etary Smith to 0 the. Comoniasioner of ‘the General Land office, October 
* Ads 1895. 


I am in receipt of your office ices of September 18, 1895, aug 
report upon letters from Chas. H. Fisher, Esq., dated J une 29 and July 
21 last, in the matter of the advertisement (in accordance with depart- 
| mental cireular of July 9, 1894, 19 L. D., 21) of lists of lands Selected 
by railroad companies within mieral distiiets. : 
- Your report brings to my attention the fact that, under said ditontan 
publication is only required to be made by the company of the town- 
ships for which application has been made for lands.on account of its 
grant, the interested public being referred to the local office for -infor- 
‘mation as to the particular subdivisional description ee by une 
company’s application for. patent. : 
While the circular will bear this construction, yet. upon ‘considera: 
tion, I am satisfied that the publication of notice by townships only, — 
- will be of little service as a notice to those most likely to be interested. 
The necessity of traveling to the local office to ascertain the exact. 
tracts applied for by the railroad companies puts the expense upon > 
_ those least prepared to bear it, and, while it is true that the publica- 
- tion of the subdivisional description applied for will entail an additional 
expense upon the companies, yet, it would seem that. being anxious:to — 
secure patents, they should be required to give any notice thought to i 
— be necessary by this Department for the protection of individual rights. 
The settler in. giving notice of his intention. to make proof upon his. 


.. claim is required to particularly describe the lands covered thereby, 


and I can see no good reason why the notice by the company, if it is. 


to be of any service as. information to the public, should not describe s 


- the lands applied for with the same exactness. | 
The companies, therefore, will be required shaven tiakt in giving mice: ° 
under the circular of July 9, 1894,.swpra; to describe in the published — 
- notice the descriptive stb- eee covered by their applications for . 
patent, except where the list covers all the odd- numbered ; sections in a 
township, in which event. the notice can. so state. 3 


> 
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2 The local officers will be notified accordingly and: you will also advise toe 
Mr. Fisher hereof. » Herewith are returned his letters: for the Durpore = 
indicated. | ? | 


‘KN APP », KALKLOscH. 


Motion for review of departmeutal decision of M ay 18, 1895, 20) iv D., “a 9 
483, denied by oes Simnith, October LL, 1895. | _ 


— 


RAILRO. sD GRANT— TIMBER CULT URE APPLICATION. 


-Sacus v. Hasrines AND Daxora Ry. Co. 


An application to niake timber auieuns entry of land embraced within a railroad’. — 
‘indemnity withdrawal confers no right as against. the grantor the government. 


Where: land covered by such an application is restored to the public domain, after 


the repeal of the timber culture law, there is no right in the ap pneany. that can 
be recognized as within the protective terms of said repeal. 


Secretary Smith to the Commissioner of the General Land a Office, October — 
| 14, 189, (G.W.P). 


1 have sonmdorae the appeal by Wilhelm Sachs fai the ieccon of . 7 


your office of. January 18, 1894, reecurg his application to make 
timber culture entry of the NW. 4 of section by Fa 122 N., R. 42 W,, 
Marshall land district, Minnesota. | 
~The land in controver sy 1s within the indemnity ere common to the 

Hastings and Dakota and the Saint Paul, Minneapolis and Manitoba. 
Railroad grants, withdrawals for which, andes the granting acts, were 
ordered, and continued in force until May 22, 1891, when they. were 
revoked, so far as the indemnity lands are concerned, by departmental 
order, ‘issued under the act of September 29, 1890. (26 Stat., 496.) 
January 20, 1880, Sachs applied to enter this land under ilie timber — 
culture law,. anil appealed from the rejection of his application, which 
appeal was pending and undisposed of, when he made a second appli- 
cation on January 23, 1886; to enter the Same under ‘the timber | cul- | 
— turelaw. — = 7 Ri 
No action Was: taken os your office on Sachs? appeal ie near ly four: 
teen years. 


The Hastings and Dakota Railway Company made selection of this | : 


land October 29, 1891. 
On Sachs’ cent sapileation. a hearing | was had before the local — 
oiheeas who allowed his application. From this decision the Saint 
~ Paul, Minneapolis and Manitoba Railway Company appealed, but no 
| anneal was taken by the Hastings and Dakota Railway Company... 
- The decision appealed from bolds that Sachs’ application of J anuary” 
~ 20, 1880, was. properly rejected by the local officers, because the land 
was then reserved for railroad purposes, and as the timber culture laws 
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were euspeniea iy the act of Maweh 3, 1801 (26 Sit. 1095), while the 7 
land in-question was yet in a state of reservation, it was not subject to. 
disposal under the timber culture laws, after the r estoration by depart- 
mental order of May u2, 1891, issued under the es eae ‘29, 
1890, supra. . : a 
Your decision also held that Sache application of J anuary 23, 1886,. 
should have been rejected by tlie local officers because this first aiolk 
cation to enter said land was then pending on appeal, and he was 
thereby precluded from making a second a for the same land. 
sachs’ specifications of error areas follows 3 
‘Jat. Error of the Hon. Commissioner in rejecting the application because the land 
had (at one time)- been withdrawn for railr oad purposes. | 
“2nd. Error of the Hon. Commissioner in rejecting the application pecmieé the nen 
under which it was made, had been repealed. | rd - 
8rd, Error of the-Hon. Commissioner in rejecting the application because. the tract : 
applied for had been. selected by the Hastings. and Dakota. Railway Company, 


October 29, 1891. . 
a . ong, SPECIFICATIONS. 


Ist. The w ithdrawal of this land, for railroad purposes, was revoked] May: 22, 1891, fe 
thus removing the first cause for rejecting the application. . F 

21. The act repealing the timber culture laws specifically provides for just — 
such causes as the one now under consideration, and reads as follows: ‘Provided, 
That this repeal shall not affect any valid rights iéretofor e accrued or acerning un der 
said laws, but all bona fide claims lawfully initiated before the. Passage of this act. 


may be perfected upon due compliance with law, in-same Manner, upon same terms 


and conditions, and subject to the same Tanita aon, forfeitures and contests as if — 
this act had not been passed.” The law, therefore removed the second cause for 
rejecting the application. . : . 
7 ~ 8d. The application, now under sonsideratiol: was made andl became a snatter of - 

record, prior to October 29, 1891, the date the tract was selected by the Hastings and 


| Dakota Railway Company. ‘The rights of the application were, therefore, Pee at, 


mount to the selection and left no canse for rejecting the same. 
The action rejecting both. of Sachs? applontione was pr oper, ay 
. neither of which were any rights acquired either against. the United | 
States or the company. Shire v. Chicago, St. Paul, Minneapolis and 
Omaha Railway Co. (10 L. D., 85); Hestetun 2. St. Paul, Minneap- © 
olis and Manitoba Ry. Go. (12 L. D., 27); McFarlane v: Hastings and 
Dakota Ry. Co., Id., 228; William Ray Durfee (15 L. D., 91); St. Paul, 
Minneapolis and Manitoba Ry. Co. v. Keslik (19 L. D., 275); Wolsey v. | 
Chapman (101 U.38., 755); Wood: v, Beach (156 U. S., 548.) 
‘But it is objected that at the date of the restoration of the land by — 
the order of May.23, 1891, it became subject to the application of Sachs. - 


The answer to this contention is, that the Jands were restored May 22, 


1891, and the timber culture act had then been repealed by the act of os 
- March 3, 1891, supra. The restored. land could then only be entered 
under ne homestead law. Chicago, St. ‘Paul, 3 Minneapolis and Omaha 
Ry. Co. (12 L. D., 259). 3 
' Then it is insisted that ‘by the act of Wateh 3, 1891, supra, the rights. 
of Sachs’ oC aeole were i protected ane were penenoune to the com. — 
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- pany’s selection. This is not so. Sachs’ application. to enter the land 


was improperly. allowed by the local officers, and conferred no right — 


whatever against the grant to the company. “Ailane Gulf and West — 
India Transit Co. v. Letz (19 L. D., 11); Northern Pacifie Ry. Co. ». 
. Hunt (18 L. D., 163); Shire 0. Chicago, St. Paul; Minneapolis and | 
| Omaha Ry. Co. apna: | -_ 
- For those reasons your office devision. 1s ined Sachs’ spaliention 

of January 20, 1880, will be rejected, and. his entry | on his ap pcamon. 
of January, 23, 1886, cancelled. | | 


- MoCHEsnny v. . MOALLISTRR ED AL. 


7 Motion for review of departmental decision of August 3, 1895, 21 cr 
- D., 71, denied by Seer ey Smith, October 11, 1895. 


ee 


COAL LAND ENTRY— SPECULATIVE ENTRY. 
_ELwoop R. STAFFORD Br AL, 


A coal land entry not made fot the use and benefit of the entryman i is illegal and must 
" be cancele d. : 


Seer etary Smith to the Commissioner of the Gener ad Land Ofice, October 
“s : 4, 195. (C, J. G.) 


‘| have cousider ae the case of the Pléasant Valley Coal Company, as 
‘transferee of Elwood R. Stafford, on appeal by said-company from your 
office decision of April 17, 1894, holding for cancellation the coal entry 
No. 69 of said Stafford, made September 20, 1883, for the SH. 4 of the 
NE. F of Sec. 17, T.13 S., R. 7 E., Salt Lake City, Utah, land district. 

The record shows that: igo Rh. Stafford, on September 20, 1882, 
filed coal declaratory statement No. 599 for the SE. 4 of the NE. 4, the ° 

BE. 4 of the SE. 4 and the SW.4 of the SE. 4 of Sec. 17,1 138.4 Re : 
 E.; that on September 20, 1883, he filed a relinquishment for. the E. 
of the SE. 4 and the SW. 1 of the SE.4 of Sec. 17, and made car os 

entry No. 69 for the pong Ge | , 

On September 19, 1882, the date of his eau toty statement, Staf- 
ford executed a power of attorney in favor of Henry Wood, and every 
subsequent act in regard to this entry, including the relinquishment | 
above mentioned, and the final affidavit under paragraph 32 of the coal 
regulations, was performed by said Wood. As the final affidavit at 
the time of actual purchase must be made by claimant himself, and as 
the. affidavits of Agent Wood and two witnesses under-paragraph 35, 
were unsatisfactory, for the reason that they failed to state. that the 
land “is chiefly valuable for coal,” claimant was allowed. by your oflice 
letter of May 28, 1891, to furnish a new affidavit MUNG pr ‘0 tune. | 
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Under date of December 22,. 1891, the register reported to your. office 
“that every effort had been made to find the entryman Stafford, but 
without avail, and enclosed the “unclaimed, “ letter of riotoation: as 

evidence of service. The register also trausmitted a letter from one 
William EF, Colton, Assistant Secretary of the Pleasant Valley Coal 
; Company, i in which he stated that said. company is the present owner 

of the lands described in coal entry No. 69; that the entryman himself 
had long since left the Territory, and his present whereabouts could 

“not be ascertained, and therefore the affidavits required by the Depart- — 
ment could not be furnished. In lieu thereof he asked to be allowed to . 
fucvish the affidavits of disinterested witnesses as to the hele of . 
the land in question. — a | 

Under date of January 23, 1894, the register transmitted to your 
office an affidavit by William i Colton: in which he: states that he is 
Assistant Secretary of the Pleasant Valley Coal Company; that said 
— company, relying upon coal cash entry certificate No. 69 held by Elwood 
cR. Stafford, ‘purchased in good faith from said entryman the SH. 4-of 

the NE. 4 of Sec. 17, T.18 S., R. 7 B., and have held and worked the 
same for coal during tie past. a veheee Affiant further states that he 
is informed and believes that the entryman Stafford has long since left 
the Territory and that the affidavits required by the Department cannot 


" therefore be obtained. There are also submitted affidavits by William 


-. Bird and Edwin Z. Carpenter to the effect. that the land embraced. in. 
' entry No. 69 is chiefly valuable for coal, and oe request made that | 
said entry be approved for patenting. _ | 

On February 10, 1594, your office sent to the local: officers s a letter in. 
which was said— | py 


_ The regulations require that the aff davit made at time of acta purchase, under. 
paragraph 32’shall be made by claimant, see also 2 L. D., 735, and failure to make 


such affidavit has been held by this oftice euicieat cause for’ the. cancellation of an - 


entry ; ‘ 
It eal seem, “howev er, that in. Die case of coal entry No. 69, fae if, as stated 4 in 
the affidavit of Mr. Colton, the Pleasant Valley Coal Company purchased the tract. 
embraced in said entr y, ln good faith from the entryman, and have held the same, 
and developed the coal thereon, and, the failure to require the affidavit under para- 
graph 32, to be sworn to by the claimant was a mistake of the local officers that can- - 
not be rectified, the cancellation of said entry would work a hardship to the pr esent 
owners, I see, therefore, no reason why said entry may not be considered on. its. 
equities. | 
_ ~The coal company Was then notified that it donld be pea uiea? to show | 
title to said coal entry from the entryman, and also to furnish evidence 
of the authority of William F. Colton to represent the company. 
_ Under date of February 26,1894, the register transmitted to your 
- office a certified copy of a ‘Gai claim deed, dated and acknowledged 
‘September 19, 1882, and filed for record September 25, 1883, by which © 
it appears’ that Elwood R. Stafford conveyed all his ‘right, title and © 
interest in the land described in his declaratory statement No. 599, to | 
wit: the SE. 4 of the NE. 4 4, the HE. ee of the SE. 4 and the SW. a of 
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the SE. 4 of sac: 17, T. 18 S., R. 7 E., to the Pleasant Valley Coal — 
Company. 
It thus appearing. that one year prior ‘to entry, a Stafford had ‘. 


parted with the land embraced in this entry, your office, on oom Lis 


1894, held the same for cancellation (7 L. D., 422).° ) 
Ou May 11, 1894, the Pleasant Valley Coal Company filed a motion 


for review, ana: by your office letter of May 23, 1894, you declined to : | 


~ disturb your decision of April 17, 1894. , 
Motion was also made to soniam paid entry under the provisions of 
section 7 of the act of March 3, 1891 (26 Stat., 1098), 
-. As shown by the recital of facts in this. case, the final affidavit under 
paragraph 32 of the coal regulations was sworn to by Henry Wood as © 
the attorney in fact for Elwood R. Stafford. The regulations under the: 
coal land law approved July 31, 1882, require that the affidavit made at 
the time of actual purchase shall be made by: claimant himself (2....D., 
735). The original affidavit or declaratory statement of Stafford, ‘a 
| which he declared his intention to. purchase the land in question was 
filed September 20, 1882. The auit claim deed by which he couveyed - 
his right, title and interest in said land. to the Pleasant Valley Coal 
Company is dated September 19, 1882, or the day before he filed his 
declaratory statement. It is true the said company has filed in the 
case an affidavit of one M. K. Par: sons, who states, under oath, that as 
an attorney, he drew up the papers in the matter of Stafford’s diecin al- 
tory statement on September 19, 1882, and that said declaratory state- 
ment was filed in the Salt Lake aad office on that day. It is fair to 
presume, however. that said paper was not filed before September 20, 
1882, for the reason that a declaratory statement would not be filed io 
‘the ere until the fees had been paid to. the. receiver, aud receipt 
was not issued in the case until September 20, 1882. But, eranting | 
that this affidavit is true, and granting also” that. the error of the local 
_ officers in accepting the affidavit of Agent Wood at time of actual 
purchase could be rectified by the filing of satisfactory affidavits of 
two disinterested witnesses, yet the fact that one year prior to final. 
proof and entry Stafford had by quit claim deed parted with all his 
tight, title and interest in the land to the Pleasant Valley .Coal Com- 
pany, is good ground for holding the entry for cancellation. The law 
is plain that an entry must be held for the use and benetit of the 


~ entryman (Union Coal Company, 17 L. D., 351). 


As the entry was properly held for sanceluon on other grounds, ie 


is unnecessary to discuss ill this connection the Le ees of the act 


of March 3 1891, 
Your oftiee dec sion is hereby affirmed. 
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> McInnus » COTTER ET AL. 


‘Motion. 108 review of departmental decision of “August 9, 1885, 21 Si 


- L, Dz, 97, denied my ea ee October 11, 1895. 


 CONFIRMATION-SBCTION 45 aAcr or MARCH 3, ae: 
-RADABAUGH Vv. Horton ET AL. | 


/ A mortgage « covering a egal sub- ce with the exception cE one acre TheEaDe: is 


such an encumbrance of the entire aub- division as to bring the entry thereof — E | 


within the confirmatory provisions of section 7, act of March 3, 1891. 


7 Secretary yf Smith to the Commissioner of the Gener at Land Office, October io 
7 | | Ad B95, ° 2 * = (E. E,W.) — 


The aputestanhh ©. C, Padapanal: has filed 2 motion for review of the 
decision rendered in the above styled contest on the 19th of March, | 
1895 (unreported), and the same has been duly considered. 

eee Horton, the contestee, made timber eulture entry of the 
W.4 NW. 4, Sec. 30, T. 225., BR. 2 BE, October 5, 1878, On the 16th 
of October, 1886, He made ack prOor and received final certificate. 
On the 10th of June, 1887, he gave the International Bank of Newton, 

: ones two mortgages on all the land, except one acre in the NW.4 
NW. 4, described by metes and bounds, and expressly excepted, i 
secure oe payment of two pr omissory notes, one for $1,200, and the 
other for $60. Three days later, June 13, 1887, Radabaugh instituted 
contest, alleging that Horton had not. complied with the law in the 
matter of the planting and cultivation of trees. On the 30th of Novem- | 
| ber, 1887, the register and receiver rendered a decision sustaining the 

contest. ona recommending: cancellation of Horton’s entry. Horton 
appealed, and on the 27th of September, 1889, the Commissioner of the 


General Land Office affirmed the decision of the office below. » Horton 


appealed again, and. on June 11, 1891, the Department affirmed the 
decision of the Commissioner of the General Land Office. Pursuant 
to this decision Horton’s entry was cancelled September 9, 1891, and 


thereupon Radabaugh made homestead entry of the land Octoner 6, 1891. oe 
On the 5th of October, 1892, W. M. Shever and Sarah A. Edwar as filed 
a motion for review of ae ead decision of June 11, 1891, alleging that 
Shever was the assignee of the mortgege for $60, atid Eidwards of the _ 


; one for. $1, 200; that as such assignees they were entitled to intervene 


~~ in- the case, nd that all proceedings up to that time had been taken - 
without notice to them. On the 7th of July, 1893, the motion was sus- es 
tained, and a decision rendered reinstating Horton's entry, and. requir- ie 


ing Radabaugh to show cause why his entry should not be cancelled. 


Such cause not being shown, on the 8th of February, 1894, the Com. Me 


| tnissioner of the General band Office held Radabangh’s entry for can- 


cellation. Radabaugh appealed, and on the 19th of. March, 1895, the 


- Department atfirmed the decision of the Commissioner. The motion 


f 
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he ander consideratiow is for review ‘of thia last mentioned decision ae the 
ia Department. 


~The decisions. of the Dense: of June 11, 1891, ae eels 19, 
1895, were both based on Sec. 7 of the act of Congress ot March ae 
1891, 26 Stat., 1095, which provides that— — | 


all entries made under the pre-emption, homestead, desert: Laie or timber-culture — 
_ Jaws, in which final proof and payment may have been made anal certificate issued, 
and to which there are no adverse claims originating prior to final entry and which 
have been sold. or incumbered prior to the first day of March, eighteen hundred 
and eighty-eight, and. after final entry, to bona fide purchasers, or incumbrancers, — 
_for.a valuable consideration, shall unless upen an investigation. by a government | 
agent, fraud on the part of the purchaser has been found, be confirmed and patented ° 
upon presentation of satisfactory proof to the Land ene of such ale. or 
ineum branes. . : ; 


“In this case the entry was made. under the timber. culture laws, and . 
_ final proof and payment has been made, and certificate issued. There 


_ was no adverse claim, and tbe land had been incumbered by the two 


mortgages above specified prior to the first day of March, 1888, and — 
after final entry, to a bena fide incumbrancer for a valuable considera- 
. tion, and no fra id on the part of the incumbrancer has been found. by 
a Boverninent agent, and none is alleged. | 
_ The motion tor review is based entirely on the ground that the mott- | 
gages do not cover all the land embraced in the entry. Itis contended 
in the motion that because the mortgages lack one acre of covering the 
entire tract they do not bring the case within the confirmatory pro- 
visions of the act of Congress—that to entitle the entry to confirmation 
under this act the incumbrance must, be upon the entryman’s entire | 
interest in the entire tract. 
In the case of Bradbury v. Dickinson, 14 L, D., L ‘Diekinson, the 
entryman, after making final proof sir oa ear. and receiving final 
receipt, and prior to March 1, 1888, had sold an undivided three-fourths 


interest in his entry to a bona fide purchaser for a valuable considera-.. — 


_ tion. The tract was then platted as a towusite, and the entryman and 
his transferee had also sold about one hundred and ten lots to different — 
purchasers. There was no adverse claim, and no frand on the part of 

the purchasers had been found., Butthe Department held that the sale. 

of the three- fourths i luterest and the town lots did not entitle the entry - 
to confirmation. Discussing the question, Mr. Secretary N ‘oble said: 

~~ No provision is made for confirming an entry where an undivided part of the tract 

covered thereby is so sold. Congress seems to have dealt with an entry as an_ 

_ entirety, and to hold that it was the legislative intent to confirm where a purchaser 

has acquired three-fourths or one-half interest in the entry, would also require in a 

proper case, the holding that an entry was confirmed where a purchaser had acquired 

a one-tenth interest, or even less. I do not bhink that this was the ew of: 

Congress when the act was passed, 


This decision was followed in the case of Emblen ¥. Weed, 16 L. D.; 


28, where the entryman had sold his entire interest in one-fourth of the. ne 


i tract, and an undivided half interest in the remainder; ard also in| 
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Paul 0. ‘Wiseman, 21 1: D,, 12, in which an | undivided half interest t had : a 


7 been sold. | 
_ In the case of Snow v, Northey, 19 L. ‘D. 496, the ute yman 1 had sold _ 
his entire interest in one-half of the and prior to’: March 1, 1888, and: 


the other half subsequent to that date. The Depar tment confirmed — se,” 


- the entry as to the half sold prior to March 1, 1888, and cancelled it as 
to the other. This.rule was also followed in ae case of William Ran- 
dolph, 20 L. D., 411, where the entryman’s entire interest in a certain | 
portion of the tr aut haa been sold. 3 . 

The decision in this case 18 not inconsistent with those in ‘the. anes 


| of Randolph, and Snow v. Northey, above cited, in which it was held a, 


that where an entryman had sold his entire Fitereat in a certain subdi- ; 

_ vision of the land, the entry would be confirmed as-to that. subdivision, 
and where only an undivided interest in the land had been sold the 
; emu. would not be confirmed. 


In this case the entry embraces two subdivisions, acoaeatine 83. GL = 3 
acres, though ‘it is treated as only one tract. Each of the mortgages 


covers the entryman’s entire interest in the whole tract, except the one . | 
acre. Considered by separate subdivisions, both incumbrances cover _ 
the SW.4NW.4 4 entirely, aud allof the NW. 4 i NW. 4, except one acre. 


- No ar eainent is necessary to show that thie: entry. must.be confirmed. —_ 


as to the SW. 4 NW. 4. But the Department does not divide subdi- — 
visions. The enite must be confirmed as to the whole of the NW. > a 
_ NW. &, or cancelled as to the whole of that subdivision. It cannot ba: 

confirmed as to all of that subdivision, except the one acre, and can- 
celled as to the oneacre. Ifthe mortgages are not incumbi allces UPON - 
the whole of the subdivision they cannot be recognized as ineumbrauces 
upon any portion of it, within the meanin g of the act of Congress. It 
is the judgment of the Department however, that they constitute such 
incumbrances upon the subdivision as raat bring it within the con- 


a firmatory provisions of the act. The act.is purely remedial in its char- 
- acter, and must be liberally construed. To hold that the exception of 


one acre excluded the entire subdivision from confirmation would be to 
— allow the spirit, if not the letter, of the act to be defeated. by a bare 


y ‘technicali ty. 


The contestant makes a acae oe on. the eioatid that he. has 
| complied. with every condition of his homestead entry, made valuable o 
_ improvements, and acted throughout in good faith. He also contends — 
_ that, acting in good faith, he has acquired rights which ‘cannot be. 
defeated by reinstatement and confirmation of Horton’s entry. In this 
he is unfortunate. His entry and all of his improvements have been 


made in violation of the rights of the ee eee an of which the _— 


— law charged him with notice. © a 
‘These, and all other questions raised i the motion, were e duly con- 4 
sidered in the trial of the case. | a 
The motion is overruled. 
1438—VoL 21 20 
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‘SI0Ux “HALE BREED SCRIP—LOCATION ON UNSURVEYED LAND. 
Morean v MissouLa ELECTRIC Liem ComPANY. | 


The law authorizing Sioux peiepreed. scrip locations on. incniree cd land contem- | 
_ plates that the improvements placed on the land by the half-breed must be put 
there by him in good faith, and for his: personal use and benefit, and not for the | 
‘gain and advantage of thir d parties. | 


Seer etary Smith to the Commissioner of the Gener al Dang Office, October - 
: | 11, 1899. a = a (PR. J. ©.) 


The eran Bere ion that Daniel if Bailly filed an application. to 
locate Sioux half breed scrip No. 100 D, June 20, 1892, “on unsurveyed —— 
land which, when surveyed, will be the Nu sof NE. 4 + ‘and N.$ of NW. by - 
Sec. 26, T. B N., R. 19 W., Missoula land district.” | 
— The serip itself seems 6 have been retained. in the local paid for — 

the purpose, as stated by the register in his pias of ay LT, 1894, 
of ‘adjustment of said scrip. when surveyed.” 

Said Bailly filed with the serip an affidavit, iaiieing: ‘that’ he is the 
identical person mentioned in the serip; that there are improvements 
on the land “made by me or under my personal supervision or diree- 
tion, and for my personal use and benefit, consisting of oue frame house 


ten by twelve feet;” that he is at this time occupying and residing in 


said house; he alto describes two other houses | on the land, stating — 


that they are habitable dwellings and occupied. by him; that there are 
twenty acres under fence and in a good state of cultivation, 


On January 4, 1893, J ames D. I ee filed a oe against the 
acceptance of the serip, alleging— 


First: That the proof offered by said Bailly on making location of said cep was 
and is insufficient in this, to wit: . 

That it fails to state whether the impr i venient upon said iland were placea thereon _ 
by said Bailly, or that the. same were Piacoe: thereon under his Bes sonal supervision 
or direction. | 

Second: That the impr ovements. desuaeas in said affidavit were. made by one D. J. 


ac Heyfron, for his own benefit, loug prior to the pretended settlement of said Bailly. 7 
and neither by, or for the benefit of or under the BUD ORVIsION. or direction of a, 


Bailly. a 
Third: That said Bailly on ities. same day ae filed said scrip, deeded the land 


covered thereby to one W. E. Moses who thereupon deeded said land, to Charles. wt 


_E. Cowell who Has. since e- deeded said land to the Missoula pectne Light Co., (a - 
corporation). 

Fourth: The sioeaeant further ee that ie is rniovandal and pelieves that said 
Bailly located said scrip upon said land at the instigation and for the benefit of cer- 
tain persons, to wit: Charles Cowell and J. E. Greenough for speculative purposes 
and not for his own benefit, except as to the amount received by him for the scrip, 
Fifth: Protestant further alleges that such.sale was made through said Moses; 
that said Moses is adealer and broker.in scrip; and that said location was made iy 
-gaid Bailly. for the purpose of oe the law prohibiting the transfer of such serip, 


-. and not in good faith. 


Sixth: That said Bailly never made a bona fide settlement, ostablished his resi. 
dence, or directly connected himself with said land. is 


% 
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In accordance with your office order of April 14, 1893, a hearing was | 
had before the local office, at which one Harry.D. Moore represented | 
the protestant. As a result of said hearing the local officers decided © 
. that the protestant had failed to prove his oe ao and. recommended 

the dismissal of the protest. | | | ad 
- Moore, as attorney for the protestant, filed an a. from said deci- : 
sion on September. 14,1894. Un September 18 following there was filed 
in the local office this paper, addressed to the register and receiver of » 
the local office (omitting the caption and acknowled igement): 

‘You are hereby notified that I have this day; and by these presents do, abandon 
and decline to prosecute further the contest heretofore entered by me against Daniel 
B. Bailly, and I abandon all claim of taking an appeal or prosecuting the said con- 


test further, and relinquish and surrender all possession of the lands embraced in 
said contest, and you are hereby further notified that no person is authorized, inmy 


name, or for me, or in my stead, to appeal, prosecnte or further carry the said con- 


_ test, ad you will make such order. dismissing the said contest as to you. may seem 
meet and proper. — Sa : e ! 


‘This paper seems to have been acknowledged on ecautonibes 12, On 


October 12, following Moore filed an affidavit before the. local office, 


and requested that it be transmitted'to your office, in which he sets up. 
“that he was the duly authorized attorney of record of the protes- 
tant; that he had never had any notice, or been informed by the — 
“protestant, that he was to cease the prosecution thereof, or of any 
- compromise or settlement between the parties, or that his services as 
attorney were dispensed with; that on September 14, 1893, two days © 
after the date of the acknowledgment of the GC soca Ha. Moweatl in- 
structed him to immediately file an appeal in said case, which: he did 
on the same day; he alleges that the settlement between the parties _ 
was collusive, for the purpose of preventing a further investigation into. 

_ the eharacter of the scrip location, and also for the purpose of defraud: 
Ing. affiant of bis fees. In a separate paper Moore asked. leave to 
continue the prosecution of the case as the friend: of the government. 

_ When the matter came up for consideration in your office it was — 
decided. by letter of April 24, 1894, that Morgan had a perfect right to 
withdraw from the case at any stage of the proceedings, and that 
Moore could not be substituted as a party plaintiff, and held that the | 
government,. being a party in interest, the case would. be considered | 
under rule 48, of rules of practice; and on. an examin ation of the entire 
‘record, evened the action of the local office, and held the scrip loca- 
tion for cancellation ; whereupon the defendant prosecutes this se 
assigning errors as follows— | 7 — 


1. In finding and concluding from the evidence that Daniel es Bailly, 1 who made 
_ the above described location, did’ so in pursuance of a y PEL ba ce or under- ott 


7 standing and not for his own benefit. » 


2, In assuming that the location by said Bailly was fraudalent and in violation of : 
2 law, in the absence of any evidence to support that assumption. : : 

3. In finding from the facts and circumstances anything inconsistent with honest _ 
and fair dealing. | 7 
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a In Reney: a manelagian ay ainst the validity of Bally's location from infer ence i 
and suspicion, without proof, , 
5. In reversing the decision of the local officers and in failing to hold said roe ation 7 
valid and intact. : : 
I find in the files the application of Harry D. Moore to make bome- 
stead entry of said Jand, which was filed and rejected April 30, 1894, 
' because it was covered by. the location of Bailly and the same Was 
muder contest. 
There’ is a motion filed by counsel for Harry D. Moore in whieli he, 
as ‘‘intervenor,” seeks to have said appeal dismissed, for the reason 
that no notice of the same was served on the protestant Morgan or 
upou “this intervenor.” This motion will be denied, for the reason 
that defendant is under no obligation to serve notice of this appeal — 
upon either of the parties named. Mor gan had withdrawn from and is. 
out of the case. There is nothing in the files to give Moore the status 
of an intervenor, unless it may be his application to make homestead 
entry of the land. He has acquired no rights in this controversy that 
would entitle him to be heard; consequently, it was not necessary that - 


-. notice should be served upon fink: 
The question involved in this case is very lar gely one of fact; ‘that - 


“is, as to whether or not Bailly had any direct convection with this land, — 
or whether his claim ther eto or the improvements placed thereon, were- 


. for his personal use and benefit; or whether his connection with the . 


land was purely speculative and wholly i in the interest of this defend- 
ant. In your said office letter these facts are sufficiently set forth and 


inasmuch as they are substantially correct, the facts will not be restated, _ ; | 


except in so far as is necessary to meet the argument of counsel. | 
lt may be said here, however, that it is conceded that this tract of 
land had been in the possession of one H. D. Heyfron, for three or four — 


. years prior to June 17,1892; that the tract was par tially fenced ;. that | 


there were thirty-five acres of ground in a good state of cultivation, 
which had been put in crop by Heyfron prior to June. 17, 1892 : that: 7 
there were two houses upon the land, one a log house, and the other 
partly log and: partly frame.. 

Certified copies of the following iietruments are in the recor d— 

A bill of sale, dated June 17, 1892, from Heyfron to Bailly of: his 
dwelling house and all improvements made ay him. on the land. othe 
consideration expressed is one dollar; 

| Warranty deed, dated June 20, 1892, from Bailly and wife to » William 
BR. Moses, for the land: consideration $9, 300. This was acknowledged 
by Bailly in Montana tie day of He execution, and by his wife 1 in oe 
rado, July 2, following; 

- ‘Warranty deed from Moses and wife, “iia June 20, 1892 ta Ghanies 
Cowell and J oseph WwW. Greenough for the land; ‘éénsideration, $3,200; 
acknowledged by Moses on the day of its execution in Montana, and by 
his wite 1 in Colorado, J uy 1, following; : 
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| Warranty deed from Cowell and wife and Greenough and aie dated :, 

and acknowledged September 18, 1892, to the plissoule Electric tet 
Company ; consideration $20,000. oe 
_ This case in many of its fcatirawi is very like that of MeGregor et al. 
». Quinn (18 L. D.,.368Y, wherein it was decided (syllabus)— » ae 
' - A Sioux half-breed scrip location on unsurveyed Jand i is not aueneniced by ae if. 

the Indian prior thereto has not ane or caused to be made, Tn DO vemonts on the 
~ land for his personal use and benefit. 

In that case the facts are set a th, which show that Quinn dia HOt 
place any improvements on the land, but relied entirely upon those 
‘purchased as a compliance with the law. ‘ 
| Congress, by act of July 19, 1854 (10 Stat. , 304), provided or the | 

issuance of Sioux half-breed.’ scrip, and Se the President to — 
issue to Indians who were entitled-to certain lands mentioned, certifi- | 


cates or. scrip upon their relinquishment.of said lands, which might be 


located upon unsurveyed lands “upon which they have respectively 
macle improvements, ” and provided that no transfer of the scrip should 
be valid. 

Under the circular of instructions of J anuary 29, 1872 (1 CO... b,,7 03), 
local officers were directed, with a view to rotect the interests of the 
government, “and to carry out the law -in its meaning,” to see that — 
certain requirements are strictly complied with; among them— 


Ast. That the application must be accompanied with the affidavit of the Indian; 
or other evidence that the land contains improvements made by y or. under -the per- — 


sonal supervision, or direction of said Indian, giving a detailed description. of said ¢ 


improvements, aa that they are for his personal use and benefit; in other w ords; | 
you should be satisfied that the Indian has a direct connection with the land, and is — 


‘elaiming the same for his personal nse. Unless such evidence is filed, you wilh 


reject the application. | . 
In discussing this feature it was said in the MeGregor « case (page 
372)— | | 
_ Itseems to me that it cannot be seriously eonteided that the purch ase of improve- 
‘Inents that are never used or occupied by the Indian is a compliance with the law. . 
But it is conteuded in the case at bar that Bailly did. put. improve-— 
ments on the Jand for his use and benefit, and that he did have a (direct | 
connection with the land. ; | 
The testimony submitted shows what I think may be termed the 
shadowy connection of Bailly with the land. To state it briefly, itis 
this: Here is a tract of land situated in close proximity to Missoula, 
- Montana, that is presumably of ereat valne, if the consideration ex- 
‘pressed in the several transfers is to be taken as any guide. - Heyfron » 
had been in possession of it for several years. He says he and Moses,” 
__ who is shown to be a scrip broker residing in Denver, Colorado, some 
time prior to the.sale, had a talk about selling the land. Bailly, who 
_ lives in southwestern Colorado, and. who says he is a man of very small 


mean at the suggestion of Hickman, who had been in correspond: eae 
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— ence with Moses, went to Missoula, where he met Moses; they went to 
Heyfron and purchased his improvements on:and “rights”. to the land 
for the expressed consideration of $1.00, They admit that this is not 
the real consideration, and Heyfron says Cowell paid him the balance, — 
which was the greater portion, that day: Bailly built a shed on one _ 
of the houses, and says he ate and slept there for three days. . 
, Grantin o, for the sake of argument, that Bailly did build a shed, and 

did stay thére as he says, the question then arises, is this a compliance 
with the law? Counsel contends that it is; that if the half-breed 
erected a mill, or a building for use in fishing, or a store, or a barn, “or 
any equivalent structure not contemplating personal resideuce, it vould | 


Ee be palpably erroneous to hold that the purposes of the law were not. 


complied with.” It is urged that it is not contemplated that residence 
-and home are required; that any improvement “and any direct con- 
nection with the land for his personal use” is sufficient; that 

his direct connection with the land was as absolutely established by his purebase; . 
by going into possession for three days; by his building au addition to the house and 


occupying it, and by the surrender of occupancy of Heyfron, as if, Bailly had lived 
there for a series of years prior to that time. 7 


- Whether improvements placed upon ansurveyed jend by the Tndian 
of the character suggested by counsel hypothetically would. be a com- 
pliance with the law, the Department is not called upon to decide in. 
this case. It will be time enough to do so when cases involving such 
issues are presented. But it may be said that the law under which 
this class of entries is permitted clearly contemplates that whatever 
improvements are placed upon the land must be put there in good faith 
by him, and for his. personal use and benefit, and not for the gain and 
advantage of third parties. And all the instructions and rulings of 
the Department have been in consonance with this view. Thelanguage 
of the instructions quoted above is emphasized in the ‘McGregor case: 


In other w ors, you should be satistied that the Indian has a direct connection 
with the Jand, and is claiming-it for his own personal use. | 


What “ personal use” of, or what “connection witli ie ie: jaa did 
Bailly have? It is so clearly apparent from his testimony that it was — 
only for the purpose of “complying with. the requirements of the stat- — 
ute,” which he so often repeats and dwells upon, and thus enable him. 
to dispose of the same, that it requires no further elucidation than 

| simply reading his evidence. He would have brought his family there 
if it were necessary to “ comply with the law;” he built the shed “to 
comply with the requirements of the statute,” and he lived there three — 
| days for the same purpose. He made 10. personal use of the land or i 
: improvements, and his only connection with it was for this purpose.. 
Ido not understand from counsel that they seriously. contend that 
his acts were other than those stated, or for. any other pur pose. | 
‘It seems to me that this is not such a use as is contemplated by stat- 
| ute; that it is So ) purely speculative in its nature as to be abhorrent to | 
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| the tlie of the Jaw in the aepaeaen of the public lauds. ‘Itwas not, 


In my judgment, contemplated by Congress that this class of entries. 7 


7 should be used as a basis for speculation. It specifically declared that 


any tr ansfer of the certificates or scrip would be invalid, thus strength-. — 
ening the belief that they should only be used for. the per sonal benefit 


| of the scripee. | 
“It is urged that the statute does not require residence on the land, 


aud that there are no restrictions on alienation. This is true, yet in © 


securing public lands good faith and fair dealing are absolutely r equired. 


In my judgment it is fairly shown that there was a scheme here to’ 
get title to this land in Cowell and Greenough, and possibly in this. 
defendant, althongh there is nothing in the record.to show who are the 


| Incorpor ore stockholders or officers of the defendant company. The 
company had an opportunity to be heard upon any and all questions | 
. touching. its connection with the transaction, but offered no. evidence 


| “a except upon the question of the bona fides of Bailly; ueither does. a | 


raise any other question by its appeal. 3 | 
~The services of a scrip dealer are enlisted, es and he and : 


ans : ‘Heyfron talked over the price before Bailly ae to the ground. Upon 


the arrival of the latter a trade was consummated, they three being 


present. Cowell paid the. greater portion of the consideration, the 


amount of which witnesses refuse to disclose. Greenough furnished | 
the lnmber for: building the addition. On the day the entry is made. 


| Bailly, the “man of very small means,” who borrowed the money to 


pay his expenses on the trip, executed a deed to Moses, who on the | 


same day executed.a deed to Cowell and Greenough. Collusion between ~ 


the. parties is denied by. Bailly only, but a critical examination of his: 
9 testimony, in the light of all the circumstances and the evidence: of 
_ Heyfron, does not warrant the conclusion that all these incidents trans- 


oo pired without: premeditation. Here was a valuable piece of Jand, the — 


title to which, while unsurveyed, could not be secured from the goveru- 
_ moent except by use of scrip of some sort, and in order. to accomplish. 
their purpose, the means herein detailed were resorted to. It is incon- 


- ceivable why Cowell should have paid. the purchase price of Heytfron’s. — 
improvements and his right to the Jand upon any other theory than his. — 
_ personal interest in. the deal, and the transfer to him and Greenough : 


for the consideration of $3, 200, and by them to the defendant tor $20,000, 


= are. incidents. satisfactory to my mind that the value of the laud was . 


sufficient inducement to actuate them in the participation im this fraud 
7 upon the government. | oe 7 
It is a well known rule of evidence that fraud is vecely susceptible 


of direct proof, thata mind capable of conceiving fraud possesses inge- 


- nuity sufficient to conceal it; that.it is ordinarily only by circumstances: fe 
outside of the usual course of business transactions of prudent. men, 


which are termed badges of fraud, that a conclusion may be reached — ae 


that would justify a finding that. the action is fradulent i in seule 
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I can not escape the conviction that there is sufficient evidence to — 
warrant the conclusion that there was collusion | between the parties - 
named to frandulently secure title to the Jand in controversy ; that 
Bailly’ S use of and connection: with the land was solely for speculative — 
purposes, and not such a compliance with the law. as contemplated by 
the statutes. | i 

_ Your office jud gment 18 therefore affirmed. 


RAILROAD ee BY STATE. 
“HASTINGS AND Dakota Ry. Co, 


The Hastings and Dakota: railway company is, éntitio’ to the lands rer prior to 

the forfeiture of its charter, and the State cannot, through legislation intended 
— to operate as a forfeiture, and the relinquishment of the Jands by. the. governor, — 
defeat the right of said company to receive said lands through its trustee. 


Say Smith to the Commissioner of the General Land’ Office, Ocioken 7 


ANTE) r | MT, 18002 Gy es (OR BU Gy: 


 . The leg islature of Mintioxota passed an act, which was, -approved and — 
took effect on April 18, 1895, entitled —“An act to declare a forfeiture — 
and determination of the rights of the Hastings, Minnesota River and 


Red River of the North railway company, afterwards called the Hast-— ae , 


ings and Dakota Railway Company, to any of the public lands. within 
this State, heretofore granted or reserved to aid in the construction of | 
the line of road of said company.” | 7 - 
In accordance with section 3, of said act, the governor of said State 
‘ine executed and forwarded to the Deparineut his relinquishment. 


thereunder to the United States of all and every claim of the State of — 


. Minnesota, and the Hastings and Dakota Railway Company, or its 
assignee or trustee, Russell Sage, which has been or might be asserted | 
through the State of Minnesota to any of said lands not heretofore 
conveyed to said company, or its assignee. And in accordance with 
said legislative act the governor requests that said lands be restored 
to the public domain and. disposed of under the homestead laws to 
actual settlers. | 
It appears that in 1857 the Hastings, Minnesota Rivets and Ked River 
of the North Railroad Co. (“afterwards the Hastings and Dakota Rail- 
way Co.”), was incorporated under the laws of Minnesota and author- 
ized to construct a railroad therein from Hastings to the western 
boundary of the State. | | 
By the act of Congress of Sua 4, 1866 (14 Stat., 81), ene was 
granted to the State lands in prescribed primary and jademnity limits, 


to aid in the construction of a railroad “from Hastings: through the 


| counties of Dakota, Scott, Carver. and McLeod, to such point on the 
western boundary of the State as the Tegislature, of the, State mey, 
determine fe ae, ag PE 3 
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Section 3 of said act provided, 


- That the lands harehy oranted ‘shall be subject to the cere of itie legislature ae 


of the. ‘State of Minnesota, for the purpose aforesaid and no other. 
-The State accepted the grant by an act of its legislature ie 


_ April 20, 1867; by section 1 of which it is expressly declared, that the | a 
- State of Minnesots assumes and undertakes the trust pieced inand - 


- by said act and pertaining to said line of road; and section 2 thereof 
_ confers. upon. the corporation “all the lands, interests, rights, powers _ 


and privileges granted to and conferred upon the State of Minnesota ._ 


for- the purpose of aiding in the construction of 3 a railroad ”: &e. under 
ihe act of Congress supra 

The congressional act required the road to be ieueieted within yen 
years from acceptance of the: grant under penalty of forfeiture os all 


- the lands then remaining unpatented. | 


_ .The entire road was finished in 1879, a portion of it being built after | 
the time named in the congressional Braue. but inasmuch as Congress 


~~ had not forfeited the grant this breach of the condition did not forfett 


| “the company’s ri ights under the grant. 


‘ It is settled law that no one can: take advantage of a condition eee annéxed 
to an estate in fee but the grantor or his heirs, or the successors of the grantor if ‘the: 
| grant proceed from an artificial person; and if they do not see fit to assert their 


right to. enforce a forfeiture on that ground, the title remains gi ack in the ses 


grantee.” Schulenberg 7’. Harriman (21 Wall, 44). ed 
In 1872, the Hastings and Dakota Railway Gampany, sold aunt of its - | 


road to the Milwaukee and St. Paul Railway Company, and. in. 1880 | 
sold and. conveyed the balance of its road to the same company. The: 


gales included everything belonging to the grantor company, Snes 
an the land grant and that company’s corporate franchise. 
- Subsequently the State of Minnesota instituted quo warranto pro- 


 eeedings in the supreme court of that State to forfeit the charter of the © 


: Hastings and Dakota Railway Company, and a judgment of forfeiture 
was decreed by that tribunal on December 23, 1886.. os 

By virtue of section 415 of the general statutes of Minnesota Gor i. 
>? 450), which provides that when the charters of corporations ee | 


expired by their own limitation or have been annulled by forfeiture or | 


otherwise, such corporations shall nevertheless continue bodies corpo: . 

rate for the term of three years after the time when they would have | 
- been so dissolved for the purpose of prosecuting and defending actions — 
by or against them-and of enabling them gradually to settle and close 
. their concerns, to dispose of and convey their property and to divide 
their capital stock, the vice president and secretary of the Hastings | 


and Dakota railway company pursuant to the resolutions of the stock- 
holders and board of directors of said company executed on December — 

9, 1889, a deed to Russell Sage, as trustee of the stockholders, to -all 
the lands belonging to said company by virtue of the grant aforesaid, - 


held in trust or otherwise, and the right to prosecute for said company — 
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| all proceedings and actions necessary to perfect the title ot said com pany | 

to lands under said grant. a 
In the case of Hastings and Dakota Railway Company as _ a 

oe it was held (syllabus )— | 


The jndicial proceedings instituted by the State resulting in a decision that fhe - 
| Hastings and Dakota company by failure to maintain and operate its road had for- | 


_ feited all rights and franchises under its charter, including its land grant, except as. — 
to lands already earned, will be accepted. by the Department as final, and determina- 


tive of the rights of the pompenys under the laws of the Ohaus in regard to matters | 
properly passed upon. | 
The judicial dissolution of said company does net defeat the right of the stock- 
holders to select and es through a trustee ae for such purpose, indem- | 
nity for lost lands. : 
Under the provisions of the State. law it was competent. for the stock- One in 


: | said company, after the decree of dissolution, to execute a deed conveying all inter- 
. est in its land to a trustee, for’ the purpose of closing up the affairs of said company. | 
_ and settling the claims of ereditors and stockholde rs, and the power so conv ney et gta 


survives ‘the: existence of the company. | 


The question as to the right of the stockholders ts select and sueaioe. 
through a trustee appointed for such purpose indemnity for lost lands. 
will not be reopened. This question was fully and finally considered — 
in the case of Hastings and Dakota Ry. Co. (supra), and the matters of : 


law and fact adjudicated i in favor of the stockholders, and on November - # 


11, 1893, the United States circuit cout for the district of Minnesota, 
in the case of Hanan v. Sage, wherein the validity’of the aforesaid trust 
conveyance was. assailed, ruled in marmony: with the. aforesaid depart- as 
J mental decision. Z 
The question now to be considered i is whether the State. of Minnesota - 
can defeat the grant by an act of its. legislature intending. to operate 
as a forfeiture, and by the relinguishment of these lands by the gov- 
ernor of the State to. the United States. Clearly on. principle and 


authority, I think not. These lands were certified to the State.in trust 
for the company ; ; the State accepted - them as trustee of an eXpress 
trust; it.is not denied that the lands were earned by the company; this 


. Department and the courts have decided the company to.be entitled — 
to the lands earned before the forfeiture of its. charter, and that the | 
- trustee of the company is authorized and is the BEODSE person to 
~ receive them, — : 
| The aforesaid relinquishment of the State of Minnesota is rejected. oe 
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TIMBER CULTURE CONTEST—ACT OF May 20, 1876. 
PAYTIN ». SMITH | 


A charge of pian to submit final proof under a anne: culture site within the : 
. statutory life of the entr y, must fail where it appears that under. the extension 
of time authorized by the act of May 20, 1876, the entry man is not in default. 


Seeretar ‘y Smith to the Commissioner of the General Land Office, ioeobor : 
11, 1895. | oi D.) 


The plaiiitiff in the case of Rusend: M. Pattin v. Walter 6. Smith 
: appeals from .your office decision of April 7, 1894, dismissing his con- 
test against timber culture entry for the SW, 4, See. 28, T. (139, R. 51, 
Fargo land district, North Dakota. . 
~ S§mith made inber culture entry for the land J fie 5, 1875, aad wae 
December 19, 1892, Pattin began his contest against. the éntry, charg- 
‘ing general. Ralnve, on the part of Smith to comply with the law as to — 
- planting or cultivating any part of said land to trees, and th at not over 
_ two hundred living trees stood thereon. Also yg 


that said entry was made over seventeen years ago and said: Walter C, Smith. has _ 


failed and neglected to make tinal proof, and that final proof can not be made on 
account of the failure or neglect of said Smith to promote the growth of timber 
| thereon. The failure exists atthe present time.. 7 


On the day of the hearing , the ene filed an. amendment to his. 
contest affidavit, saying . 3 | | . 
| that since said action was initiated he as discovered that there is a piece of the | 


land containing ago acres and fifty-four rods, upon which there are oe 6, 400 | 
trees, etc. . 


4 


‘The decision complained of gave a full, fair and elaborate statement. _ 
of the evidence and a review of the law bearing upon the case, and no. 
reason. ig seen for differing from its conclusion. The evidence shows: 
without dispute that the entryman had fully and completely complied. 
with the law against very unusual misfortunes. and disadvantages, and 
had finally succeeded in establishing about forty acres of fine timber. 
-. The only question in the case is the failure to make final proof within 

| thirteen years from the date of the entry. Five times he met with the — 
entire loss of a fine growing crop of trees; once by grasshoppers, twice. 
- by fire,. and twice by floods. Three times he procured extensions of 


time within which to replant. and cultivate the tract. These extensions 


aggregated Six years and were so worded as to eutitle him to believe - 
that. the time within which final proof should be made was itself — 
“extended, the last extension being made at a time which, on its face, — 
gave him a year beyond the life of the entry in which to comply with — 
‘the law; but the act of May 20, 1876 (19 Stat., 54), provides: =. 
‘Provided, further, That whenever a party holding a claim: under the provisions of 


- this act, or whenéver making final proof. under the saime, shall prove by two good 
and. credible witnesses that the trees planted and growing ou said. claim were. 
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destroyed by grasshoppers during any one or more years while holding said claim, 
said year or years in which said trees were so destroyed shall not work any forfeiture - 
of any of the rights or privileges conferred by this act; and the time allowed by 
this act in which to plant the trees and make final proof shail be extended the same _ 
number of years as the trees planted on the said claim were destroyed i in the manner 
specified in this section. 
Sec. 2. That the planting of seeds, nuts, or. cuttin gs shall be considered a ‘compli- 
ance with the provisions of the timber culture act: 
Provided, That such seeds, nuts, or cuttings of the kind and for the purpose con- 
templated i in the original act shall be properly and well planted, the ground properly 
prepared and cultivated; and in case such seeds, nuts, or cuttings should not germi- - 
nate and grow, or shoald be destroyed by the depredatious of gr asshoppers, or from 
other inevitable accident, that the ground shall be replanted or the vacancies filled 
within one year from the first planting: | 
Provided further, That:parties claiming the benefit of the provisions of this act 
shall prove, by two good and credible witnesses, that the ground was properly 
prepared and planted in such seeds, nuts or cuttings, and were 80 destroyed by 
inevitable accident in such year. 


-' This statute applied to the present case would give Smith until June, — 
1893, to make final-proof by its express terms, and at the date of the | 
initiation of this contest he was not in default in the matter of offering 
final proof, even if the time the statute names, within which final proof 
may be made, can be considered mandatory and inflexible under all 
circumstances. | 
- Smith’s eutire good faith is not questioned and he was not in default 
in any matter at the time that the contest charges were. preferred. 
Your office decision is affirmed ; the contest is dismissed, and Smith . 
will be allowed to make final proof, if no other objection exists. _ 


| RAILROAD GRANT-INVALID SCHOOL INDEMNITY SELECTION. 
 S10ux, Ciry anp Pacrric RB. B. Co. +. WIESE. 


A school indemnity selection, made prior to statutory ations therefor, dees not 
_ reserve the land so selected from the operation of a railroad grant. 


Secretary Smith to the Commisstoner of the General Land Office, October 
1G, 2090, | * | (W. BF, M.) 


The land involved in this case is the NE. 4 of the NE. 4 of section 
21, township 17, range 11 E., in the land district of Neligh, Nebraska, . 
and. lies seichin the limits of the grants of 1862 in aid of the Union 
Pacific Railway and the Sioux City and Pacific Railroad companies. 

- By letter of November 24, 1891,. your office, in passing upon the 
statis of this land, held that it was excepted from the operation of the. 
grants by virtue of a State indemnity school selection of date July se 
1858, which selection, though invalid, had remained of recotd until 

July 3, 1880, when it was canceled by your office. By the same letter 


. a selection of the Union Pacific Railway Company of the land in ques- _ 
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| fon was canceled, and the latin ‘of the Sioux” City ana Pacifie Rail- — 
road Company was denied. rete was no appeal by either company 
from this decision. | 
- Meanwhile, on September 25, 1893, Ania’ Wiese was allowed to 
make cash entry of the land, ‘and on October 17, 1894, Burdette, 
Thompson and Law, of this city, counsel-of the Sioux City and Pacific - 
Railroad Company, filed in your office a protest against the issuanceof 


. patent to Wiesé, setting out various grounds of objection thereto. - This — - 


protest was dismissed, and the. company, though intending to appeal, 


failed, through iriadvertence, to file one same before the expiration of — ; : 


the tae allowed therefor, 


~ When the appeal was presented to your Siico: it Was rejected, ‘for ae -_ 


- reason that it was sought to be filed out of time. | 

The company has now presented to this Department a Hanis verified 
petition for certiorari; wherein all the foregoing facts are set out, the 
same being secompanied by copies of the decisions re ed by your 
office and of which complaint is mace. 

This Department is asked to interfere at this stage of the proved: | 
ings.on the ground that your office erred in holding that the invalid 
school selection of the State of Nebraska operated to except the land ~ 
from the. grants, and that inasmuch as this action can not in any man- | 
_ ner affect the real title to the land, and since only a question of law is 
involved, it is the plain duty of this Department under its supervisory 
authority to correct an error, which the courts when appealed to would 
certainly rectify. 

Since the decision of your office error of, this Department has 
held, in the case of the Union Pacific Railway Company v. United - 
States (17 L. D., 43), that a school indemnity selection, made prior to. 
statutory author ity therefor, does not reserve the land so selected from ° 
the operation of a railroad’ grant on definite location of the road, and 
in that case the earlier one of Fitch v. Sioux City and Pacific Railroad 

Company was in express terms overruled as to that point. - 

It appears, theretore, from the ex parte showing presented, that the 
petitioner is entitled to the relief prayed for, and the record ue be i 
duly certified to this Department accormnely. : 
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RAILROAD LANDS—PRICE OF LAND. | 
JoEL H. Davis ET ‘AL 


Odd numbered sections excepted from the orant to the Union Pacific, aud sold to 
grantees of the railroad company under section 5; act of March 2; 1887, are 
properly: rated at double minimum. | A 


Secretar y Smith to the Commissioner of the Cone ab Land Offic ice, October 
; 48, 1895, an “(E.M. B,) 


The various tr ae involved j in this case boastitn ke the S. 4 of section 
3, T.5 N., RB. 65 W., 6th P. M., Denver land district, Colorado. 
~The pond showa. that ede the fifth section of the act of March 3, 
1887 (24 Stat., 556) the following cash entries were cee - 
.. Joel E. ‘Davie for the E. 4 of the W. 4 of the SW. 4 , and the EH. § of 
the sw. 3 $, and the W. 4 of ue SW. 4; . | 
Charles Cainp for the W. $ of the W. 4 of the SW. 4 4; 
Charles Emerson for the E. 4 of the SE. 4 of SEH. 4; 
_ Annie Burrows for the W. dof the NE. 1 of the SE.4;- _ | 
Mary E., Frank A. and: Fred M. Dille for the E. 4 of the NE. ¢ of 
the SE. oe _ 
- Robert Hale for the W. rl of the SE. 4 of the SE. 4 | 
These various entries were allowed dee the soctrie laid eae in 2 | 
Union Colony et al. v. Fulmele et al. (16: L. D., 273 and 17 L. D., 358). 


At the time of making the eutry the er claimants offer ad $1.05. ° 


an acre, which was rejected by the local officers and $2. o0 demanded, | 
which was paid under protest. | 
Upon. appeal your office decision approved: for patent cies various - 
entries and held that the local officers had properly charged $2.50 an 
acre, from which action as to the price of the land the various. pee | 
appealed, claiming the price asked to be improperly charged. . 
They were allowed to purchase under the act of March. B, 1887, for 
the reason that they were bona fide purchasers of their r espective tracts, 
believing at the time of such purchase that they were railroad lands. 7 
These lands are rated at double minimum price because they are 
within the limits of the grant for the Union Pacitic railway company. 
The act of March 3, 1887, provides for making “payment to the 
United States for said lands a the or UAL government price for like 
lands.” * | 
| While, under the por tion of the act just quoted, the term toplinaey 
government. price” would, reac by itself, seem to indicate that the — 
minimum valuation of $1.25 per acre was intended, yet, when read in. 
connection with the words “for like lands”, which immediately follow, 


ag Ae am of opinion that the double minimum price charged was a proper — 


one, inasmuch as “like lands” should be sold at that price. 
The decision eyed from is therefore affir med. : 
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SPAULDING wv N ORTHERN eon R. AR. Co. 


| “Motion for review of. departmental decision. of July 16, 1895, 21 L, Dy | = A 
.* 2D denied by Secretary 8 Sinith, October 18, 1895. | : 


PHA CTICH: SH RVICE OF NOTICE BY PUBLICATION. 


-BRorEn Vv, JASKOWIAK, 


ote In the service of notice by pub leptin the copy af the notice to be sent by pedinierse ; 


mail should be directed to the ‘last known address” of the defendant, and not 
to the post: office nearest to the land involved 1 in the contest. 


| Secretary y Smith to me Commissioner of the General Land ee Ociites 
a 48, 1895. hee ate (EM. R,) 


athia case involves the Nw. 4 + of Sec. 4, D. 45 N, R, 21 Ws St Cloud 
land district, Minnesota. ; | 
The record. shows that on Febraary 20, 1888, J ohn J askowiak made | 
homestead entry. for the above described ‘tract. | 
On August 9, 1892, Charles Broten filed his affidavit of contest, alleg: 
ing abandonment on the part of ‘the entryman. | 
On December 19, 1893, the local officers rendered. en decision in 
favor of contestant, and, upon appeal, your office decision of June 20, 
1894, remanded. ‘the. case to the local office on the ground that the 
- service of notice upon the defendant was defective, and. they were | 
| ordered to allow the contestant thirty days in which to apply for notice 
. and proceed under the rules of practice. If the entryman did not . 
~ respond. after due notice, the testimouy already taken. would be sub- 
mitted ;. and further, if the contestant failed to take any further action » 7 
. the local. officers were directed to dismiss the contest. a 
It appears from the record that at. the time of making. momeetend | 
entry the entryman gave his address as Silver Lake, McLeod county. 
The record shows that he was served by publication aiid that notice of. 
the affidavit of contest was mailed to him at t Sturgeon Lake, Minnesota, ao 
and returned as “not called for.” — 7 
Rule 14 of practice IS as follows: 
“ WwW here notice is given by publication, a copy ee the notice shall be mailed by | 
registered letter to the last known address of each person to be notified, thirty days : 
_ before the date of the. hearing, and a like copy shall be. posted in the register’s 
office during the period of publication, and also in a conspicnous piace upon the- 
land for at least two weeks prior to the day set for vhearing. irae Ba 
In order to gain jurisdiction of the parties in. cases where ee: ie 2 
served by publication, it is necessary to strictly folow the requirement | 
of the rule. The rule does not provide for the sending of notice to the. 
‘post office nearest the land, which was done in this case; but “to the. — 
last known address” of the defendant. In addition to this it Bp peaty: te 
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that the sesision Sere by you is in the nature of an Bi rlogy oie 
order and therefore not appealable. The ri ight of appeal would only 


ripen when final action was taken by the local officers, under the diree- — 


tion contained in your decision... — 
The decision appealed from is affirmed. 


GRANT OF SALT SPRINGS AND SALT LANDS TO THE. STATES. 
THE STATE OF ALABAMA. | | 


In the grant of salt springs and salt lands to the several States. the phrase, “the. 
-land reserved for the use of the same” means the section including each sal& 
spring. . . 

~ The Department is without authority to withacsw from settlement and entry Tauelee: 

for the benefit of the State under said erant,-as necessary and proper for the 
| working of salt springs that are not in use py the State. | 


| ‘Seer etary Smith to the Governor of Alabama, October 21, 1895. 7 
(J.D) he ae ti) * 


Your letter ( which bears no date and was handed by yourself to me 
in person some time last August), in relation to salt springs and salt 
lands alleged to have been granted to the State of. Alabama by the 
United States by the act of March 2, 1819 (3 Stat., 489), was, on Sep- 
tember 28, 1895, referred to the Commissioner of the General Land 
Office for investigation and report. 

Your letter calls attention to the act aforesaid, and alleges: 


A That there are seven of said salt springs situated as follows: One in section Ble 


one in section 22 and one in section 27, in township 7 N., R. 1 E.; and one in section, . 
33 and one in section 34, in ae 6N.,R.2E.; sia: one in section Ot: and one in 
section 28, in township 5 N., 2E.; Clarke notte: . | 
II. That there never was ee by the President of the United Sinton, nor by 
the Commissioner of the General Land Office, any of said public land in the sections 


' named, or elsewhere for the use of said salt springs; nor did the President ever 


designate ‘such other lands as may. by the President of the United States be deemed: 
necessary and proper for working the said salt springs, not exceeding in the. whole 
the quantity contained in thirty-six entire sections,” and 

If. That each of the said salt springs have at intervals been worked and salt 
mate thereat; but nothing of the kind has been done for several years past; and. 
the United States has ‘permitted to be taken up much of said land by cash enti and . 
more recently by homestead entry, even in large part the sections in which said salt 
springs are located, thus rendering it impracticable to work the same pr ofitably. . 


And therefore, your letter, in behalf of the State of Alabama, requests ae 

: the Secretary of the Interior, under and by virtue of the ¢ authority oF 
the President under the statite aforesaid— | 7 
lV. To designate and set apart to.the State of Alabama, the areca seven sec- 


tions of lands on which said salt springs are situated; and also that the following © | 


lands adjacent to said salt springs, or as near therels as practicable, which still 
- remain vacant, be granted to the said State, in lieu of those lands immediately adja- . 
~ cent to said salt springs, which have been entered and taken up by private parties; 
all being in townships north and ranges east of the St. Stephens ee State of 
7 ‘Alabama, to wit: ; 
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“Then follows in your letter a list embracing the seven sections atore- — 


. s aid, and two hundred and forty-two smaller tracts or subdivisions, - 


| aggregating 23,165. 35 acresof land lying within an area thirty miles long 

- north and south: and varying In width from six to eighteen railes. Three | 
maps are also attached to your letter as part thereof, intended to show 
the location of the salt springs and the subdivisions of land embraced 


| _ in your application. 


In reply I-have the honor to communicate the result of examination 
of public records in this Department. 

By section 6 of the enabling act: of March 2, 1819 Bs Stat. , 489), Con-, 
gress “offered to the convention of the said territory of Al eatin. when 
formed, for their free acceptance or rejection, which, if accepted by the 
convention, shall be obligatory upon the United States, the owns 
proposition: : 


Second. That all salt springs within the said bderitors: and tig lattes reserved for 


| the use of the same, together with such other lands as may by the President of the 


United States be deemed necessary and proper for working the said salt springs, not 


-. exceeding in the whole the quantity contained in thirty-six entire sections, shall be ~ . 


granted to the said State for the use of the people of the said State; the same to be 

used under such terms, conditions and regulations, as the “agialatare of the said | 
‘State shall direct: Provided, That said legislature shall never sell, mor lease 1 the 
same for a longer term than ten years at any one time. 7 


On August 2, 1819, the convention. of the people of Alabama, iy 


ordinance accepted said proposition; and afterwards gave notice thereof 


to Congress. By joint resolution, approved December 14, 1819 (3 Stat., — = 


608), Congress admitted Alabama into the Union as a State. Where- | 
upon, by force and virtue of the aforesaid legislative grant, the “salt . 
springs” aforesaid, and “the lands reserved for the use of the same,” 
aforesaid, became vested in the State of Alabama, for the useés and 
purposes ‘prescribed in the enabling. act aforesaid. ? 
- “All salt springs within the said territory and the lands re for 
the use of the same,” is a phrase which has had a fixed and definite 
legislative meaning ever since the passage of the act of May 16, 1796 
(1 Stat., 464); which was the first act to authorize the sale of public 
lands, antl is the basis of the government’s system of surveys. Therein 
- Congress enacted (in section 2), that “every surveyor shall note in his 
field book the true situation of all mines, salt licks, salt springs ane 


. ‘mill seats which ‘Shall come to his knowledge;” and (in section 3), 


that a salt spring lying upon a ek which empties into the Sciota river on the east. 
side, together with as many contiguous sections as shall be equal to one township, 
and every other salt spring which may be discovered, together with the section of 
one mile square which ' ineludes it, shall be reserved for the further disposal of the | 
United. States. Bias 3 : | | 


| The condition of the country, the lack of means of Sciauspen ation 
and the necessities of the pioneers, constrained Con gTess to reserve and : 
retain for its own disposal all salt springs and six hundred and forty. 
‘acres around éach spring, for the use and benefit of all the people, in 
1438—VOL 21-21 | . 
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order that salt night be: as free as.air and water, as: far: as pomible. 


_. The policy thus inaugurated was. steadfastly thaintained: and extended — 


to all the territories successively, in the acts passed for the sale of 
public lands therein. (See the opinion of Davis J. in the case of Mor-. 
ton v. Nebraska, 21 Wallace, 660-667.) — | - 

‘Congress nade partial disposals as follows— 

By the enabling act of April 30, 1802.(2 Stat. ; 173), Sondeess ane 
to Ohio, in addition to the great Scioto Salt Springs Reservation, “the 
salt springs near the Muskingum river, and. in the ee tract, with 
the sections of Jaud which include the same.” -_ : 

By the enabling act of April 19, 1816 i Stat. , 289), Congress granted 
to Indiana © 
all the salt spr ings within the sad conser and the land reserved for the use of the 


same, together with such other lands as may by the President of the United States 
be deemed necessary and proper for working the said salt springs, not exceeding . in 


7 the whole the quantity contained i in thirty-six entire sections. : 


_ By the enabling act of April 18, 1818 (3- Stat., 428),. Congress Seated 
to Illinois ‘all salt springs within such State and the land reserved _ | 
for the use of the same,” and nothing more. | | 
The draftsman of the enabling bill for Alabama followed the lan- 
guage of the Indiana act aforesaid. In every case the words “and 
the land reserved for the use of the same,” meant the “section of one 
mile square which includes each salt spring.” Accordingly, the legis- 
— lature of the State of Alabama, on December 17, 1819, took possession | 
and control of all the salt springs then existing in the State, and of 
one. whole section of land a ee each spring, py passing an act in 
_ the following words: | , Pe 
Be it enacted by the Senate and House of Pioieesantatiog ofthe State. of Ala-_ 
bama in general assembly convened, That the governor be and he is hereby author- | 
ized to appoint one fit and proper person, who shall have power to lease the salt 
springs and lands donated by the Congress of the United States by the act of the 
second of March, 1819, to this State, for a term not exceeding that stipulated in said’ 


act of Congress, on such terms as will ensure the working the same most save 
and most advantageously to the State. 


I find that ‘an act to establish the Bank ae Alabama? approved 
December 20), 1823, enacted — | 
that all the moneys that may arise from the lease of the salt springs eeeies to this 
State by the United States, shall form a part of the capital of said Bank, and that 
the proceeds shall be vested so as to continually i: increase rahe capital until otherwise 
provided by law. 

1 find also that on January. 5, 1827, the asinine passed an aet. to 
extend Seth Hunt’s lease of ihe = salt springs and the lands reserved 
to this State by the United States for the support of salt works,” for a 
term of ten years from and after the first day of January, 1827. __ 

From this history I infer that, between 1819 and 1837, a period of sev-. 
enteen years, the State of aba was in continuous possession of salt 
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= springs, presumably. all the springs that were then known, and of six | 
' hundred and forty acres of public lands with each spring, under a 
title which is the best the government can give, to wit: a congressional 

grant. If it be made to appear that this Department has improvidently - 


- issued’ patents for any part of the lands which were granted to the 


State of Alabama in 1819, upon the regnest of the State to this effect, 
this Department will consider the propriety of recommending the 
Attorney-General to institute suits: to. have such. patents judicially. 


declared null and void. 
For seventy-five years the State of Alabama never alleged that any 


_ other lands were necessary or proper for the working of said salt springs; 
and never made avy application to the President for the exercise of the 
discretion vested in him by the-granting act.. Such protracted. inac- 
tion warrants the presumption that the State has always deemed that 
“any other lands were unnecessary for the working of said salt: springs.: 
After January 1, 1837, when steamboats and railroads had increased. » 
facilities for tra ngnottation, it became unprofitable to-make salt by boil-. 
ing salt water; and the salt springs of Alabama were not worked, and. 
apparently were regarded of little value. For I find that on February 
13, 1843, the legislature of Alabama EpeRsce a Jute: resolution in the 
following words: . | | 
That the governor be, and he 18 “hereby authorized, aiter obtaining the necessary 
information in relation to the salt springs and wells belonging to the State, to farm 


them ont to the best advantage, and take the peneseety bonds and security for the 
proper working and care of the same. 


It does not appear that anything Was ever ae nider this resolution. 

In the year 1861, the legislature of Alabama resumed possession of 
the salt springs and the lands appurtenant, and worked them for four 
years to their utmost capacity. A great many acts were. passed, which 
show that new salt springs were discovered and opened. Wells were | 
dug, and artesian wells were bored to tap the subterr anean springs and: 
increase the number of vents through which salt water might be pro- 
cured. It can not. be conceded that each new vent when opened, carried 
with it title to six hundred and forty acres of, public lands. 
On February 23, 1866, the neeielayure of Alabama passed an act, in 
the following words | 


That. the governor of this State is hereby authorized fa appoint a suitable agent, 
whose duty it shall be to superintend the salt spri ings and sait lands donated to this 


‘State by the Congress of the United States; to- prevent. all trespass and: waste on iol 


said lands; to lease the springs and lands on such’ terms and conditions as he may 
' gee fit; to settle all accounts with any former agent or agelts, lessee or lessees; to 
take Cars of all property, debits and demands due the State, from all andevery _ 
- person; and generally to save and secure to the State whatever ae debts and. | 
demands due the State on account of said lands. | 


With the State in full possession, the salt springs and salt. nas | 
ain passed into disuse, as appears by your letter, wherein you state, 
that feed: salt a have at: panes been worked and salt made 
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| honed but nothing g of the kind has been done for cece years past. 7 
This Department perceives no reason why other lands should be deemed 


iS “necessary and proper for the working of salt springs which have not 


been worked for nearly thirty years past. This Department has no~ 
authority to withdraw from settlement and entry two hundred: and 
forty-two. tracts of land, which may furnish homesteads for as many’ 
citizens with their families; and make them inalienable forever, by 
dedicating them as necessary and proper for the wor king of salt works 
which are not in operation. This Department has no authority to 
grant indemnity or lieu lands in place of lands specifically granted by 
Congress, unless such authority be expressly conferred by Congress. | 
_ The field books, or field notes, of the peenret of township 7-north 
range 1 east, township. 6 north range 2 east, and township 5 north 
range 2 east, St. Stephens’ meridian, made in the year 1811, are not to 
.be found in the General Land Office. Copies of them may be on file in — 
the office of the Secretary of State of Alabama. They ought to show - 
the true situation of all salt. licks and salt BPLUIES that came to the 
-. knowledge of the surveyor in 1811. | | 
_ The field notes of the survey made in 1849 are oof record fee. They | 
show the location of all salt licks and salt springs known at that date. — 
For the foregoing reasons, I am reluctantly constrained to deny the . 
‘request of the State of Alabama, pr esented by you as oe in ‘your ig 
letter aforesaid. | 


—————— 


REPAY MENT—PURCHASE OF RAILROAD RIGHT or WAY—FORFEITURE. | 7 
CHICAGO, MILWAUKEE AND Sq, PAUL Ry. Co, 


The panier of the Chicago, Milwaukee and St. Paul Railway Company, under its 

agreements with the Sioux Indians, for the right of way across their reservation, _ 
was originally in the nature of a deposit to await the action of the Secretary: of 
the Interior and Congress, but when Congress ratified said agreements, and the 
company accepted the terms of the ratification, the matter became an executed 
contract. The company had bought an easement and paid for it, taking the 
same subject to forfeiture for nou-performance of conditions subsequent. -The 
failure of the company to build its road within the time stipulated, forfeited its 
right of way by its- ‘own default, one itis uot entitled to se of the 
money paid therefor. 


Secretary Smith to the Commissioner of Indian Affairs, Osivie 21, 1895. 
ae 2% 4 | == (GB. G) 


This is in the matter of the application of the. Chicago, Milwaukee 
and St. Paul Ralway Company for the repayment of certain moneys, | 
amounting to the sum of $15,335.76, deposited by said company with 
the Secretary of the Interior upon four several agreements with the 

- Sioux Indians of Dakota in the year 1880 for right of. way and depot 
grounds described i in said agreements upon, across, over and through — 
what was then the Great Sioux Reservation in. Dakota. 
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“The petition of said company recites, substantially, that said money 
owas paid as aforesaid; that said noresinents were approved by the 
Secretary of the interion, but were never approved or ratified by Con- 
-. gress; that the company has not received, and, according to the deci- 


sion of the Secretary of the Interior and the subsequent acts of — 


Congress, can never receive said land, or any part thereof, as agreed. 
with said Indians, and that no consideration whatever has been 
received for said deposit.. That said lands and all of the same, for — 
which said ‘money was deposited, according to the provisions of what 
is known as the Sioux bill of March 2, 1889 (25 Stat., 888), have become 
-a part of the lands open to settlement, and have been, or ure to be, . 
-. gold for the benefit of the Sioux Indians according to the provisions of 
~ said act, and for which lands and all of the same the said Sioux 
Indians must receive the full sum of money per acre that they received 
for their Jands under said act, as provided by section 21 of said bill. 
_ And that such terms were imposed by the provisions of the Sioux bill 
as so changed the agreements and contracts of the company with said ©. 
Indians us to render it impossible for the company to comply therewith. 

It is asked that the company be allowed to withdraw said deposit. 
. The contention that Congress has never appr oved or ratified the agree- 
ments of said’ company with said Indians has already been decided 

-adversely to the petitioners by this Department. _ 

In the case of King v. the Chicago, Milwaukee and St. Paul Rail- 
way Company, in which the rights: of the company rested largely on — 
just the opposite position from the one now taken by it, the Depart- 
ment adjudicated the question in favor of: the Railroad ereny, and 
held that— | _ 
‘The express language of the act, that said company shall have the right to take _ . 
anduse for . . . . depot and station privileges, machine-shops, freight-house, 
round-house and yard facilities, prior to any white person, and to any corporation © 
or association, so much of the two separate sections of land embraced in said agree- 
_ ments ; shows that it was intended toratify aud confirm said agreements (i4 L. D., 

167). : 
The act. here referred to is the act of March 2 2. 1889. (25 Stat, 888. ) - 
That Congress by said act modified the original agreements of the com- _ 
pany with said Indians is not material. This the legislative branch of 
the government certainly had. the power to do, and it appears that the 
-company accepted the agreements as modified by Congress, by ‘com- 2 


plying with certain preliminary requirements thereof, the company _ 


having afterwards, in 1890, filed its maps of definite location, which 
maps were approved by the Secretary of the Interior on June 24, 1891. 
‘The 16th section of sald act, provided, among other things, as follows: 
And the said railway companies, and each of them, shall within three years after 
this act takes effect, construct complete, and put in operation their said lines of: — 


road; ani in case.the said lines of road are not detinitely located and maps of loca- 
tion filed within the periods hereinbefore provided, or in case the said lines of road | 
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are not constructed, oainisiga: and Auk in operation atti the time herein pro- 
vided, then, and in either case, the lands. granted for right of way, station grounds, 
or other railway purposes, as in this act provided; shall, without further act or | 


ceremony, be declared by proclamation of the President forfeited, and shall, without — 


entry or further action on the part of the United States, revert to the United States — 
and be subject to entry under the other provisions of this act; and whenever such — 
forfeiture occurs the Secretary of the Interior shall ascertain the fact and give due 
notice thereof to the local land officers, and thereupon the lands so torfeited shall. be: 
open to homestead entry under the provisions of this act. 


| The company having failed to construct its road within the time. 
required by the act, all of its rights became subject to forfeiture there- 
under, and as provided therein, and on December 5, 1894, the Presi- 
dent of the United States issued his proclamation forfeiting all interest 
of the company to the United States. 7 
~The question remains,—Is the company entitled to a repayment of 
the money applied for? | 
The contention is that the money was not paid, but deposited, and 
~mnay therefore be withdrawn. 
 « This contention is not sound. The original agreements stipulated 
that the money should be “paid”, the act of Congress ratifying said 
agreements provided that the money should be “ paid” ; and, moreover, 
the contention of the company has heretofore always been that it was 
a@ payment. 
In the case of. the Chicago, } Milwaukee and St. Paul Railroad Co. 
(19 I. D. , 429), it was said in reference to this same transaction : 


These selections were approved by this department, and payment made ny right 
of way and station purposes, amounting to about $15,000. 


An examination of the record in that case also shows that this was 


the contention of the company. Counsel for the company say in their 
_ brief: 3 


So far as the rights of way and lands.lying west of the Ascent River are con- 

cerned, we can add nothing to our letter of June 1, 1893. We have paid for those 
- rights over fifteen thousand dollars in money, and the government pons the same 
for our rights there. 


BG 


While originally this payment was in the nature of a dasa to await - 
the subsequent action of the Secretary of the Interior and Congress, — 
when Congress ratified the same and the company accepted the new 
conditions imposed, it became an executed contract; the deposit became 


a payment. The company had bought an easement, a right of way and 


station grounds, and paid for them. 

That the interest bought by the company was an easement there can 
‘Depo deabi. Che agreements and the act of Congress referred to both 
provided that the lands purchased by said company should be used for’ 
right of way and station purposes and no other, and the act provided 
for forfeiture in case of non-user—that is, in case the road was not 
built within three years. The rule is that money paid in pursuance of | 
a contract which is rescinded or abandoned. by the mutual consent of 
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- the parties, or by reason of the laches or default of the payee, may 
always be recovered back, if the payer is not in default in any respect. . 
But it cannot be affirmed in part and rescinded in part, except by 


mutual consent, nor can the money paid be recovered back if both : | 


parties are in default, nor ‘if the contract still remains executory and 
open. Waits’ ‘AchoE and Defences, Vol. 4, pages ool, 502 ) CASES cited ; | 
also Bales ». Weddle (14 Ind., 349). 

The contract between. the railroad colnpany aid the Indians was 
from the disability of one of the: contracting parties executory in its. 
nature. If Congress had ratified the agreement in terms, it would 
have become an executed contract. But Congress saw fit to change’ 
some of the conditions of the contract, and it was, of course, not 
binding on the company until it accepted the new conditions imposed. 


- This it could have done in terms, or by performing any act denoting | 


its acceptance. When the company made its survey and filed its maps — 
of definite location in conformity with the requirements of the act of — 


. Congress, the contract became complete. It took the right of way 


eee to forfeiture for non-performance of conditions subsequent. | 
~The company failing to build its road within the time stipulated 
‘forfeited its right of way. It was of its own default. It was not pre- — 


vented by the Indians or the Government from building its road within — 3 


7 the time stipulated, and on principle and MUDNORIGy: cannot recover the 
_money paid. | 
If one of the parties-t to. an abandoned or violated contr act. eee 
‘recover money. paid by them where both parties are in default, it 
follows a fortiori that the Perey in default can moe recover from the 


‘party not in default. 


Leaving out of the question the Adueiary elation which the Secre- 
_ tary of the Interior sustains to the Indians, the law does not warrant 
a repayment of the none applied for. : ? 


PLACER ENTRY—BUILDING SONE—SCHOOT. LAND. 
PARIS GIBSON E ET ror 


: Land embraced within a placer entry of a tract chiefly valuable for ordinary build- 
ing stone, allowed at a time when such entries were recognized under the 
departmental rulings, is by such sale excepted from the subsequent operation 
of the grant of school lands to the State, and the. entry therefor, appearing to 
have been made in good faith, may be carried ‘to patent. 


Secretary Smith to the Comméasioner of the General Land orfiee Ovieier 
; : #4, 1895. : . : 


On J anuary 30, 1895, the Department pentlened a deciaion i in the case a 
of Paris Gibson et al., denying a motion for review of departmental . 


decision of. September 26, 1893 (unreported), in the matter of the mineral nae 


a Nos. 2003 and 2004, made October 8, 1889, upon olieged placer | 


6 
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claims embracing the SW, + “of section 36 and the SE. 4 4 p of section 30, : 


me T. 21.N, RB. 3 E. ., Helena, Montana. 


The aforesaid decision of J anuary 30, 1895, cee not been promulgated | 
by your office, and the case is now Berore. the Department on motion of 
the mineral claimants to recall and vacate said decision. a 
The grounds upon which the present motion is “predicated are, 

‘substantially — | | - 


Ist. It is error to hold that lands chiefly valuable for ordinary ities stone. are 
not mineral lands and subject to location and entry as a placer. 

2d. That even if it was error to allow the entry of such lands under fis placer 
mining laws, that ander the well established ruling and practice of the land. depart- 
ment at the date of location and final certificate, such entries were allowed, and 
that property rights initiated under departmental construction once established, 
should not, and cannot, be defeated by al subsequent change of construction. 


If this latter contention is sound, the question as to the classifi- 
cation of lands vane onlery for. ee bulging: stone may be 


— waived. ius 
That part of the land enter ed, eens is in ‘scutieveiee herein, to wits ag att 


a the SW. # of section 36, was — the. act of May 26, 1864. (13 Stat., 


85-92), organizing the Territory of Montana, Paeericdl for the panelit " a 
of the.common schools of the State or States that might thereafter be — 


- carved out of said Territory. The State of Montana was admitted into. 
the Union by the act of February 22, 1889 (25 Stat., 676- ~684). Oy 
10 of said act is, in part, as follows— i 


That upon the admission of . . . said State into the Union sections numbered: 
16 and 36 in every township of said proposed State, and when such sections . 


have been sold or otherwise disposed of by or under the authority of any act of 


_ Congress, other lands equivalent thereto . . . . are hereby granted to said 
State for the support of common schools. | | 
‘The State was admitted into the ernie on Noweuber 6 3, 1889, by ths 7 
 President’s proclamation of that date (26 Stat., 1551), ¢ aad the grant 
— took effect on that date, and the land in controversy passed to the» 
‘State, unless it had, at that time, been sold or otherwise disposed of 
by or under the authority of an act of Congress, ‘This, of course, pre- 
supposes that the land is not mineral, for in that event, it is excepted 
from the grant by section 18 of the act. The land i in controversy was 
entered. by the mineral claimants, AS a ae eae at the ee nas 
1889. The tract het fad been posed of under seeaon 3309 ot Ee 
“Revised Statutes just one mouth before the grant to the iat. attached, 
and, therefore, did not pass under the grant. oe 
| In the case of the State of peste V Bachelder e U. 8. 1100) it 
was held (syllabus) : | 


Neither the act of Congre: ess of 3d March, 1849—the organic alae of the Territory of 


. Minnesota, which. declared that when the Rabie lands in that ‘Territory shall be sur- 


veyed, certain sections, designated by numbers, shall. be and ‘‘hereby ave reserved 
for the purpose of being applied to schools”—nor the subsequent act of February. — 


‘at bar. In that case it was held that land valuable chiefly for ordinary | 
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-- 26th, 1957, providing for the admisston of that Territory into the Guten and mak-- 
ing the same reservation for the. same. object—amounts so completely to a “ dedica- _ 
- tion,” in the stricter legal s sense of that word, of these sections to school purposes, 
_ that Congress, with the assent of the Territorial legislature, could not bring them — 
_. within the terms of the pre-emption act of ‘1841, and give fier to settlers w ho, on 
_. the faith of that act, which had been extended in.1854 to this ‘Territor y had settled 
— On. and improved them. : 
The Territory of Montana coming into the Ginion, of Sistes aecepted: | 
the conditions laid down in the act of February 22, 1889 (supra) aloong 
which, as has been seen, was, in effect, an aoteoment to take indemnity-. 
- lands whens sections 16 and 36 had been sold, or otherwise cispueas of, 
_ under the authority of any act of Con gress. 
This act does not say lands properly disposed of, so it.makes no . 
difference to: the State. whether it was an erroneous disposition, or 
whether the tract was subject to mineral entry or not. It has been 
sold under the act of Congress, and the State is protected fully by the — 
indemnity clause. | The issue is then. between the entryman and the | 
government. | se 
Inasmuch as the practice: of the land esancnett at the aie of | 
the mineral location herein was to allow placer entries on lands: of the — 
-character herein applied for, and it appearing that these entries were 
_ mmade in good faith, believing the lands were subject to appropriation | 
~ under the mineral ae and it ‘farther appearing that. payment has. . 
been made and final certificate issued, I am of opinion that the entries —_ 
should. be passed to patent. _ 
.. The case of South Dakota v. VeanGne Biane Co. 16 Li ‘D. , 263), does. - 


not control, nor is it in conflict with, the conclusions reached in the case: | 


building stone was not subject to entry under the placer mining laws, Ech: 
and that the land. in controversy therein passed to the State under its: i a 


‘school grant. But that case was before the Department on an appli- | 
cation to enter; whereas, in the case at bar, final entry has been allowed, ' 

| payment made and panei issued, and the entrymen_ present a 
vested right and ask for patent. (115 U-S. ae i, In other mores in| 
- the case cited, the land had not been sold. 

But I do not intend by this distinction to dean an eer of the 
case of South Dakota v. Vermont Stone Company, SUPT. —_ 
Contemporaneously with the: passage of the act of July 9, 1870 (16 | 
Stat., 217), the land office held that lands chiefly valuable for building ~ 
stoné were mineral lands and subject to location as placer... This view’ | 

was sustained by the Department (see H. P. Bennett, Jr.,3 L. D., 116, 


and cases there cited). Parties acted upon the law as ign construed. 


and I do not intend to ha the opinion | that this decision was | 
erroneous. : 7 : 


330 i TO THE akicu crea 
RIGHT OF WAY—FOREST RESERVATION, 


HAMILTON IRRIGATION CoMPANy. 


In’ niapplieation: for right of way privileg es under the act of March 3, 1891, here the . 
proposed location is upon, or traverses a forest reservation, the Department — 


should require a stipulation on the part of the applicant that no timber will be 


taken from thé land within the reservation puree? of the reservoir, or from 
land not occupied by the water way, 


Seer etary y. Smith to the Commissioner of the General Land Office, October 
: , 18, 1895, 7 ~*~ 2. (FP. W.C.), 
With your office letters of September 25, and. October 8, last, were 
submitted articles of incorporation, due proot of organization, filed 
by the Hamilton Irrigation Company of California, together with maps 
of locatiun showing a proposed reservoir site, together with a pipe line 
leading therefrom, on account of which application is made for right of 
way under the provisions of the act of March 3, 1891 (26 Stat., 1095). — 
The proposed reservoir is entirely within the San Gabriel Hinber: land 


reserve, part of the same being on surveyed and part on unsurveyed - 


land, and the pipe line on account of which the right of way is applied 
_ for lies partly within said reserve. 

This reserve was created by the Pr esident’s proclamation of Decem: | 
ber. 20, ae and was pesene’ to protect timber upon the Jands. 
corded: ee ia 

While the reservation in question is no bar-to the epieouel of the 

right of way under the act of March 3, 1891, supra, yet under the terms 
of section 18-of that act, if these maps are approved the company would a 
have the right to take from the public land.adjacent to the reservoir and ° 
pipe line, materials earth and stone, Receseany: for the, construction of 
the same. | | | 

I am therefore of ‘the opinion that the interests of the government 
require in this case, and all others of like nature, for the pupose of pro- 
tecting the timber upon these reserves, that before approval of the 
maps of location éovering these forest reserves an agreement should be 
filed by the company in which it stipulates not to take any timber from _ 
_ the lands within the government. reserve outside of the reservoir, or . 
from lands not occupied by the pipe line. 

I therefore herewith return the maps filed by the Hamilton. i eon 
_ Company, without action, and have to direct that you call upon them 
to file: an agreement as above indicated. before. again submitting the 

maps for my consideration. | 


~ 


‘DECISIONS RELATING TO THE PUBLIC LANDS. = 831 


- PORTERFIELD SCRIP—DOUBLE MINIMUM LAND. — 
| REMLINGER v. MORELAND. | 


Por terfeld scrip is not t losatab le. upon double minimum land. 

A mere ile facto appropriation of a tract for city purposes, by an act of a State legis- 
| lature, is not a legal appropriation of government land, and does not defeat the | 
provision made iu the grant to the Northern Pacifie railroad. copay oe ~ 
the alternate reserved sections to double minimum. ‘3 


- Secretary Smith to the Commissioner of the. General Land Ofice, O Datsber =a 
| | BL LOG Da rci. s ons (GC. W. BP.) 


“The land involved in this appeal. is lot 6, section 22, 7, 2 N,, R.. 1 Be; 
Vancouver land district, Washington. og 
- The record shows that the land involved is a bei iets lot tdoutatning _ 
5.22 acres, situate within the corporate limits of the town of Vancouver; | 
that it was included within the limits of said town by an act of the, ter- 
ritorial legislature, approved January 2 23, 1857; that it was first. occu- 


pied by one Sonensine in 1863, who in i865 sid and transferred | his 


 possessory right to one: Daniphoffer: that Nicholas Remlinger.then 

obtained possession from Daimphoffer (in 1868) upon payment of $200;° 

that in 1881 on payment of $131. Remlinger procured a quit- -claim deed 

_ tothe premises from the Catholic bishop of ee en who had. for mer ly 

claimed it for mission purposes. 

Julius C. Moreland located said land with Porterfiéld sexip,. No. 87, | 
for forty acres, April 10,1890. On April 21, 1890, ) Remlin, Ber filed ; eDrS: | 

test against the acceptance of the same. — | 
_ A hearing was had on March 9, 1891, and at the trial it was: anes 

_ by. the par ties that the land was within the corporate limits of Van- 


— couver; that none of the land. had been platted into lots and blocks; — 
that it is not within the government townsite, nor is used or occupied i 

for trade or business, except-as shown by the testimony. The proof 

_ showed that Remlinger had resided continuously on this land since 1868, 


and placed valuable improvements thereon; that about three acres. of 
the land is an orchard of fruit-bearing trees, yielding Remlinger an. 
annual income, and that the balance of the tract is used as a nursery; — 
_ that the land with improvements is worth between $7000 and $8000. 
Remlinger testified that he. believed that he had obtained title by — 
“reason of his purchase, and that he had paid taxes on the land for 
-twenty years. - Mr. O’Keene, who was receiver of the land office from | a 
1885 to 1889, and has known plaintiff for twenty years, ‘testified that 


Remlinger. applied once to-make entry-of the land, and'frequently | 


talked to witness and the register about said tract, nace he became. 
aware that the government had not parted with us title; and was — 
always advised that he could not enter it by reason of its bein ¢ within’ 
the corporate limits of Vancouver, and further that it was came’ by : 
the St. Jai ames Catholic mission. a 
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7 Soson the testimony submitted the register and. receiver held that tie 
ate scrip location of Moreland should stand. Remlinger appealed. -On 
June 1, 1893, Reinlinger applied to make homestead entry of said land, 


a which was refused on the ground that it conflicted with the scrip. Técin: 


tion of Moreland, and that the land was within the corporate limits of 
the city of Vancouver. ‘Remlinger appealed. - 


Your office reversed the judgment of the local officers, and held the =e 


scrip location of Moreland for cancellation. 
Moreland appealed to the Departmeut. _ : | : 
The land in question is an even- numbered section within the gr anted 7 
- limits. of the Northern Pacitic Railroad: Company. Section 6 of the — 
| granting act of July 2, 1864 (13 Stat, 365), provides for. the survey of | 
the lands for forty miles in width on each side of the road after the 
general route shall have been fixed; that the odd- numbered | sections 
should not’ be subject to sale by the ieouerniient: thereafter; that the 
even-numbered sections should be pai to settlement 2 Sale aS 
provided by law; and then provides: 3 | | 
And the reserved. alternate sections shall not be aola: by: the government at a » price 
less than $2.50 per acre, when offered for sale. ak 
The reserved alternate sections named in the statute are the even- 
numbered sections open for settlement. and sale by the government. 
The general route of the road was fixed August 13, 1870 (Cole v. North- 
em Pacific R, R.Co., 17 L. D., 8), and the land in controversy then 
~ became double eanin Michael Dalton (14 L.. D., 377), | | 
The act creating the Porterfield scrip (12 Stat., 836), provides that it 
may be located on any of the public lands which have been or may be 
surveyed, and which have not been otherwise appropriated at the time 
of such location within any of the States or Territories of the United 
States where the minimum price for the same shall not exceed the sum 
of one dollar and twenty-five cents per acre, thus expr essly limiting the 
location of this scrip to single minimum lands. | 
«Tt is contended in behalf of the claimant that. this land is not affected. 
| by the act of 1864, because of its inclusion within the corporate limits 
of Vancouver by the act of the territorial Jegislature above referred to... 
But this is not so; for a mere de Jacto appropriation by an act of a ter- 


ritorial legislature is not a legal appropriation of government land, and 
~ does uot run against the government. Lewis 2. Town of. Seattle ( i 


D., 497); Wilcox v. McConnel (13 Peters, ee Root v, Shields (1 Wool- 


| Een ULS. Circuit Court, 34). 


There i is a motion by the eoaneel for. Ranlinver ‘6 tee Mor siand’s | 
appeal from your decision because not taken in time. But it is shown 
that no sufficient notice was given to Moreland, or his counsel, until 


June 29, 1894, when. the Assistant Commissioner of the General Land ens 


Office extended the time to file an appeal to sixty days from. June 13, 


(1894.- Appeal was filed August 8, 1894, and eet the ee time. | 


- The motion is therefore denied. 


Your office decision is affirmed. 
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HOMUSTHAD-—SECTION EN ACT. OF MARCH 2 25 1889—RELINQUISHMENT. ae , 


- LAMBERSON v. EDGERTON. 


The dient of a pre-emption settler to change his elie toa homestead entry under vp 


_ the proviso to section 2, act of March 2, 1889, where such claim is initiated prior . 
... to the passage of said act, is not affected by the fact that the right of the settler 


was involved in a suit that was not neh. determined until after the Passage of ; : : 


said act. 

A relin quishment filed during the penaeuse of a "contest, but not-the result fiéseoe 

~ does not inure to the benefit of the contestant; and his rights thereafter depend ; 

‘upon his success in’ establishing the charge as laid. by him v against the entry in 
question, ne ae 


| Seoretar ‘y Smith to. the Gemaniiener oft the General Land Office, Oates - 
3 21,1895... *  (W. A.B) 


“The end: relvaa. hee. is the SE.4 1, Gan 23, T. 7 8, R. 38. W. , Colby | 
(formerly Oberlin), Kansas, land district. 7 

March 1, 1888, Mary O. Lively made Boiecieua entry No. 12, 815 fon so 
said tract, and on March 10, 1888, George L. Calvert filed pontest on 
the ground of prior settlement, tendering at. the same time his pre-emp- 
tion declaratory statement in which settlement was ae oee as of Ji an- 
uary 18, 1888. : 

A hearing was had, as a posit. of which your snes on n April 17,1891, 


“directed that Calvert's declaratory. statement be accepted and Splnced. | 


‘of record, and that Lively’s entry be allowed. to remain intact, subject 
to Calvert's right to make final proof. 

November 20, 1891, Lively’s entry was canceled by relinquishment, 
and on the same a Calvert made homestead entry No. 14,445 for the 
land under the proviso to the second section of the act’ of M au 2: 1889. 

(26 Stat., 854). hee 
. December 10, 1891, Charles ‘W. Lamberson filed | affidavit of contest 
against Galvervs entry, alleging that said entry was illegal, for the 
reason that Calvert had. previously obtained title to a tract of land | 
_ under the homestead law and he did not enter the present. tract as a 

pre-emptor prior to March 2, 1889. | | 

April 14, 1892, the day set for hearing, the r egister and receiver dis- 
missed the contest for want of prosecution. . 

‘On the following day, April 15, 1892, Calvert's entry was spacciod! by 


relinquishment, and Elmer Bdgerton made homestead euey No. 14 ie gy : 
- for the tract. 


April 21, 1892, Lamberson tendered ne iomeceae application for a 
the iand, 6 application was rejected, and he appealed, both from the 
siemieeal of his contest and the rejection of his application. ; —. 


Your office, by letter “H” of July 9, 1892, overruled the action of the a 
register and receiver dismissing Lamberson’s contest, and remanded 
the case with instructions to the local: officers to call upon Edgerton 
' to show vause why his any: should not we canceled and Lamberson oes 


| allowed to enter. 
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At a hearing. before the local office’ on August os 1893, Santen | 
showed by the records of the Colby, Kansas, land office ‘that Calvert 
had perfected title to a tract of land under the homestead law on _ 


| December 7, 1885, and that his pre-emption declarator y statement for 


the land in. controversy was not allowed until after the passazee of the | 
act of March 2, 1889. | = 
‘November 25, 1893, the register and - receiver ndGeed their decision | 


_ recommending that Edger ton’s entry be held intact, and on appeal ef ~ 


Lamberson your office, on April 20, 1894, affirmed their action. 
Lamberson’s further appeal brings the case before the Department. 


The presumption that Calvert’s relinquishment was the result of ~ 


Lamberson’s contest is overcome by the fact that the relinquishment | 
was executed and filed after the contest had been dismissed by the local 
‘officers for want of prosecution, and the testimony of Calvert, given at 
_ the hearing on August 3, 1893, that the. relinquishment was an inde- 
| pendent transaction in no way induced: by the contest. > Any rights that 

Lamberson might have, ther efore, would depend upon his ability. to nenaN | 
that Calvert’s entry was illegal. : 

The proviso to the second section of the act of March 2, 1889, ere 
as follows: | | 

Provided, That all} pre- inion settlers a the public innda whose claims have 
been initiated prior to the passage of this act may change such entries to homestead 
entries and proceed to perfect their titles to their respective claims under the home- 
stead law notwithstanding they may have heretofore had the benefit of such law, 
but such settlers: who perfect. title to such claims under the homestead. Jaw shall not 
thereafter be entitled to enter other lands. under the pre- ep none or homestead laws | 
of the United States. _ a Oo 

Calvert clearly came ‘within the pr ovisions of this aoe It is jhown 
that he settled upon this land. on J anuary 18, 1888, prior to the date of 
Lively’s entry, and resided there until after he had made homestead 
entry in 1891. He tendered his pre- emption declaratory statement on. 
March 10, 18838, and at the same time took steps to have the record | 
cleared of Lively’s entry. ‘The fact that a decision in his favor was not 
reached, until after the passage of the act of March 2, 1889, could not 


_ affect his rights. He had initiated a valid claim to the land as @ pre- 


—emption settler prior to the passage of thane act and was entitled to 16S 

| privileges. Neil v. Southard, 16.L. D., 386. 7 | | 
Lamberson having failed to substantiate. his ne of illegality | 
against Calvert’s entry, his claim of preference right of entry, falls. 
The decision of the General Land Office is affirmed. | 
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PRACT ICE—N Oo ae 1CE-TI MBER CULTURE CON TEST. 


RICHARDS #7. ROBERTS, 


Leaving | Pe copy of notice’ of contest. at defendant’s house with some ateniber of his a 8 


family is not such service as is contemplated by the rules of practice. 

| A timber culture contest must fail where the defendant cures his default prior to pal | 

' service of notice,. and it does not appear that the OM pIBnee: with 1a Was - 
induced by knowledge of the inipending suit. i 


| Beoretary Smith to the. Coinmissioner of the Gener ‘i Land 1 Office, Dube < : | 
oi es OL, 18955 a (W.A.B.) 


Honky FB, Richar ds has appealed from your office: decision of March. » 


31, 1894, dismissing his contest against the timber culture entry of 


Glarence L. Roberts, made April 2, 1890, for the SW. 4 of Sec. 10, T. 141 | 
N., R. 51 W.., , Fargo, North Dakota, iad district. | 
The affidavit of contest, filed April 20, 1893, charges failure to sinie | 


~ ‘or cultivate trees, tree- seed, or outages. during the ue you of entry 


and to date of contest. 
Notice of contest was ‘served i upon the aetedentya on May 13, 1893, 
The testimony shows that during the years 1890, 1891, and 1892, a lar ge 
portion of the land in controversy was planted to agricultural Crops. 
In. the fall of 1892 defendant staked off and prepared for tree planting 
ten and one-half acres, Mar ch 27, 1893, a few days before the expira- 
-tion.of the third year of entry, he received: a lot of. willow trees, but as 
the ‘ground was covered with snow at that’ time these trees were not 
planted until May 2, and 3, when they were set out over five acres. 
While it is true ahat the defendant was very negligent in waiting 
until the last moment to plant the trees, knowing, as he must have... 
known, that in the latitude of North Dakota the chances were that he 
would not have an opportunity ot plantin g trees or seeds in the spring 
of 1893 until after the expiration of the third year of en try, yet he had 
| cured his laches before legal service upon him of notice of contest. 
| The plaintiff files with his appeal to the Department: an affidavit, | 
_ showing that a copy of the notice of contest was left atthe defendant’s 
house with the defendant’s father on April 29, 1893. = 
Waiving the question as to whether said affidavit: is admissible at - 
this time, it is sufficient to say that inerely leaving a copy of notice of | 
contest at defendant’s house with some member of his family is not such — 


service as is contemplated by the rules of pr actice. Acker: son v. Dean, | 7 ? 


10 L. D.,477. It follows that there was no legal service of notice until 
May 13, 1893, wher the defendant was personally served. BE 


) Nor can it be held that the planting on May 2, and 3, was caanece by | 
_@ knowledge of the contest, as the defendant had made arrangements. . 


_ to plant trees before this sontest was filed, and the ‘Planting was merely _ 
a furtherance of his original plan. : 
Your office decision is accordingly affir med. 


if 
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“MINING CLAI M—NOTI CE—PO STIN G-EXPEN DIT URE. 


_ FERGUSON ET. AL. v Hanson BT AL 


A mineral entry panel be allowed where the applicant fails to sat the aie and. 
notice of application in a “conspicuous ” »ylace on the claim, and failure to'com-_ 

ply with the statute in such pane will make new notice a the pep ean 7 
necessary. : 2 : 

In case of an application for. ainoeal patent that Sinbiaces: several. locations, five. 

hundred dollars worth of labor or improvements is required on each location, 

unless it is shown that the expenditure made is for the convenient working or 

development of all the claims included in the application. 7 


Secretary Smith to the Commissioner of the General Land. Office, October 
J.T.) 2 —o 31,1898 °°. (Po 3eCs) 


~The Fecordl iets that. application for patent was filed’ in the local 
office at Helena, Montana, November 3, 1892, by Magnus Hanson and. 


John C. Paulsen for the Priscilla, Georgiana and Dorcas lode mining 


‘claims, mineral surveys Nos. 4092, 4093. and 4094, respectively ; that : : 


publication notice of said application was made, on order of the register, 


in the Semi-Weekly Inter Mountain, the first paploiuon: on. November 
| 6, 1892, and the last January 8, 1893, zs 
On January 13, 1893, attorneys for Thomas Ferg uson et al. weit 


of the Happy New Yeu lode claim, and Thomas P. Byrne Be al., claim-— 7 
ants of the Lucky Tom lode claim, filed protest against the entry. by. mar 
‘Hanson, alleging prior location of their claims; that they had no notice ~ 


of the application, because it was published in a paper not of general - 
circulation. On January 20, following they filed another affidavit, made 
by the parties, alleging in addition to what is stated above, that the 


notices were not posted inconspicuous places on the claims and that = 


not to exceed one and one-half days’ work had -been.done on the claims — 
_by the applicants. Again, on February 8, 1893, they filed another affi- — 


*e davit, setting out with more d etail the above allegations, supporting the 


same by additional affidavits. 

Notice was issued for a rae upon “two of the charges: (1) that 
notice had not been. conspicuously posted, and (2) that applicants had 
put no improvements on the claims. The testimony was taken before 
a notary public. at Butte, and on examination thereof, the local officers 
decided (1) that sufficient work had been done, and (2) that although 
_ the notices were posted on the claims, yet they were put.in Inconspicu- 
ous places. They recommended that erEpee Ne se > required ¢ to repost 
and republish the notices. _ | 
On appeal, your office, by letter . March 15, 1894, concurred with the 
register and. receiver upon all points, except as to posting the notices 


In conspicuous places, and reversed them on that, on the ground, how- — 


| - ever, that the testimony of the protestants was of a negative character _ 
= merely: while that offered by claimants was of witnesses who were 
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present when. the notices were posted and. “saw them while remaining - 
posted.” On this point your office decision says— 

The evidence of one man who swears that plat and notice were posted in a con- 
* spicuous place on the claim in his presence, or that he saw the plat and notice while 
‘remaining posted, is worth more than the evidence of many witnesses who simply . 
swear that they did not see such plat and sada. on the claim. In the case at bar 
five witnesses testify affirmatively to the posting, some of whom were present at the 
time said plats and notices were posted, some saw them while remaining posted, and 
others were present when said plats and notices were taken down. All of these five 
- witnesses identify the plats and notices offered in evidence as the same ones they 
_ saw posted on the locations, and all substantially agree as to the manner of posting, 
and. the position on cach location where plat and notices were posted. , 


From this decision protestants appeal, assigning six grounds of error; — 
- the first three in reference to posting notices on the claims, and the 
remainder in regard. to comphance with the law in the location of appli. 
cants’ claims. 

Section 2325 of the Revised states provides how a patent may be: 
obtained for a mining claim, and among other things the applicant must 
do is to post a copy of oe pimousy macle under the direction of une 
; surveyor- gener ‘al, a : 


im.a conspicuous place on fhe (aiid embraced in such plat previous to the filing of 
the applivation for a patent, and shall file an affidavit of at least two persons that 


 gueh notice has been duly posted, and shall file a copy of the notice in such land 


- office, and shall thereupon be éntitled to a patent for the land, in the manner fol- 
lowing: The register of the land office, upon the filing of such application, plat, 
field notes, notices, and affidavits, shall publish a notice that such application has 
been made, for the period of sixty days, in a newspaper to be by him designated as. 
published nearest to such claim; and he shall also post such notice in his office for 
the same period. . The claimant at the time of filing this application, or at any time 
thereafter, within the sixty days of publication, shall file with the register a certifi- _ 
cate of the United States surveyor-general that five hundred dollars’ worth of labor - 
has been experided or improvements made upon the claim. by himself or grantors ; 
that the plat is correct, with such further description by such. reference to natural 
objects.or permanent monuments as shall identify the claim, and furnish an accu- 
rate description, to be incorporated in the patent. -At the expiration of the sixty » 
days of publication the claimant shall file his affidavit, showing that the plat and 
- notice having been posted in a POnep CuO? place on 2 the claim during such period of 
PUbLCBeIOU. : 


Both decisions below. find that these notices were posted—and L concur 
in this— the only difference between them being that the register aud 
receiver decided that they were not “conspicuously posted,” as required 
by statute, while your office-seems to hold that they were. The opinion 

~ of the local office goes into detail as to the posting on each claim, while 
. your office simply rests its opinion on the competency of the witnesses 

apparently without regard to the-locus of the notices. . 
The return of the surveyor-general shows that at the time the survey | 
was made, October 22, 1892, the work on. these lodes was as follows—_ 
On the. Priscilla, a discovery. shaft four by seven and one half feet, 
seven feet deep; on the Georgiana, discovery shaft four. by. six feet, 
| 1438—vor 21—22 tS 
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elght feet deep; on the J ee cas, discovery shaft five by seven feet, SIX 
feet deep, and “shaft No. 2,” four by five feet, two feet deep. So that. | 
it will be seen that on each aan some work fad been done. The evi- 
dence shows that there were no-windlasses or houses or any other im- | 
provement or conspicuous place or places on the claims. The ground 
is shown to be broken and mountainous, with rocky hills and many 
large boulders scattered over the surface. There are two or more— 
traveled roads on the land, running in different directions. It is not 
definite as to whether they traverse each claim or not, but they are 
roads that are constantly traveled in reaching the see. or mining 
camps surrounding Butte Oty; to which the land in controver sy is in 
close pr oximity. | | 3 
The plats and notices Pere to be ‘posted + were tacked in open 

boxes about two feet square, and one foot deep, and were put upon the 
ground with rocks around them for their snpport and on top to keep 
them in place. | On the Priscilla this box was placed two hundred and 
fifty feet northwesterly from the southeast corner. Between the box 
and the discovery shaft was a ridge about fifty feet high, the discovery 
shaft being about one thousand feet westerly from where the box was 
placed. On the Georgiana the box was placed about two hundred feet 
west of the discovery shaft, on the south side of a rocky hill, or butte, 
about forty feet from the top, which was covered with boulders, some 
_of them four feet high, some of which were in front of the box. The 

box on the Dorcas was about one hundred and fifty feet south of the 

discovery shaft, on the side of a hill on level ground, rising a little 


from the shaft. There were large rocks or SDOUINCES all over Whe eros : a 


in this vicinity. | 
Neither of the notices were posted at either of the Pca shafts, 


nor were they placed on or near either of the traveled roads. They 


- were not fastened on trees or otherwise placed at an elevation above | 
the level of the ground so that they could be seen by those going over | 
the land, or so that they might not be obscured by the snow that is 
‘shown to have fallen in that region at the season of the year when they 
were posted. On the contrary I am strongly impressed with the belief 
that there was a studied effort on the part of the applicants to avoid a 
compliance of the law in posting the notices in a conspicuous place on 
the land. In fact, there are several incidents disclosed by the testimony 
which were probably not properly at issue, but which were nevertheless 
brought out, and which the government may avail itself of in a pro- 
ceeding like this, which is calculated to impress one with the belief that 
these applicants were anxious to avoid publicity in making their entry 
as uch as was consistent with a colorable compliance with the law 
It is difficult, perhaps, to lay.any general rule as to what should be 
construed to be a conspicuons place on a mining claim. It is a mat- 
‘ter of common knowledge that they are generally located in moun- 
tainous regions, where from any given point but comparatively a small 
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por ar of the claim may be seen. . But there must, from the very nature. | 

of things, be an initial point, both physical and legal, in every mining 
claim, and that is the discovery shaft. Without this there can be no 7 
legal location, as all rights of every nature are based upon a discovery | 
of mineral. In the absence of all other improvements, as in this case, — 

it would seem perfectly natural that any one going upon a mining claim 
_ for any purpose for which the government would be interested, would 
go to the discovery shaft. It would seem as if this initial point would 
be the first to attract the attention of any one investigating. the land, - 
- and in the absence of all other improvements, would certainly be the 
most conspicuous on the claim. In digging a shaft a dump i is neces- 


as sarily created which shows the handiwork of man. It may besaid that 


the discovery shaft may be located in an obscure place. This is true, 
yet, nevertheless, if it be the onty improvement on the claim, it is cer- 


_. tainly, iu contemplation of law, and as a physical fact as well, more 


conspicuous for the purpose of conveying notice to the world than 
“boulder drifted” hills, away from traveled trails or roads would be.. 


- Itis evident that postin g the plat and notice of application for patent _ | 


in a conspicuous place on the ground was one of the three methods, to 


. be. pursued simultaneously, by which: all persons were to have notice of — 
- the intention of the applicants to procure title to the land (see Byrne 


v. Slauson 20 L. D., 43). Now if it be shown that those claiining adverse 


. rights did not actually have notice of the pending application, so that 


they could protect their interests in the manner provided by law, and 


~~ in addition it is shown that either of the three methods of conveying 


notice had not been complied -with, it follows that an entry should not 
be permitted. For instance; if the publication is. not made in the 
- proper newspaper and adverse claimants are thereby deprived of their | 
tights, the Department will require new publication. (Condon eé¢ al. ». 
Mammoth Mining Company, 14 L. D., 138; same on review, 15 L. D.,, 
330.) If the local officers had failed me post a notice in their office, the 
entry could not be perfected, in the presence of adverse claimants who 


E did not have notice. The same rule should apply, in my judgment, | 


where the notice is not posted in a conspicuous place on the land. This — 


= ‘is the only act of the applicant to convey notice. He posts the notice. 


The local office directs what paper it shall be published in and posts 
_ the notice in their office. If the applicant fails to se oa a post | 

_. it, he has no one to blame but himself. | 
I do not think there was a compliance with the statute by the appli- 
cants in posting the notice on the claim, and therefore reverse your 
office decision, and affirm that of the local office. | 
. Teall your atention to the fact that there has not been a compliance 
with the law on the part of the applicants in the matter of improve- 
ments. The value of these, as fixed by the deputy surveyor at. the 
time-of the survey, is $68.00. The statute quoted above provides that 
_ the applicants may, during the period of publication, file the certificate _ 
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| of the surveyor- -general that $500.00 worth of work had bee performed 
“upon the claim.” The period of publication expir ed Jaiuary 8, 1893. 
On February 7, following the surveyor-general filed a certificate % the 
effect that $514, 00 worth of improvements then existed on the three 
claims named. Without discussing the failure to file this certificate 
within the time limited by statute, it is sufficient to say that the 
improvements reported are not sufficient’ in amount to satisty the 

requirements of. the statute (section 2325). The work done is largely — 
confined to making each discovery sh aft afew feet deeper. Thestatute 
requires $500.00 worth of labor or improvements on each mining claim, 
and this must be performed on each location, unless it can be shown 
that the work done or improvements made is for the convevient work- 


ing or development. of all the claims included in one application - 


ae Vv. Northern Pacific R. R. Oo. ‘i 20 L. D. aoe 


RAILROAD LANDS—SECTIONS 2 AND 3s ACT OF SEPTEMBER. 29, L890. 


GRUVER v. Davipson. 


In determining between the rights of an entryman. under section 2, act of Septem- 
ber 29, 1890, and an applicant for the right of purchase under section 3, of said 
act, the two provisions should be construed together, and priority of settlement 
control. - a ~ ) 


Secretary Smith to the Commissioner i the General Land. Office, October 
es 31,1895. (CW. P) 


The land i in : Gontroversy is the N. 4 of the NE. 4 of section 7, T. 20 
8., R. 12 E., M.D. M., San Francisco land district, "Oxdifornia: 

On Joteant 1, 1892, ‘Gann! Gruver made iomiesteadl entry No. 12860, 
of the NE. 4 of aa section 7, his claim being founded upon the second 
section of “the act of September 29, 1890 (26 Stat., 496), : 

— On January 26, 1893, Gruver gave notice that final proof would be 
submitted on April 11, 1893. On said last mentioned date Milford 
‘Davidson filed an plication to purchase the NE. 4 of the SW. 4 of | 


— section 5, and the N. 4 of the NE. 4-of section 7 of said township, under 


the third section of the act’ of September 29, 1890 (26 Stat., 496), and 
requested that a hearing be ordered for the determination of the Prior 
right as to the N, 4 of the NE. 4 of said section 7. 3 
— Gruver’s final proof was suprised on April 17, 1893, and by stipula: 
tion of the parties a hearing was had at the same Gis and it was_ 
agreed. that the rights of the respective claimants should be determined 
after the submission of Davidson’s final proof In support of his said 
| application to purchase, - 
- Davidson’s final proof was subi tteal on July 10, 1893. | 
On September 4, 1893, the local officers rendered a decision. recom. 
mending that Davidson be allowed to purchase the land in contr over SY, 
‘and that Gruver’s entr y be cancelled as to said land, and allowed as to 
aos S. $ of the NE. t of said section 7. 3 
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Gruver appealed to your office, which affirmed the judgment eS the 
local officers. He now appeals to the Department. — 

The land is located in an odd-numbered section within. the liniits of 
the grant to the Southern Pacific Railroad Company, and was restored 
to entry by said act of September 29, 1890. 

On May 29, 1873, Davidson applied. to purchase the rant he now 
sone: for, Soneiien with other lands, from the Southern Pacific Rail- 
road Company. On the same day said company acknowledged the 
receipt of said application. . 

It appears that at the time of said application, pecan held pos-. 
‘session of the land with the railroad company’s consent; that a few 
years after making said application he was through legal proceedings, 
involving the possessory right, brought by the parties whose improve- 
ments he had bought in 1872, deprived of the possession of that part 
of the land which is now in Gruver’s possession; that since that time . 
‘Davidson has remained in possession of a strip in the NE. 4 of section 
.. 7, along its northern boundary, variously estimated at from aeity three 

to fifty six acres. The southern boundary of this strip is irregular, but 
is clearly marked along its entire length from the east line to the west 

line of said NE. + by a six wire fence. It farther appears that Gruver 
has been in possession of the balance of the NE. 4 of section 7, since 
1884, 3 
The decision of the local etiters, awarding to pags on the right to 
purchase the entire N. 4 of the NE. 4+ is founded on their finding that. 
the greater portion of each of the two forty acre tracts thereof lies 
“north of the wire fence and is in Davidson’s possession. In which 
finding you concur. 

“It is said in your office decision: | 

The land in Davidson’s possession in the NW. 4 of the NE. ¢ is variously estimated 
‘at from sixteen to twenty five acres, and the land in his possession in the NE. fof 
the NE. 3 at from twenty two to thirty one acres. 

. After a careful examination of the testimony I couenr in your finding that the 

_ greater part of each of, the NW. 7o0f the NE.4 and the NE: 3 z of une NIE. fis in David- 

son’s possession., 

 Itis apparent from the facts above stated that Davidson’s right to purchase the | 

land as a licensee of the Southern Pacific Railroad company, under the provisions of 
the third section of the act of September 29, 1890 Stat., 496), was initiated long 
“prior to Gruver’s settlement right. oe . 


The concurrent decisions of the local officers and your office upon ; 
the facts must be accepted. But it is contended by Gruver’s counsel - 
that Gruver’s homestead entry of the NE. 4 of section 7,:inade under - 
: the second section of the act of September 29, 1890, and nearly a year 
prior to Davidson’s application to purchase, gave him a preferred right 
to enter the land as against: Davidson and all other claimants. | 
The said second section provides: | 
That all persons who, at the date of the passage of this act, are actual settlers in 


- good faith on any of the lands hereby forfeited and are otherwise qualified, on making 
_ due claim on said lands under the homestead law within six months after the passage 


842 ss DECISIONS RELATING TO THE PUBLIC. LANDS. 


. of this act, shall bé entitled ee a preference right to eater the s same under the pro- 
visions of the homestead law and this act, and shall be regarded as such actual 
settlers from the date of the actual spitlswent or occupation. | 

_ By the third section aright of purchase was granted those in Sposuee: 
sion of forfeited lands under deed, written contract, or license, executed 
prior to January 1, 1888, or who had settled with a bona Jide intent to 
purchase from the company, and which ri ight 1 was limited to three hun- 
dred and twenty acres. 

These provisions toatl be construed together, and priority of settle- 
tent must control, It is upon that construction that the decision of 
Thornton v. Rhea (19 L. D., 571), is founded. It is there held that— 

The preferred right of entry accorded by section 2, act of September 29, 1390, to 


actual settlers in good faith on railroad lands forfeited by said act, defeats the ri ight 
of a subsequent settler to purchase said lands under section 3 of said act. 


The decision of the Department in the case e of St. Clair v, Branden-_ 
stein (20 L. D., 242), simply held that— . - 


A settler on railroad lands forfeited by the act of Sonal ber 29, 1890, whose settle- 
‘ment, was made prior to the passage of said act and within an aarmroved inclosure, oO 
including the tract in question and a large body of other lands, maintained by 
adverse claimants, has a preferred homestead tight under section 2 of said act as. 
against the right of purchase nnder section 3 thereof on the part of said adverse — 
claimants, holding under a quit-claim deed from the railroad company— , 

. and does not. govern the case at bar. 


The decision of ¥ our office is accordin gly stirmed. 
e 


COMMUTED HOMESTEAD ENTRY—EQUITABLE ALTON: 


JOHN t. RIFFENBERG we AL, 


A commuted homidsteal entry may be submitted for equitable action, where the 
residence of the entryman is not begun within six months from date of the 


entry, good faith is manifest, and no protest.or objection was made to the allow- 
ance of the entry: es 


Secretary Sinith to the Commissioner of the General Lana Office, October 
(J. I. H.) eo , G1: 18950. = eg (J. L. McC.) 
~ On June 28, 1887, John H. Riffenberg made homestead entry for lots. 
6 and 7 of the NE. 4 of Sec. 1, T. 8 N., BR. 46 W., Denver lanil district, 
Colorado. 
On September 18, 1889, in 1 accordance with. Supliehed atte: he sania 
- commutation proof on said entry before the clerk of the district court 
of Phillips county, Colorado; and‘on the 23d of the same month final | 
certificate was issued. - te 3 
The final proof shows that Riffenberg was an unmarried man; that — 
he resided upon the tract from March 11, until September 15, 1888; 
then he went to Nebraska, where he remained at work earning money 
with which to improve the land, until February 10, 1889; that he then 
returned to his claim, where he resided until the date of his final proof, 
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September 18, 18895 that the value of his improvements was a little 
above two hander ed dolla. . 

- The Department has uniformly held hae after residence has once 
on established, temporary absences for the purpose of earning means 
with which to improve a homestead are. easteaDie: Cae v. ai! 
2 L. D., 149, and many cases since. ): 7 7 
| ‘After ed final proof had been accepted, the money ies in cata 
for the land received, final-certificate issued, and the papers for warded 


to your office, it was Here discovered that said final proof did not show 


. resideuce from the date of entry (June 28, 1887,) until March 11, 1888— 
a period of eight months and eleven days; whereas the law, as con- 
strued by the Department, requires that residen ce be established within 
Six months from date of entry. - | 

Your office, therefore, on November 21, 1890, directed the Jocal offi-. 
cers ‘to reauine claimant to furnish an affidavit showing why he failed 
to establish residence within six months from date of. entry.”. The 
record showed that he received notice of this order, by registered mail, | 
on March 14, 1891; but he took no action relative thereto. : 
‘On April 15, 1393 , counsel for the Reliance Trust Company filed a 
- motion to have the ate referred to the board of equitable adjudica- 
_ tion for confirmation. The motion was accompanied by an affidavit of 
the secretary of said company that, on October 1, 1889, the company 
had loaned Kiffenberg the sum of four hundred dollars, secured by 
mortgage on the land, which amount is still due and unpaid; and that 
after diligent search Riffenberg can not be found. 

On June 10, 1893, your office denied this motion, on the soni of — 
the absence of evidence showing that Riffenberg established residence 
’ within the prescribed period. The local officers were also instructed: 
“If the claimant can not now be found, the mortgagee might be per: | 
mitted. to make the explanation, if in its power and it desires to do so.” . 

Thus the matter rested antil March 8, 1894, when counsel for the 
company again moved that the entry ie referred to the board of © 
equitable adjudication for confirmation. But your office, on May 5, 
1894, again declined to-do so “until a good and sufficient reason is | 


‘ahowa why the claimant did not establish his residence on the land _ 


_ within six months after date of entry, as required by law.” | 
_ From this action of your office the company appealed, setting forth 


. its inability to find the entryman, in order to learn from him the reason 


why he did not éstablish Pesidence: on the land wn the > pralanory - 
period. , 

In my opinion, the good faith of the Seein and his substantial 
- compliance with the requirements of the law have been clearly shown. 
He ‘was called upon to supply what under the circumstances was a_ 
merely technical defect. The requirement. that residence ‘be estab-- 
lished within six months from date of entry “is not a specific 
- requirement of. the statute, but .a regulation of the Department,” in 
| accordance with the a of Section 2297 of the Revised Statutes: 


e 
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~The failure to do so does not. necessarily, in the aibaniiee of an inter- 


~ vening adverse right, defeat the right of commutation (Lambert v. 
_ Fairchild, 5 L: D., 675). | | 


Where the good faith of the entryman is: ciauteeet the commuted entry will be 


submitted to the board of equitable adjudication, although actual Tesidence was 


not commenced within six months from date of entry, provided no protest or ‘objec- 
tion was made to the allowance of the entry. (Frank W. Hewitt, on review, 8 L. D., ! 
566, bottom of page 569). 7 : e 


- This covers the case at bar. ; 
The judgment of your office is therefore reversed; and the ste will 


be submitted to the board of equitable adjudication for confirmation. 


b: 
RY 
hee i Sy 


P 
: a ea SUR v EY—RIPARTAN R1G HT'S—ORDER Ox S$ U RVEY. 
aM 3 


f - : —_— 


TN a "CALIFORNIA AND OREGON LAND Co, 


by A final judgmeut of the Department that the meander line of a lake is not pr fr . 


established, and, that in the interest of the government a further survey of the | 
lake botndary should be made, determines the status of the lands involved, is 
conclusive upon all persons whether parties to the Proceeding or not, and pre- 
. cludes further departmental action therein. | 


: Seoretar, y oe. to the Commissioner of the General Land Office, Oeiebe | 


31, (1895, 4. | (BLM...) 
This case. involves certain ies in sections Pag Bly 29 and 31 of T.39 | 


| rs R. 20 ‘E., Lakeview land district, Oregon. “The ‘récoud shows: that 


on June 11, 1894, your office decision was rendered, wherein you dis- 


missed the intent of the California and Oregon Land Company agaiust - 


the disposal of these lauds by the issuance of patents or the allowance 
of any further entries. 


It appears that in August, 1868, Goose lake was meandered, and the 


survey was approved on March 2 9, 1869. By. that survey the land in | | 


question was outside of the meander line, and was adjacent to the | 


above described sections. Sections 21, 27, 29 and 31 were within the 


six mile indemnity limits of the Oregon Central Military Wagon Road | 
company under an act of December 26, 1866 (14 Stat., 374). | 

On May 7, 1869, that company selected as indemnity section 21, the 
Nw.4 , the N.4 of the NE. $ and the SW. 4 of the NE. 4 and lots 1, 2, 
3, ainda of See. 29, and aise the E. 4 of the ‘E. d and lots 1 and 2 of See. 


27, which selections were approved on April 21, 1871. 


On May 10, 1888, your office transmitted to this Department the 


application of certain citizens of Lake county, Oregon, for a survey of 


the same land herein described. Objection having been raised to such 
proceedings-on the ground of alleged riparian tights, this Departinent 


on December 17, 1888 (7 L. D.,.527), held that. 


where the meander line of a survey bordering upon a lake was ; established ata time — 
of extreme high water, and the subsequent recession, thereof, which occurred shortly: 
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after thie survey, left a large body of land between said meander line and the per- - 
manent shore line, such reliction is the property of the government and should be 
incladed within the system of surveys of public lands. 


Itis urged by counsel for appellant that as their. client was nab a 


party to that proceeding, and there being nothing in the record of the_ 
case to show tbat the company was notified, that said judgment is not 


res judicata; and they ask at least that a hearing be ordered, and that 


the company be given an opportunity to oom what its mes are in the 


_ -premises. 


Without going over the various questions presented in the able brief 
of counsel, it is sufficient to say, that the judgment heretofore rendered 
with reference to these. lines by the Department was such.a judgment 
as established the status of these lands and as such was binding upon 
all persons, whether they were parties to the suitor not. Jt was therein 
determined that the meander line established was not the true line, and ~ 


that the reliction which occurred thereafter was not a reliction from the | 


shore line of the lake, but was a reliction from the line erroneously 
| “established as a Shore line at a time when the lake was outside of its - 
usual banks. - 
In addition. to the views already expressed it was held in n Gowdy Ve. 
Gilbert (19 L. D., 17), syllabus: | 


A final decision of the Department directing the survey of a tract as public land 
precludes the subsequent consideration of a claim thereto based on riparian ownership. 


7 - The action of the Department heretotore taken in this case is binding 
upou it now, and the application for a hearing is accordingly. denied. | 
Whatever rights the ee nay have can best be deter mined 1 in the 


~ gourts. 


~The decision of yom office appealed from 1s socbraingiy affirmed. 


FINAL PROOF-SECTION 7, ACT OF MARCH 38, 1891. as 
—..  .. MoKINLEY MORTGAGE AND DEBENTURE Co. 


A requirement, prior to the lapse of two vears from date of oni fiat an entry- 
woman shall furnish additional proof as ‘to her qualification to make entry, is 
such a ‘proceedi ing” as will defeat confirmation of the entry under the provibe 
to section 7, act of Marah 3, 1891. 

The final proof sabato by an entrywoman, and on which aviiy was allowed by | 

' the local office, may be held sufficient in the matter of her qualification as the 
‘head of a family,” where her response to the only question on such point, in 
the final proof blank furnished by the government, is full and without ambiguity. 


Seoretary Smith to the Commissioner of the General Land Office, October 
| 31; 1095. (PicdeG.) 
7 ‘The record before me shows that Lizzie Dorman made pre-emption 
cash entry September 28, 1889, for the S.4 of the NH, 4 and lots.1 and» 
2 of Sec. 4,7. 20 8., R. 43 W., Lamar, Colorado, land district. In her 
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~~. final POE in answer to the question—“ have you a family, and of : 
whom does your family consist:” she said: ‘I have; three children.” 


Your office, by letter of Jaly 13, 1891, required omsnok ated affidavit 
showing whether claimant was, at date of entry, a widow, divorced, or 


otherwise the head of afamily. On December 11, 1891, the local office — 
reported that on September 4, 1891, a notice was-sent her of the action 
of your office, giving her sixty days within which to comply with the © 


order, and that no action had been taken. They also report “no trans- - 


_ feree or mortgagee of record in this office.” The notice sent to the 
claimant was returned uncalled for. On April 22, 1892, the local office 


transmitted to your office three affidavits furnished by one G. M. Squire, 


an alleged transferee, Each of these affidavits is in identically the 
- Same language. They state that the claimant “ must have been 27 or 


cy years of age,” and “that she was at the head of a family. se , 
Your office, by letter of May 16, 1892, held that these affidavits were 
unsatisfactory, and that the allseed transferee be called upon to show 
whether she was a single woman, or a divorced woman, or a widow. 
Squire received notice of this order, but no action was taken. Subse- | 
quently, on November 10, 1893, counsel for Syuire and the McKinley — 
Mortgage and Debenture Company filed a statement in which it is said 


that the transferee lias made “diligent effort to secure the party’s — 


affidavit and failed.” Counsel suggests that the entry be confirmed 
under the proviso of section 7 of theact of March 3, 1891 (26 Stat., 1095). 

Your office, by letter of November 27, 1893, held; under the authority 
of John Malone e¢ al. (17 L. D., 362), that the entry could not be con- 
firmed under the proviso to said section, and directed that the parties | 


_be given sixty days to furnish the avian required. The parties - 
were notified. No action was taken; whereupon your office, by letter of 


' March 18, 1894, held the entry for ei eladon. The ie Mort- 


gage and Debenture Company appealed. 


The proviso to said section 7 reads as follows— 


That after the lapse of two years from the date of the issuance of the receiver's 
receipt upon the final entry of any tract of land under the homestead, timber culture, 
desert-land, or pre-emption laws, or under this act, and when there shall be no pend- 
ing apatest or protest against hie validity of such entry, the entryman shall be 
entitled toa patent conveying the land by him entered, and the same shall be issued - 
to him;. but this proviso shall not be construed to require the delay. of two gears 
from the date of said entry before the issuing of a patent therefor. 

In the instructions of J uly 1, 1891 13 (L. D., 1), it was said that the pr o- 
viso “simply declares that atter a lapse of ee years the government > 


can not begin proceedings to set aside the action of the register and ‘ 
receiver in allowing an entry.” It was also declared that the word | 
“proceedings,” as used in the circular of May 8, 1891 (12 L. D., 450): 


Will be construed as including any action, order, or judgment had or nade in your 
office cancelling an entry, holding it for canéellation, or which requires something 


more to be done by the entryman to duly complete and perfect his ony: and with- 


out which the omMy would n necessarily be canceled, 
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- The entryi in question was made September 28, 1889, The order of your | 
7 sates requiring her to show by affidavit w hethér she was 4 widow, etc., 


- was issued July 13, 1891. Hence two years had not elapsed from the 


date of entry until this ‘<proceeding” was iustituted:by the government. 

While this entry cannot be confirmed under the act of. March 3, 1891, 
yet it seems to me that on the final proof it should : pass to. patent It | 
is true that the answer made by the entrywoman might ordinarily raise 

a suspicion as to whether she was the head of a family, but I do not: 
~ think it-should in this instance. The blank upon which her final proof _ 
is made, furnished by the: government, ‘did not contain the direct ques- 
tion as to whetlier she was the head of a family. - The only question 
bearing upon this subject is quoted above, and the answer thereto is 
full and unambiguous. The original affidavits are not in the record, a 
but I. take it that she must have shown by these that she was qualified 
to make the entry, which would include the sworn statement that’ she 
was the head of a family. If such an affidavit was filed, and the pre- 


sumption would be that it was, os there is her oath that she is the. 


head of a family. 7 : 
Itis not the intention of the Department to. ériticise the action of your — 
office, or in anywise curtail or restrict its privilege and duty to closely 
watch entries and guard the public domain from being fraudulently 7 
despoiled, but-it seems to me, on the face of the record before me, that | 
_ there was no great emergency for requiring this additional proof. 


In contemplation of law, the husband is the head of the family. It - | 


would seem as if it were only on the theory that.she might be living — 
apart from her husband, and thus secure public land under a false . 


representation, that would prompt the demand of your office for this _ 


additional proof, If she were a widow, or a divorced woman, or even 
a single woman, she might be the head of a family, aud qualified to 
make the entry, so far as this requirement is concerned. fee 

Your office judgment cancelling Lizzie Dorman’s entry is therefore . 
' reversed; the entry will be reinstated, and the same. passed. to patent.’ 


CONTESTANT—PREFERRED RIGHT INTERVENING CLAIM. 
MELLOY v FAIRFIELD. 


W here ie Ailas of the soniatane to. receive notice of a decision of sanesation 
results from his carelessness or neglect, and other rights attach i in | the me antime, 
his preferred right of entry is lost. ute 


Secretary Smith to the Commissioner of the General Land Office, October 1 Bs 


(TH) 81, 1895. o,73a (ID. 
The lea tint in the case of Albert R. Melloy v Andrew M, Fair- 3 
field appeals from your office decision of J. anuary ‘18, 1894, wherein you 


hold his timber culture entry for cancellation for the SW. 4 , Sec. 1, T. 
21 N,, BR. 4 W., Alliance land district, Nebraska. a 
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On June 2 », 1885, Fr sioiick ‘Sua made timber paliiee entr y tor ie 


land, and. on August 17,1886, Melloy initiated a contest against the 
Sp entry and filed his application to make timber culture entry for it. 


The contest affidavit, and other’ ‘papers,. were uae ‘Albert aa a 
and one. paper “Albert I Malloy.” - 
Plogue did not. appear at the hearing and ou March 21, 1888, his 

entry was canceled by your office. , 

Notice of that decision was sent by episieea ition from the local 
office Apr il 3, 1888, addressed in accordance with plaintiff’s - written 
instructions to the register, to the address of Albert Maloy, Fort Lar- 
amie, Wyoming, and was received at that office April 4, 1888, where it 

lay until June 1, uncalled for, when it was returned. | 

On May 14, 1888, Fairfield made timber cultnre eutry for the tract. 

June 19, 1888, plaintiff applied to make timber culture entry for the 
ati land, which was refused mee the local office for. conflict. with Fair field's | 

entry. ae 
Melloy appealed, and a eaeaie was ordered to Ge caine if ‘ie Tr | 
been notified of the cancellation of Plogue’s entry and had neglected © 
to avail himself of his preference right within the thirty days allowed. 

‘The local office, upon the hearing, found he had been notified and had — 


~ failed to exercise lis. ae ence right in time and held Fairfield’s eunty a 


intact. 
Melloy Hociek, and on September 19, 1891, your office reversed the | 
‘decision of the local office and held Fair field’s entry for cancellation. 
November 30, 1891, Fairfield filed a motion for review and on Febru- | 


ary 12, 1892, de ses) officers were ordered to rehear the case to deter- 


mine whether 1 Melioy had. received notice. of the decision canceling 
Plogue’s entry. | 

December 20, 1892, a fall hearing was had, but by dovechiont the case 
was held open for further testimony until May 29, 1893, when it was ~ 
-- completed and the local officers again dismissed Melloy’s contest and 

held Fairfield’s entry intact on the ee that. Melloy had oun: | 
received the notice. 

Melloy appealed, and your office decision of J anuary 18, 1894, reverses 
the register and receiver and holds Fairfield’s entry for ‘oacellation in 
case Melloy makes proper application to enter the Jaud within ee | 
days of notice of that decision. — | 7 

When Fairfield made. his timber culture saith | the local officers prop- 
erly allowed it, as they had sent by registered letter the notice ot the | 
decision as instr ucted in writing by both Melloy ancl. his attorney. That — 
letter rea ched its address on n April 4, more than six ene before Fair- 


. field’s entry. 


Melloy asks to have his icnteeeace ay eiven him because he did 


not actually receive the letter. He testifies that he called at the Fort 


| | Laramie office in person in April, for letters, and admits that he was 
told that there was a registered letter there for A. Maley, but he did - 
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_ Gee look. at it; he testifies that the postmaster said that it was for hay 
man over ther @ pointing as if he knew whom it was for; but neither — 
the postmaster, or any witness, ever knew any man there named Maley. 
The registered letter, as returned to the local office, is found among 
the papers in the case—addressed, according to instructions, to.Albert _ 
Maloy, Fort Laramie, Wyoming. It thus appears that the officers » 


properly discharged their duty in sending the notice according to the 


- Rules of Practice. It was incumbent upon Melloy to show that-it was 


not his ‘fault, or. owing to his neglect, that the notice was not received. o 


This he has not done; on the contrary, his testimony that he called for 
- the letter at any oe is very unsatisfactory, and directly contradicted. 


- Where the failure to receive notice of a decision results from the neg- — - 


lect or carelessness of the contestant, and other moon attach meantime, 
his ‘preference right is lost. John.P. Drake (11 L. D., 74), and J obuson 
», Still (14 b. D.; 319). 7 

‘Your office decision is reversed, and Fairfield’s entry is held intact. 7 


RAILROAD aero NCS CLAIMS. 
BRAY V, ‘Hays. 


Priority of settlement and possession at the date of the passage of the ach of Septem- 
ber 29, 1890, determines the rights of conflicting claimants wider sections two ie 
_ and three of said act. 


, Secretar y Smith to the Commissioner of the General. Land Office, Oaiber 


81, 1895. Bee fie aa 


The land involved in this case is the EK. 5 of section 15, ly. 2 S., RB. 
13 E., M. D. meridian, San Francisco land district, California. It er 
Somea to the Southern Pacific Railroad Company. by the act of July — 
27, 1866 (14 Stat., 292, Section 18). It was forfeited and restored to 


| the pubhie neiaie by the act of September 29, 1890, (26 Stat. , 496). 2 


It was first opened for entry on July 27, 1892. The time within which. 
the railroad was to be completed ae said land. expired. July 4, 
1878. The township by sections was surveyed in the field on Novem--° 
_ ber 14, 1879. The township map, sectionized, was approved October 
. 13, 1881, and filed in the local office on the same day. | 

OnJ aly 27,1892, David Hays tendered, with fees and in proper omen - 
his application to make homestead entity of the. NE. 4 of said section | 
15, alleging settlement on March 1, 1890, and lawful improvements and — 
‘residence with his family. thereon after that date. | a 
-. On the same day, July 27,1892, John Bray, with fees and in proper | 
form, tendered his application to ‘make homestead entry of the S. $ of — 
the NE. £ and the N. 4 of the SE. 4 of said section; and also an’ appl a 
cation. ie purchase under. section 3 of the act of September 29, 1890, 
the whole of the east half of the same section. Afterwards Bray @X- 
pressed to the local officers his desire that his appr anon to purchase . 
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| “extend sly to the N. 4 of the NE. 4 and the S.. 4 of the. “SE. 40f . 

said section. In his application to purchase, Bray alleged under o oath, 
that he had been in possession of the whole E. 4 of section 15, since 
1879 under license of the Southern Pacific Railroad Company; that he 
had thereon as improvements, a dwelling-house, barn, shop, fencing, 
_ orchard, ete., of the value of $1,000 at least; that he had had under — 
cultivation ee 1880 from ten to twenty acres of this land, and raised 
each season crops of hay; and that he had filed for said iad with the. 
railroad company on August 10, 1885, with the bena fide intent to - 
secure title thereto by purchase fromthe Southern Pacific Railroad -— 
Company when earned by compliance with the conditions or es 
ments of the granting act of Congress. 

- Whereupon the local officers on Januar y 16, 1893, made the following 
order: | | — : 

John Bray having on cate oTth ay of Fal , 1892, offered his homestead application ~ 
in this office, for the 8. 4 of the NE. 4 and the N. 4 of the SE. 4 of section 15, T. 21 
S., R. 13 E., M. D. meridian, Gmiforuia: and also having filed his application. to 
purchase the E. 4 of said becuse under the 3a section of the act of September 29, 
1890; and 

Wher eas, David Hays, did on said July 27th, offer his homestead | application for 
the NE. i of said section 15, said township andrange, — . 

Now jer efore, the said parties above named are hereby notified to appear at this 
office on Wednesday, April 12, 1893, to furnish testimony concerning their said appli- 
cations and in support thereof, that their rights in the premises may be determined, 

The hearing took place on the day appointed. The loeal officers ' 
recommended that Bray be allowed to make homestead entry of the 
S.4 of the NE. 4 and the N. 4 of the SE.-4, and that he be allowed to 
purchase the N. 4 of the NE. 4 and the 8.4 of the SE. 4 of said 
section 15; and that Hays’ application to oa homestead omy be 
denied. 3 
‘Hays appealed ; and on March 30, 1894, your office anoditied the 
decision of the local officers, and allow ec ae to make’ homestead . 
entry of the S. tof the NE. 4 and the N. 4 of the SE. 4, and to pur-- 
chase the S. 4 of the SE. 4 of said section “15: and allowed Hays to 
make homestead entry of the N. 4 of the NE. 4 L of said section only. 

From said decision Hays has appealed to this Department. 
‘There is no doubt of the fact, indeed it is not disputed, that ee 

Hays, a qualified homeeiation was, on: September 29, 1890, an actual 

settler in good faith on the NE 4 4 of section 15 eoncsart: having main-— 
_ tained residence in his dwellin sine ase on the SW. + of aid NE. 4, for 
many years, and that he made due claim on said oe section. under. . 
the homestead law, within the time prescribed by the act of September 
29, 1890 and the acts amendatory thereof. ‘Therefore, under the second 


section of said act he is entitled to a preference right to enter aa | 


- quarter-section under the provisions of the homestead law. 
The evidence shows by a clear and palpable preponderance, that on. 
eae 29, 1890, aa was not in possession of the N. 2 of the NE. } 
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of section 15, either indict contract, or license or other wise; that Bray 
was Ol that day in possession of the N.4 of the SE. 4 of said section 15, 
having maintained his residence in bis dwelling neaee on the NE. tof said | 
SE. 4 for many years; and that Bray was not on that day in possession 
of the S. 4 of the SE, 4 aforesaid, otherwise than by virtue of the pre- 


- sumption recognized by this Department, that “the notice given by set- 


tlement and improvements extends only to the technical quarter-section 
upon which they are situated. y (Pooler v. Johnson, 13 L. D., 134; and 

Staples v. Richardson, 16 L. D., 248). Bray failed to show that ie was 
- entitled to purchase from the United States under section 3 of the act 
of September 29, 1890. But there is enough in the record to authorize 
the pevarenene to. allow him to make homestead entry of the SE. t act 
said section 15. : 
Further, it is prov ed that in the year 1881, Samuel Graver (to tess | 
rights David Hays succeeded), was per suaded and influenced to buy” 
and settle upon the NE. 4 of said section 15, by Bray’s assurance that 
he did not claim any land in said NE. 4 


I therefore decide and direct that Have be permitted to wae ioe: — 


stead entry of the NE. 4 of section 15 afor esaid; and that Bray be per- 

mitted to make fone cad entry of the SE. 4 of said section. — 

Your office decision of March 30, (1894, is hereby modified as above 
indicated. “segs | 


‘sa eed 


| * RIGHT OF way TOLL ROAD —LOWNSITE SETTLEMENT. 
| Wason Pore RoaD Co. v. TOWNSILE OF ORERDE. 


A toll road. company by the- location and construction of its road acquires a vested 
right of way over public lands under the terms of section 2477 R. S., that can- 


| “iG be defeated by a subsequent townsite settlement; and in such case the town-- © 


site patent should i issue aubiees to the easement held by the SOmpaDy under said 
statute. : : 


Seer etary Smith to the Commissioner of the General Land Office, October oe 
(J.LQH.) "Ss 31, 1895. — | (Pod. G.) 


On January 14, 1893, the mayor of the town of; Oreede submitted . 
proot of setleinent ‘and occupancy: of. certain lands, as a townsite, _ 
described by metes and bounds in what is said to be sections 19 and 30, - 

in suspended township 42 north, range 1 east, and in section 25, town-. 
ship 42 north, range 1 west, Del ‘Norte, Colorado land ainirick: and 
made apollaation to enter’ the same for the benefit of the sotlors and. 
occupants thereof. The Wason Toll Road company protested against. 
the proof to the extent of a right of way of one hundred feet in width 
through the land, on the ground that under its eharter and prior to the 
organization of the town of Creede, or the use and occupancy of the 
land by the inhabitants thereof, it did “lay out and commence the con- 
struction and operation of a toll road” over the land; that it is neces- 
sary to use fifty feet on each side of the centre of said road aud that it | 
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was SO occupied prior to its ocenpancy as a town; that the ind was. a 
part of the public domain when the road was laid ont and constructed. 
The company therefore protested against the issuance of a patent. for 
the townsite, unless there be excepted therefrom “the protestant’s 
. easement in and to” ” one hundred feet across the tract covered by the 
line of its road. : 3 pa 

A hearing was nord usd: the testimony taken before the local officers, 
and as a result they recommended the dismissal of the protest, and on 
appeal your office by letter of December 22, 1894, affirmed their action, 
on the ground that | | 
the officers of the land department have no authority to ne a patent any other - 
terms than those of conveyance, with recitals showing a compliance with the law 
and the conditions which it prescribes (Deffeback v. Hawke, 115 U. 8. » 392). 


Whereupon the protestant appealed, assigning errors of law and fact. — 

It seems to ine that your office decision on the one grouud upon which 
it was based is erroneous. If the toll road company has acquired any 
lawful right to a franchise or easement by the construction and opera- 
tion of its road, then I do uot understand that the rule in Deffeback ». 


: oo Hawke. would be applicable. In that case the contention was that the: | 
: ° “land department should have excepted from the patent issued for a 





mining claim, without protest, municipal improvements that were 
aileeed to be upon the surface of the ground included in the mining _ 
claim. The court says this position “has no support in any legislation ; 
of Congress,” then follows the language quoted above fr ‘om your office 2 
decision. - 
But in my judgment that doctrine is not applleania: to the case at pas | 
‘If the protestant has any right here, it is distinctly by reason.of ““legis- _ 
lation of Congress,” as will be Greater discussed, and while it may be 
true that Congress has not specifically provided in the act for its pro- 
tection, yet the right, if it exists, is a distinct one, and under. the general — 
powers conferred. by law upon the Seer etary of the Interior, in disposing 
of the public lands, may be ouarded, (Pensacola and Louisville R. Rk, 
Co., 19 L. D., 386.) — 7 7 
on 2477 of the Revised: eeates reads as follows: 


The right of Way for the construction of highways over r the public lands, not 
reserved for public uses, is hereby granted. - | | 


_- Jt is under the provisions of this statute that the protestant aces its 
right to protest against the patent to the townsite-and insists that 
whatever right has accrued to it by reason of the. construction and 
operation of its road over the public lands, and over what. is now the 
town of Creede, should be reserved in the patent. | | a 

' The protestant. here is a nc DOranen: organized under the laws of 
Colorado. : 


for the purpose oF onateaahine a. wag on road and char, ving ‘aiid collecting toll for 
travel shereon 4 in the counties of Rio Grande, rnesale and Reeaone: in ae State . 
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- of Colorado, between the termini and along the. route » more DAPUCUIAEY. described : 


as follows: 


‘The starting point is definitely fixed, then follows the pnerare course of 
the road following named streams, “to a point thereon (east. fork. of 
Willow creek) opposite and below the Holy Moses mine in the afore- 
said county of Saguache, making a total length of about Pe: miles. ” 
The charter was granted December 30, 1890. | 
It is shown by the testimony that et Jauuary 1, 1891, the com- 
pany began the construction of a br idge across the Rio Grande river, 
which is a part of the road; that a preliminary survey of the line of 
the road was made in the Sine month and the line staked and marked 
along Willow creek to the terminus of the road; that the work of con: — 
struction continuously progressed and the road was fully completed in — 
August, 1892, at a cost of between six and seven thousand dollars. | 
Prior to this date, however, the road was open for travel and the col- 
lection of toll commenced May 22, 1891. Toll rates were fixed by the © 
county commissioners of Rio Grande county, July 15,1891, and in 1892. . 
and 1893 the same were continued by their action.’ It appears that on 
‘August 31,.1892, the county commissioners of Hinsdale county also— 
- fixed toll rates, but on October 14, following, this action was rescinded | 
until the final adjudication of the rights of the road company then 
| pendin g in the courts. . 
‘Itis quite apparent that the original object i in-the construction of the 
. road: was to make: a. means of transportation to and from the Holy 
. Moses inine. The road was constructed through the narrow defile, or 


cation, of Willow creek and its east fork, and at the time it was sur- » 


_ veyed and construction begun in January, 1891, there were but two or. 
- three cabins in what is now Creede, outside of the “commissary” of — 
the mine.- The road was built through the town in June and at that 


time there was a considerable portion of the town oecupied by settlers, 
~ but to what extentis not shown. At the time of the hearing the town — 


was built almost solidly along the line of the road, and as I- understand, 
it is the principal street of the town. It is not shown what the die 
tance is that is thus built up, but it is shown that the road extends | 
. beyond the limits ot the town some little distance. . 
‘There is exhibited an injunction writ issued by the district court, 
requiring ‘the town of Creede” and others named to “absolutely iogeaib 
from and desist from in any way interfering with the collection of tolls 


: " on the Wason Toll road in Hinsdale coOnty, above station No. 55 on. 


said road.” 


-The evidence taken at the hedeae aes not dizeliee: when the Lowa 7 


| of Creede was, if ever, organized as a municipality; the number of 
_ inhabitants therein or to what extent the road as laid out and operated 
— conflicts with the lots as surveyed, if they are surveyed, or with- the 
town plat, if they have one. ‘Neither is it shown in the EOE thus. 
| —:1488—vor 21——23 ges 6% ae 
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taken that toll i Is char ged the residents of the’ town for the 1 use of that 
portion of the road within its limits as distinguished from une char Be 
. for its entire length or any other portion thereof. — 

The affidavits that have been filed by the jou in support of its 
motion to advance this case on the docket show that the town is built. 
in a narrow gulch only wide enough to permit of one street running: 
north and south with houses on each side and thatitis along this street 
_ the toll-road claims its right of way; that three hundred and seventy- 
four lots conflict more or less with the right of way; that it extends a — 
distance of three thousand and six hundred feet and occupies the entire 
street, and that all travelers on the street on horseback; or with any — 
kind of a vehicle, are required to. pay toll. Copies of these affidavits — 


and the motion are shown to have been served on the Dre eens a 


attorney, and the statements therein made are not denied... 

The situation here, as disclosed, is, briefly: that the Wason Toll- road 
company chartered under the State law for the construction and opera- 
tion of a toll-road in a specified locality, surveyed and marked out its 
line of road and begun its construction prior to a settlement on. the land 

for town purposes; the road was constructed and operated. with reason- . 
able diligence and finally completed as a whole; that a town has grown. 
up along the line thereof, which, by. reason of the peculiar situation, 
has been forced to make this line of road its principal street. The road 

company claims a right of way of one hundred feet along the line of | 
road sought to be patented by the town authorities. 

The solution of this proposition is not without its difficulties. It is 
to be regr etted that the act granting the right of way to public high- - 
ways was not more specific and definite as to the extent of the grant 
‘contemplated over the public lands, as to the width of the right of way, 
the nature and extent of the right thus couferred, both as against the 
government and subsequent settlers. But-in the absence of every- 
thing save the naked grant, the Department must construe and decide 
it with the view of harmonizing the conflicting interests and the PEO: | 
tection of the rights of all parties concerned. | 

The grant by Congress of the- right of way for public highways is. 


clearly an easement. It is akin to the grant of the right of way to __ 


railroads (act of June 8, 1872, 17 Stat., 340) and the Department has. 
decided in Pensacola and Louisville R. hh. Co., supra, that the lands 


over which the right of way is located may be pened to others, sub- 


ject to whatever right the company may have in the same. Eugene 
McCarthy, 14 L. D., 105. : 

The act of the toll. road company in . locating and constructing its 
‘road gave it a vested right of way under the statute, and the laws of 
— Colorado, that cannot be defeated by the subsequent settler. Its right. 
cover the public lands is as great as though the right of way had: been ~ 
obtained by condemnation proceedings under the law of emiment domain, 
and it can only be forfeited by non-user or the expiration of its charter 
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- ‘The owner ae the dominant ieneuient or a right, AS well as a dae as a anit of — : 
the servitude, to perform, at his own expense, all such works as are necessary for 


preserving and making use of the servitude, and: so he is entitled to have access to — 

make necersary repairs. The owner of the servient estate can do nothing to dimin- 
ish the use or convenience of the servitude to the owner of the dominant. Nor can 
the owner of the dominant enlarge his use so. far as to increase the burden of the 
 servient, unless in so far as such change of use may be necessary in order to make © 
the servitude effectual. (6 Amer. and Eng. Enc. of Law, 149.) 


. Your judgment is therefore reversed and patent willi issue to the town- 
‘site, if otherwise satisfactory, for the land claimed, subject, however, — 


2.t6 the easement of the Wason Toll Company’s right of way for the road. . 


through the land thus patented. (See Pensacola R. R. Co., 19 L. D., 
(386; Sinith v. poe 148 U.S. ery) 


| RIGHT OF WAY—MILITARY AND INDIAN RESERVATIONS. 
LA PLATA IRRIGATING DITCH Co. 


A night of way for au irrigating ditch that traverses, among other lands, a Anilitary 
reservation, and also an Indian reservation, will not be approved as to any part 
thereof, where it appears that by the maintenance of. said ditch the supply 
of water necessary for the Proper use of said reservations will be seriously 
impaired. . : 


Secretary Smith to the Commissioner of the General Land Office, October 
GIy Fs 81,1895, (F. W. ©.) 


I have spaced the appeal filed on behalf of the La Plata Irriga-— 
ting Ditch Company from your office decisions dated June 18, and June 
21, 1894, denying its applications for right of way under the provisions 
: of the aot of Congress approved March 3, 1891- (26 Stat. , 1095). 

The ditch in question, according to. the maps of locaton filed on © 
account of which application was made for right’ of way under the act 
of 1891, shows that the main ditch: began about: one- half of a mile 


| ~ north of the north boundary of. Fort Lewis military reservation, taking 


water from the La Plata river. It then passes through the military 
reservation to the north boundary of the Ute Indian reservation, 
through said’ Indian reservation to the south line thereof whieh is 


—co-incident with the Colorado and New Mexico boundary line. The . 


map Showing so much of the ditch was filed in the Durango: land 
_ office, Colorado. The company also filed a continuation of its location 

-in the Sante Fe, New Mexico, land office. © 

Your office letter of June 18, 1894, considering the Pe within — 
Colorado, found that the part north of the Fort Lewis military reserva- 
tion traversed by the location is private property, consequently, an 
approval under the act of 1891 would not carry a Bien of right o way 
. over this portion of the location. | 
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| You are e of the opinion that the portion within the Fort Lewis miliaey 
-Teservation might be approved, but that there is no authority for the 
approval of the map of location so far as it traverses the Ute Indian © 


_-geservation, reference being made to the decision of the Department it in 


the case of the Florida Mesa Ditch Company (14 L. D., 265). 
- In view of the fact that the location passes directly from the military 


- yeservation to the Indian reservation upon which the application for 


right of way carnot be granted, you are of the opinion that the entire 
application. should be rejected and in your decision of J une 21, 1894, 

upon the portion of the location in New Mexico, you are of the opinion, — 
as the ditches depend for their water supply and their usefulness on 
the ditch that passes through the Indian reservation, and for which no | 


right of way can be granted, that that portion of the application should 
' . . also be denied. © oo 
It seems that since the rendition of your decisions in the mere _ 
'_ of the application for right of way made by this company, the atten- _ 


tion of the Commissioner of Indian Affairs has been called to said 
application upon which he makes report to this Department in his let- 


ter of J uly 27, 1894, from which it appears that reports had been made _ 


to him upon tiie matter by the superintendent of the Fort Lewis mili- 


- ~ tary” reservation and also by the jeent in. heres of the Southern Ute _ 


agency. 
From these reports it appears that this company between the years 
1889 and 1892 actually constructed their ditches through the military 
and Indian reservations, but the superintendent of the Fort Lewis 
school reports that if succeeding summers be like the summer of 1894, 
there can be no question that great detriment to the school would be 
caused by this ditch, and he recommends that the application for right 


of way across said military reservation be denied, otherwise the school _ 
must either close, or the government be put to the great expense of — 
starting water from the several springs that are on the reservation. 


‘The agent. in charge of the Southern Ute agency reports that the 
- flow of the La Plata river is absorbed by this ditch and that if the 


> present flow is contracted it can never be other than a serious detriment 


to the Ute Indians. | 
- After a careful consideration of the matter, I am of opinion that this 
is Slaton for right of way should not be approved. Your office — 
~ decision is accordingly affirmed and the ae for Hehe of way 
. will stand rejected. | A SP we 
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SWAMP GRANT—MILITARY RESERVATION. - | 
STATE OF LOUISIANA, 


~The grant of swamp lands to the State of Louisiana took effect upon lands of such 
 ¢eharacter within ° Fort Sabine ainilitary reservation, created ly prior executive 
order, subject to the right of the United States to use the same for military pur- 
poses during pleasure; aud, on the subsequent statutory abandonment of said 
reservation, the title and right of possession, in and’ to bald po veateds in the 
State by virtue of said grant. _ 
The act of February 24, 1871, restoring the lands in said military eeseivation for wile 
according to existing laws, did not contemplate any disposal of said lands incon- 
sistent with the title previously granted to the State. 


Seeretary 8 mith to the Commissioner of the Gener al Land oft ice, Oetobee : 
(J. I. H.) 7 a «Bt, 1895. 7 (J. L) 


The State of Louisiana has appealed from your shai of Sep- 
| tember 13, 1893, rejecting her claim under the evap land ane or the. 
sollowing tracts of land: 2 | 


In T.145., R. 15 W.; the west part of section 27 containing 40 acres; all of sec- — 
tion 28 containing 240 acres; lots 1 and 4, the SW.4, and the NE. + and the SW. 4 of 
the SE; 4 of section 31 containing 291.10 acres; all of section 32 containing 520 acres; 

all of section 33 containing 6140 acres; and the aes part of section 34. containing 400 
acres; aggregating 2131.10 acres in said township. 

In: T. 15.8., Rk. 15 W.; the west part of section 2 containing 20.acres; the west. part 
of section 3 none niaE 620 acres; the west part of section 11 cont dining 240 ACLS 5 
the west part of section 14 eoatainins 440 acres; the west part of section 23 contain- 
ing 635 acres; the west part of ‘section 24 nonenta ing 50 acres; and the west part of 
section 25 son saiiine 150 acres; agereyating 2155 acres in fie township. 

In T..148., R. 16 W.; section 36 containing 71.30 acres. | 

In-T. 15 8., R. 16 W., all of section 1 containing 600 acres; all of section 2 contain- 

. ing 160 acres; all of section 11 containing 40 acres; all of section 12 containing 630 
acres; all of each an 13 containing 320 acres; all of section 24 containing 380 acres; 
and ‘all of section 25 containing LO acres; aggregating 2211 acres in said township. 
And aggregating in all four tow nships atoresaid 6497 acres, in the New Orleans , 
land district, Louisiana. 


The said tracts front north, west cand: south on Sabine Lake, Sabine 
Sapaag and the Gulf of Maxica: They are bounded on the east by a 
straight line, running from a point on the shore of the lake in section 
27, T.148. ae 15 W., south 29 degrees east, ten miles, to a point on the 
shore of lie Gulf in section 25, T.15 8. »R. 15 W.. They lie within the a 
limits of the Fort Sabine military Doser itiol established by the Presi-. 

dent’s order of December 20, 1838, and then transferred by the Com- 


missioner of the General Tang Office: to the possession and control of | | 


the Secretary of War for military purposes. The reservation embraced | 
the whole peninsula lying west of the straight line aforesaid, and | 
bounded by Sabine Lake, Sabine Pass, and the Gulf of Mexico. | 

At the time of the passage of the swamp land act of March 2, 1849 
(9 Stat. , 352), all of the lands embraced in said reservation had been — 
| — more > than Ba years severed oot the publie domain, removed from 
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the banirel and supervision of the land department, and appr opriated 


for special-uses by a co-ordinate executive department. — 


On December 7, 1850, the State of Louisiana filed in the district land oa 


office at Opelousas, swamp land selection list No. 4, claiming under the 


act of March 2, 1849, more than 1,000,000 acres of land, including all 
. the land within the reservation. But on the face of the list the sur- 


veyor general wrote opposite the descriptions of the subdivisions re- 


served, the following words: “Part of this township is subject to a 


military reservation. See letter from the Commissioner of the General - 
Land Office, dated December 21, 1838.” The attention of the Commis- 
sioner and of the Secretary of the Interior was thus called to the fact 
that said subdivisions were not within their jurisdiction, supervision or — 


- control, and that they had no lawful authority to dispose of them. 


Consequently said list was corrected, Allof the subdivisions and parts 
of subdivisions lying west of the east line of the reservation were | 
rejected and left out. Those fractional parts of subdivisions inter- 
sected by said line, which lay east thereof, were carefully selected and 
estimated and inserted in the list of selections to be approved. One of. 
the fractions contained only five acres; two others contained: only 
twenty acres each. Pains were taken to. make the corrected and 
approved list express upon its face the decision of the Secretary, to 
approve proper selections which lay outside of the military reserva- 
tion, and'to disapprove and reject all that lay within. Such corrected | 
list was approved on May 5, 1852, by Secretary A. H. H. Stuart. 

In 1854 Congress directed a light house to be built on Louisiana 
Point near the mouth of Sabine Pass. The Secretary of the Treasury, 
through the light house board, applied to the Commissioner of the . 
General Land Office for land on which to locate it, and other necessary 
buildings. He was informed that the land was a military reservation ' 
under the jurisdiction and control of the War Department as military 
property. The Secretary of War: was therefore the proper person to 


_ consent to the use of a part of it for commercial purposes. The light | 


house aud its appurtenances were built in 1856, aud are still alae’: 
By the act of February 24, 1871 (16 Stat., 430), Congress— 


authorized and empowered the Secretary of War to transfer to the custody and con- 
trol of the Secretary of the Interior, for disposition for cash according to the existing — 


laws of the United States relating to public lands, and after appraisement, to the 


highest bidder, and at not less than the appraised value, nor less than one dollar and 


twenty-five. cents per acre, the United States Ey reservation at Fort Sabine, in 


the State of Louisiana. — 


It appears: that on | July 1 1884, Achiie Scere M. L. Joslyn 


approved “No, 26, a list of the swamp and overflowed lands selected: 


as inuring to the State of Louisiana” ete. Said list ineludes all of 
sections 4, 5, 6, 7,8, 9, 10, 15, 17, 18, 19, 20, 21, 22, 26, 27, 28, 29, 32, 33, 


and 34 of township 15 sci range 15 west: ager seating aM 907. 41 
acres, ald comprising the whole of said reservation, except the school © 
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section 16, in T. 15, and lots 2 and 3, and ‘ee Nw. - and the SE. 4 tof. 
the SE. 4 of section dl,in T. 14, which lie upon a ridge; and the tracts — 
described: in the list now before me, which form a margin on the 
eastern, northern and western sides of the reservation, where the 
aavaisidone are intersected by the boundary lines and made fractional. , 
I am informed by your office decision, ae 

That the facts, Ist. that said tracts were claimed conditionally as subject to a 
military reserve, 2d. that action on the claim had previously been suspended on 
account of doubts as to whether or not the lands had been granted, and 34. that 
Congress had provided for the disposal of the lands by special legislation—were not 
brought to the notice of the Secretary, either in the certificates or in the letter sub- 
itting the list for approval. On- the contrary both the list and the letter of trans~ 
- mittal represented the case as an ordinary one about which no conditions existed 

‘calling for the special consideration of the Secretary or of his legal advisers. 


Inspection of said list N o, 26, and the certificates attached thereto, - 
sustains your statement. The certificates state affirmatively that — 
‘‘ said list is found to be free from conflict by sale or otherwise.” They 

contain no reference to the military reservation; or to the fact that on 

- May. 5, 1852, Secretary Stuart had considered and rejected the State’s - 
claim to the tracts of land-included in said list. They do not contain 
any statement to the effect that the tracts described in the list have - 
been found or decided to be swamp and overflowed lands, by field 
notes of the surveyors, or by “personal examination by experienced — 
and faithful deputies,” as required by the statute, or in any other man- 
ner. The attention of the Secretary was not called to act of February _ 
24, 1871, supra, or to the fact, that the presentation of said list No. 26° _ 
for his apntoval raised before him for his decision the question: Did 
Congress by the swamp land acts of 1849 or 1850 grant to the State of 
- Louisiana swamp lands eee the boundaries of Fort Sabine aed 
-- reservation ? 

That question is now nisin brought before me by the: penaine 
appeal. I decide it in the affirmative. . | 
I am of opinion that the acts of March 2 2, 1849 (9 Stat., 302), and 
September 28, 1850 (9 Stat., 519) granted to the State of Louisiana all 
of the “swamp and overflowed. lands made unfit thereby for cultiva-— 
tion,” lying within the Fort Sabine military reservation as established 
_ .by the President’s executive order of. December 20, 1838, subject, how- 
ever, to. the right of the: United States to use the same for military 
purposes diiring pleasure, or so. long as might be necessary in the 
judgment of the military authorities; and that when said military 
reservation was abandoned by operation of the act of February 24, 
1871 (16 Stat., 430), the title and right of possession of the State of 
Louisiana under the acts of 1849 and 1850 aforesaid attached at once 
in fee simple to the swamp and overflowed lands embraced within said - 
reservation. The act of 1871 aforesaid cannot be construed as intend: © 
ing to make any disposition of said swamp and overflowed lands, 
inconsistent with the title previously g eranted to the State of oun 
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as. aforesaid. “(Wilcox - V. McConnell, 13 Peters: 513; ‘andl Leavenworth 
‘R. RB. Co. v. United States, 92 U. S., 741; ce and Dakota R. R. Co. 
%. Whitney, 132. U. S., 357-360.) ? | 

Your office Aceon is hereby reversed. “The tracts of land aepeine | 
before specified and described will be certified to the State of Louisi- 
ana, under the swamp land grants. 


HOMESTEAD CON TEST—ABANDONMENT —PROOF OF MAIRIAGE. 


ROUDEBUSH # . WALTMAN, 


Testimony to the effect. that an entry woman has married and moved to her husband's 
home, when the husband himself is at the same time a homestead claimant, is 
proper evidence under a general charge of abandonmeut. | | 


‘In such a case evidence showing that a man and woman are ine iouether in the 
relation of husband and wife, and are generally considered in the neighborhood 
as married, may be accepted as establishing the fact of MIST EBE ey: where such 
fact is not denial 


Seeretary Smith to nae Goinmiasioner of the Beier al Dana Office, October 
| 7 | | 31, 1895. OS | (0. J. G.) | 
The record shows that on July 13, 1889, ‘Lavinia Waitman made 
homestead entry for lot 1, Sec. 18, Lot 4 Sec. 7, T. 19 N., BR. 52 W., and 
N. 4 NE. 4 Sec. 13, T. 19 N,, R. 53 W,, Sidney lana district, Nebraska. 
On May 25, 1893, Ross Koudebush filed affidavit of contest against 
said entry, clninting | 
that the said Lavinia Waitman has wholly abandoned said tract, and changed her 
residence therefrom for more than six months since waking said entry, and next . 
prior to the date herein; that said tract is not settled upon and cultivated by said 
party as requir ed by in | 3 , 
Hearing was duly had, and the local office rendered its disown: in 
favor of the plaintitf. i | po 
. The defendant in this case was fonnieay married to Watson L, Wait- 
~ man, and she wade entry for the land in controversy after his death. 
On the’ day of trial the plaintiff did not introduce testimony to show 
that defendant had not.complied with the homestead law as to settle- 
ment and cultivation, but directed the examination of witnesses to 
proving that the defendant and one O. P. Waitman, nephew of Wat- 
son L. Waitman, had, for about two years prior to the date of contest, 
lived together as husband and wife. It was shown that they were 
generally considered by the neighborhood as married. Two of the 
witnesses testified that the defendant had stated to them that she was © 
married to O. P:. Waitman. It was shown that shortly before this con- - 
test was filed the defendant moved her housebold goods from her claim : 
to that of O. P. Waitman, and he aud the defendant lived alternately 
on the two claims, residing upon one for a few months, and then mov- — 
ing to the other. One witness testified that defendant told him she 
would like to hold the claim until her son Bud Waitman became of age, 


_ _ but that she knew ney ou not hold both claims. 
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“The defendant tne not introduce aly testimony in rebuttal, nor deny ee . 


that she is married to O. P. Waitman. - She objected throwshont the. 


= trial to the introduction by the plaintiff of testimony in regard to her a 


marriage, on the ground that notice of contest served upon her con- _ 
tained no allegation as to MBE ae but sd charged abandonment | 

and non-residence. —. os : 
~ Lam of opinion, however, that testimony to the ottect that. an entry- | 
- woman had married and moved to her husband’s home, when the hus- | 

-band himself is a homestead claimant, is proper evidence under - 7 a 
general charge of abandonment (11 L. D., 22)—Bullard v. Sullivan. _ 
. It has been held that the fact of marriage, although conclusively 
- shown, does not of itself constitute ground of forfeiture or substantiate 
the charge of abandonment. Shaffer v. Fox (20 L. D., 185), and cases 
cited. The husband and wife must each be amtade a homestead 
entry at the time of the marriage. In the case before me, however, it 
is shown that O. P. Waitman, to whom the defendant is’alleged to be 
| married, has a homestead dain about two or three miles from the tract 
in epute, Con sequently, if his marriage with the defendantis shown, — 
her -entry must necessarily be cancelled; for. “a husband and wife, 
while they live together as such, can have but one residence, and the . 
home of a married woman is Pie ee with her husband, 7” Bul- 
lard v. Sullivan (supra), 

The question therefore arises is to whether the testimony intr oduced 
to prove the marriage of defendant to O. P. ‘Waitman Is s legally suffi- 
‘clent. | 

In the case 2 of Beoeks v Anderson referred to in 16 L. ‘D, 137, it Is 
‘said: | . 
Proof that a wan and woman had sdhabited 4owather for a long time as husband 
_ and wife, had mingled in society as such, is admissible for the purpose of proving a. 
marriage, and in the absence of evidence to the contrary, conclusive as such, in all 


cases, except in actions of crim con., divorce, indictments for bigamy, and like eens ’ 
where the marriage is. s the foundations of the claim to be: enforced, 


While there is no direct proof of marriage between the parties to this 


contest, yet the testimony introduced by the plaintif may be considered — e 
as sufficient to throw the burden of proof upon the defendant, and as. 
she did not introduce any testimony in rebuttal, and made no attempt to —- 


deny that she is married to O. P. Waitman, although she had opportu- 
_ nity to do so, lam of opinion that the marriage is sufficiently proved 
for the purpose of this contest. A concealment of marriage, if one- 
exists, or a disinclination to deny it, if it does not exist, is inexplicable | 
on any other | grounds than that the presumption of marriage is cor-. 


rect. It would:seem that if these parties are not married, and adenial ~ 


to that effect would save the homestead, they would sur oly make such 
denial. [ therefore affirm your office decision. | 
As to the other issues appearing in defendant's specifications of « error, 
the facts are fairly and sufficiently stated by you, and need not be con- — 
sidered i in this connection. 2 
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SETTLEMENT Tt ‘CLAIM—TRESPASS—POSSESSION, 


BURKE v. GAMBLE. 


- No rights are required under the se einaeait Jaws by an n unlawful trespass on the | 
undisputed and known possession of another who believes his title to be good, 


Secretary Smith to the Commissioner of the General Land Office October. 
(J. 1. H.) : 31, 1895, = (BW. C.) 


I have considered the appeal by Michael Burke from your office deci- 
sion of July 14, 1894, molding for cancellation his homestead entry cov- — 
ering the SW. 4 of Sec. 2, T. 5 N., RB. 1 E., San Francisco land district, 
California, and chee the entry by none T. Gamble made for said land 
should be held intact, and that his pom On proof submitted 
thereon should be approved. a 

This: land was selected -by the State as | indemnity school land. on 
- August 8, 1866, and re-selected on October 6, 1868, and, in.a contro- 
versy involving the State’s right under said BelbeiOn: ‘tiie: land was. 
awarded to the State under its selection on J anuary 16, 1874. | 
| More than four years thereafter, to wit, on April 16, 1878, the State | 
patented the land to one John Woods and by mesne conveyanees the | 


~ land was conveyed to Michael Burke on January 30, 1880, since which ._ 


time he has been in undisputed possession of one ial fie nee tract 
7 being fenced. 

Upon an application by one Daniel Sullivan spaces the State’s 
| solection, your office letter “G” of January 13, 1882, canceled the State’s 


selection, from which action the State failed to aoieal and has since . se 


made aclecnen of other lands to which it has received title. 

Burke, however, seems to have been in ignorance of this action, and 
continued in possession of the land, the first knowledge of imperfection 
in his title being ascertained upon investigation caused by the entry 

“upon the lands of Johu T. Gamble on August 2 , 1882. és 
_ Gamble, it appears, learned of the cancellation of the State’s se lec- 
tion and knew that the Jand was in possession of Bur ke when, on — 
August 2, 1882, he, in company with others, drove upon the ina lib 
question passing fieoneh the gate of one of the adjoining proprietors 
whose fence formed a part of the boundary of the land in ee and 
began the erection of a house upon the land. 3 | 

He states that at the time he entered upon said land he believed it to 
have a mar ket value of about $2,500, and sought to take advantage of 
' Burke’s ignorance in the matter of his title to the land in question. 
His house, begun on August 28, 1882, was partly completed when he 
left the land but upon his return Burke was in possession-thereof and 
refused to allow him to enter. On August the fourth he made home- — 


stead entry of the land. This house was afterwards destroyed by | | 


Burke but in October following, Gamble again attempted to build a 
house upon the land whicb was also destroyed by Burke, and a third | 
attempt was made by Gamble but he was warned off by Burke. 
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eo abi made no further attempt to take up a Sepldanee upon the 


land but in the following year, to wit, on March 22, 1883, submitted ~ 


proof upon his entry in which his excuse for not taking up a residence 
‘upon the land was that he was prevented therefrom by the forcible acts 
of Burke. 

The local officers eietied his proof and he appealed fs your office. 


On July 24, 1883, your office canceled the entry by Gamble upon the | : 


. report of a special agent that Gamble was not a settler upon the land, 
and that his entry was made for the purpose of speculation. 
On August 13, 1883, Gamble filed an appeal from that action. This 
appeal does not appear to have been.transmitted to your office until. 
November 11, 1886. In the meantime, to wit, on December 15, 1884, . 
the local oMoars had permitted Michael Burke to make homestead: 
- entry of the land. - 
On December 4, 1886 , your office’ considered the- eopent filed. by Gam- 
ble as an spilication oi a hearing and thereupon directed the local. 


officers to order a hearing between the parties in order to determine a 


- their respective rights in the premises. 


No action appears to have ever been taken upon said oe end upon — 


the report of a special agent that he had investigated the case and | 
found Michael Burke in possession of the land and in which he recom- 
mended that the order for a hearing be revoked, your office, by letter 
of November 19, 1890, revoked the order for-a bearing. - 

- In the. mOHiitine, to wit, on February 4, 1890, Burke had been per- 
mitted to make final proof upon bis ieee entry which was 
accepted by the local officers, notwithstanding the pendency of. the 
appeal by Gamble from the decision of your office cancelling bis entry. 


Gamble then appealed to this Department from. your office decision ~ 


revoking the order for a hearing and re-affirming the action taken by 
your office in its decision of July 24, 1883, which canceled his entry. 

‘In departmental decision of April W 1892, this appeal was considered 
and in view of the showing made by Gamble, it was directed that his ~ 
| eutry should be re-instated and that a hearing be ordered to the end — 


_. that the witnesses to Gamble’s proof might be subjected to cross exam- — 


ination by Burke, if he so desired, and that Gamble might be allowed _ 
to show duress and the interference of Burke, and that Burke might 

be allowed to show why his entry should not be canceled. | 7 
It is upon the hearing had under this order that the case is again 
before this Department. | a 
Upon the testimony adduced at this oe the local oticens: were. 
| of the opinion that Gamble took advantage of Burke’s ignorance and 
that it is the duty of the land officers to protect the innocent and igno- 
rant from sharpers. © For that reason they recommended that Burke’s 


me entry be allowed.to stand and that the entry by Gamble be canceled. 


Your office decision, as before stated, reversed the action of the local 
| officers and. held Burke’s entry for cancellation, from which action he 
appealed to this Department. | 
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“The facts j in the case ‘appear ae be plain. Bui ke, since 1880 i ieee 


in quiet possession of this land, the entire tract being under. fence, - 


under a title from the State which he believed to be pereent and for 
which he had paid a valuable cou sideration. | 

The State’s title failed, but of this Burke does not. appear to have — 
had any notice until after Gamble had made an entrance upon the land. — 

The sole question in the case, it would seem to me, is as to whether this 
land was, at the time of the eerniee by Gamble and the making of his 
entry, atibieet to settlement and entry under the settlement laws. — 

In the case of Atherton v. Fowler (96 U. S., 513), it was held that no 
right of pre-emption can be established by a settlement and imnprove- 
ment on a tract of public land, where the claimant forcibly intrudes 
upon the possession of one aibeady in possession of the land, the same 
being enclosed, but that such intrusion, though made andce pretense 
ef settling upon the land, is but a naked, unlawful trespass, and can 

not initiate a right under the settlement ins | ‘ 
 . This decision has been repeatedly quoted by the court. and must be 
the guide for the construction of the settlement laws by this Depart. 


- ment. 


: Burke. 


It appears to me that the fact: ts in this case cher, when Siewes in the 
_ light of the above opinion, that Gamble’s attempted settlement on this 
Jand was but an | unlawful trespass and in violation ot the rights: of 7 


At the time of Gamble’s entrance upon this land it was Beye ques- ; 
tion in the indisputed possession of Burke, under title which he believed _ 


~- was.good, and of which Gambles;vas cognizant at the time. The fact 


that his entrance upon the land was made through a gate in the ferice. | 
that enclosed the tract, in nowise reduced the offence. | - 
There cau be no question but that Gamble sought to take advantage 
of Burke’s ignorance in the matter of the status of the State’s title, 
under which he claimed, and it seems to me clearly the duty of this 
Department to protect Burkes in his possession. In the case ot Knight 
2, (U8 Land Association (142 U. oe , 161), it was held. that— - 


The Secretary is the enardian of the people of the United States over the public 
lands. The obligations of his oath of: office oblige him to see that the law is carried 
out and that none of the papa domain is wasted or Is csieeee of to a party not 
entitled to it. — so 


Your office decision rests upon the decision of this Deparemionts in the 
case of Marks v, Bray. (1-L, D., 423), in which it was held that 


the case of Atherton v Fowler, : as. NOW. interpreted by this Department, will not 
sustain a possession manifestly in violation of the law, nor defeat a claim to land by 
one who has complied with the requirements of the law, in favor of one who has n06. 
so complied, ete. | 7 . - 3 

In that case, Gayover it was shown that Marks knew of the cancel- 
lation of the State? sclaim prior to Bray’s settlement, and that he made — 
-no endeavor to fortify his position and secure a right to the tract under — 
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, the lava laws, until more than two months after Bray’s s settlement. It 
was, therefore, held that his laches had enabled Bray to exercise his 


right which the law gave him to file his declaratory statement upon | a 


any unappropriated public land. In this respect the facts in that — 
differ from those in the case now under consideration. : 
It seems to me that an equitable coustruction consistent with the true | 
meaning of the settlement laws leads to the application to this ease of 
the principles enunciated by the supreme court in the case of Ather- — 
ton v. Fowler, supra, and the awarding of the land to Burke. 7 
— Tmust therefore, reverse your office decision and sustain the decision 
- of the ee office directing that Gamble’s entry be canceled and his 
proof tendered thereon rejected, and that Burke be pers to com- 
piven title upon the Ue already made. 3 : 


- SCHOOL LAND—JURISDICTION, OF DEPARTMENT: 
J. L. BRADFORD. 


| The Department is without authority to determing whether a “State in its disposition 
__ of school lands has done so in the manner provided by statute. — 


‘Seovelirs Yy Smith to the Commissioner of the Gener a Land Office, Novem- _ 
(J.T. A.) : ber 2, 1895. AER) 


 QOn.June 26, 1895, your office transmitted a letter from J. L. Brad- 
ford, Esq., dated May 31, 1895, in which he charges that the State of | 
_ Louisiana has depleted the school land fund, reserved by Con gress for 
the township schools of said State, by giving a large portion of the | 
same to John McEnery, since dead. 
The allegations of Mr. Bradford have been carefully considered, but 


it is not the province of this Department to take any action in ‘the | : 


premises. ae 
The lands referred to were maseevea by ne ‘acts of. Congress: 3 


~ relating to publie lands within the State of Louisiana, then the Terri- 


- tory of Orleans. These and similar school land reservations by Con- — 


gress were grants in abeyance of the nature of a dedication to public a 


use, and vested so soon as the schools for which. they were reserved: 


came into existence.- Until this, the title remained in the government. —_ 


Trustees, etc., v. State of Indiana (14 Howard, 274, et seq.). | 
By the act of February 15, 1843 (5 Stat., 600), however, Congress 
- made so much of a change in said grants . to confer upon the State » 


‘plenary and exclusive authority to dispose of said lands in a stated : a 
maanner. Whetherit has done so or not is a question which this pepety a, 


_. Inent is without authority to determine. 
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- REPAY MENT—ASSIGNEE-—SECTION 2, ACT OF JUNE 16, 1880. 
_ INSTRUCTIONS. | 


The right of. assignees to repay ‘ment under section 2, act of June 16, 1880, is restricted 
_. to assignees of the land, and does not extend to persons holding an assignment 
of the claim tor the money paid on the entry. : 


Seoretary Smith to the Commissioner of the onerat Land 1 Office, Neveu: | 
(LB) a ber 22,1895. (F. W. G.) 


Jam in receipt of your office letter of. October 4, 1895, calling atten- 
tion to that portion of departmental circular of are 6, 1880, which | 
in construing the second section of the act of June 16, 1880 D (21 Stat., 
28%), reads as follows: 


Those ‘persons are assignees, within the meaning of the statutes anthorizing the 
repayment of purchase money, who purchase the land after the entries thereof are 
_ completed and take assignments of the title under. such entries prior to complete 
cancellation thereof, when the entries fail of confirmation for reasons contemplated 
by the law. To construe said statutes so as to recognize thé assignment or transfer 
of the mere claim against the United States for repayment of purchase money, or 
fees and commissions, disconnected from a sale of the land or attem pted transfer of 
title thereto, would be against the settled policy of the. government and repungant 
to section 3477 of the Revised Statutes. v4 


In said letter you state that you are constrained to believe that this — 
construction is unsound, for the following reasons: | 
Ist. It is unreasonable. There is no good cause subsisting in equity why the 


assignee of an entryman should not stand in the shoes of the entryman whenever the 
entryman has done that which is prescribed by section 2 of the act, which is con- 


.. strued by said circular. (You will find said act on the first page of that circular.) 


2nd. The claims referred to in section 3477 of the Revised Statutes are not such 
claims as are embraced in the said act. ‘The claims specified in section 3477 of the 
Revised Statutes of the United States are, it is submitted, such claims as the United 
States has not recognized. Here the claims referred to and embraced in the act 
construed by said circular are distinctly recognized intheir character. Their amount . 
is fixed. There is no issue remaining between the claimant and the government, 
There is nothing to be done to ascertain either the claim or its amount. The Secre- 
tary of the Interior is directed to pay out upon compliance with the terms of the act, 
8rd. It is not possible that the interests of the government can possibly be preju-. 
| diced by recognizing the title herein of the entryman provided it is shown that the 
conditions embraced in section two of said act are complied with; and when all. 


-. said conditions have been complied with no interests of the povernnient. can be 


_ prejudiced by paying the assignee instead of to the entryman directly. 


It is very evident to my mind that Congress. meant to extend the © 
benefit of repayment to assignees of the land, and not to the claim for 
money against the United States. The peel law forbids such trans- 
fers, and before a case is taken out of the general law, the act of 
Congress should expressly pr ovide for repayment to the assignees of a 
' money demand against.the United States. 

There being no express provision in the act of June 16, 1880, for the: 
- repayment to the assignees of a money claim against the United States, 
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_ I am of the opinion that this cannot be done without violating the. 

general law embraced in section 3477 of the Revised Statutes. That — 
section provides that no claim upon the United States shall be trans- — 
ferred or assigned until “after the allowance of such a claim, the ascer- __ 


tainment’ of the amount due, and the issuing of a warrant for. the. 


- payment thereof. ” 
Your view of this question is that “the character of the’ claim is 


recognized; the amount is fixed; there is nothing to be done to ascer- a 


tain either the claim or the amount; and the Secr etary of the Interior — 
is directed to pay out upon sermoliance with the act.” Your contention 
that the Secretary of the Interior is required to make repayment upon - 
a compliance with the act is an admission that some evidence must be 


~ submitted to show that the person claiming the fund is entitled to. S : 
receive it. If this be true, then there is something to be done under ee 


_ the act “to ascertain the claim and its amount.” 
.. In my opinion the act of Congress does no more than provide’ for ae 
| repayment of certain money upon certain conditions. The amount in 


no case is fixed, and in every case the person claiming the fund is | 


- required to do something to be entitled to repayment. He is required» 
to “ surrender his duplicate receipt and execute a proper relinquish: 


_ ment of all claims to the land.” 


Further, in case a transferee of the land makes a claim, his right to 
pene repayment as transferee must be ‘also determined. : 

I cannot therefore agreé with you that “there is nothing ‘to be done | 
to ascertain either the claim or the amount.” But if nothing were 
required to be done in order to ascertain the rightful claimant, and 
whether he is entitled to repayment, still the transfer.of a claim could 
not be recognized, as these claims are controlled by the eee law 
which prohibits transfers until warrant is issued. : 

I therefore adhere to the construction. placed upon section 2 of said a 
| ae by the circular of August 6, 1880. Pe ae 


. INSTRUCTIONS. RELATIVE TO HEARINGS ORDERED UPON SPECIAL ' 
AGENTS’ REPORTS. 3 


DEPARTMENT OF THE INTERIOR, 
. GENERAL LAND OFFICE, | 
ec ae a3 Washington, D.C; November 4, 1895. 
To Registers. and Receivers and | 
Special Agents of the General Land a Office. - 
_ hese hearings are ordered as a part of the proceedin gs apon an 
inquiry instituted by the government into the validity of alléged 
fraudulent or illegal entries. The purpose is to give the entrymen and 
other known parties in interest full’ Supon entry to be heard in defense 
of their claims. : 7 
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| Hearings will be set at as early a ae as practicable after the. order _ 


a has been received, so that the special agent who. examined the: case 


may be present, aha while witnesses are accessible. 3 | | 
The register and receiver will consult with the special. agent réla- 


- | tive to fixing the time and place for taking testimony. 


Where possible, notice of hearing will be given by the register and. 


_ receiver by registered letter or by personal service, If the where- 


— abouts of the party or parties in interest cannot be ascertained, notice : 
should be given. by publication in accordance with rules 13 and 14 of 


- the Bules of Practice. 


Proof of service should accompany the ecneea in every case, and, 


where notice is given by publication, @ Statement by the register: and 7 


receiver, or a certificate from the special agent, or the atfidavit of an 
- officer or other person, must be filed showing that. due eon has — 
been used and the party or parties could not be found. 
Notice should be given in all. cases. at least ey. days before the 
date fixed for hearing. | : 

Attorneys appearing should be uel to file a written appearance 
stating for whom they appear; and in all cases notice to an attorney 


of record will be treated as notice to the par ty or r par ties for whom he 


appears. , 
Special agents should $0 arr alge ec business : as to have testimony 
taken at the same time and place in as many cases aS practicable. 
They must be present at hearings with the. necessary witnesses, to 
prove the charges made in their reports, and they will represent. thie 
government in the conduct of cases and examination of witnesses, 
Special agents are uot required to file affidavits for continuances or 
‘postponements, nor to make deposits for expenses. Continuances and 
postponements will be allowed only for necessary cause, and in no case 
for the purpose of vexatiou or delay. 7 
Special agents. will not enter into stipulations sete to ane testi- _ 
mony, or otherwise, by which the due course of Drocegminee will. be. 
~ embarrassed or the purpose of the law frustrated. | - 
The expenses of service of notice and the cost of taking the testi- | 
mony of witnesses for the gov ernment, including the government's 
CTOSS- examination of “witnesses for the Glainiant will be paid by receiv- 
ers, who will estimate specially therefor, referring to the date and 
initial of the letter ordering the hearings. = a 
The cost of reducing testimony to writing, payable. is the eovern- 


ment, will be the actual and necessary sums paid out for that, purpose, — 4 


and ne. fees of local officers. ‘Such fees wal not be charged at the 
— government. | _s 
‘The expenses'of the se igane. including the pay of his own ees. ah 
the costs of taking their testimony, and the cost of his cross-examina- | 
tion of witnesses for the government, must: be paid by himself, and. a 
reasonable Bo nos for Expenses of reducing such testimony. and cross- - 
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examinations to. ‘writing may be ‘required by the officer ane the 
boston Y=: | | 

Upon the termination of a nese the register aad receiver will 
immediately render a decision in the case, and upon the expiration of 
the time allowed for appeal transmit the record to this office. -— 

Special agents are not required to file appeals from decisions adverse 
to the government nor. are they expected to file briefs in any case. 

This circular is issued to take the place of circular of May 8, 1884 
(2 L. D., 807), on the same subject, and will in future govern in all 
cases to which it applies. : : 


Very respéctfully,. oe S. W. TavoRuUE, 
a or a a | } Commissioner. 
_ Approved: “2 | 
- Hoke Smits, 
— Beeretary. 


OKLAHOMA: Pea PEP QUa rence DOs OF SETTLER. 
WELoE v. BUTLER. 


4 The departmental inhibition against making the race for Oklahoma lands from indian 
reservations, is applicable to lands which the Indians have the right to use and 
occupy, and no fi to lands in which the Indians have no such right. 


anaes y Smith to the Commisssioner of the General Land Office, Novem- 
(J. LH) | ber 2, 1895, | (EH. M. B.) 


This case involves the NK. 4 of Sec. 7, T. 28 N., BR. 3 E., Perry land 
district, Oklahoma Territory. | 

The. peccrd shows that on September 19, 1893, William M. Bute 
made homestead entry for the above described: tract. : 

October 3, 1893, Henry Welch filed an affidavit of contest against 
said entry sileging prior settlement, and the disqualification of the 
defendant because he (Butler) made the race for the land from the 
_ Chilocco school reservation in violation of law. 

Subsequently, on April 25, 1894, the plaintiff filed a supplemental afii- 
davit of contest alleging: 


That he verily believes that the said Wm, Butler oe abandoned said tract of land; 
that said Butler is the head of a family and that said family did not establish a per- 
manent residence upon said land until the expiration of six months from the date of 
said entry; that although said family appeared upon said claim upon the 14th of 
March or thereabouts that they left a few days after and he believes that they returned 
to their home in Kansas and that he also believes that said Kansas home remained 
furnished and was at that time kept as a place of residence. Furthermore, affiant 
believes that Wm. Butler has placed said lands in the hands of one real estate agent: 
whose name is Sutherland and whose office is in the town of Newkirk, Oklahoma. 
Territory. That said entryman, Wm. Butler, has ‘supported himself in various other 
ways that force affiant to believe that he has not wanted or intended to make said. 
land a home for himself and family. 


1438—VoL 21 24 
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June ‘4, 1804, the entryman filed a motion to diamine the contest of 
Welch because the affidavit of contest did not state a cause of action. - 
_ The local officers dismissed the contest of Welch as. to the allegation 

of prior settlement and disqualification and or dered a trial. on uke : 

charge of abandonment. 3 
—, Upon appeal your office decision of December 14, 1894, sence the | 
won of. the local officers in so far as it dismissed the coutest of Welch | 
on.the allegation of prior settlement and disqualification but reversed 
their action in ordering a trial on the charge of abandonment. 

It appears in his affidavit of contest that Welch states that he set- 
tled upon the land in controversy at 11:30 p..m., September 19, 1893. 
The application of Butler is endorsed by the register: ‘‘Received Sep-. 
tember 19, 1893, at 9:24 a.m.” It would thus seem that the charge of 
_ prior settlement i is not borne out by the record. | 
This brings up for disposition the question as to whether the race 
from the Chilocco school reservation disqualified Butler as a homestead 
entryman in the Cherokee Outlet. These are lands of the United States 

purchased from the Cherokee Nation and were not open to settlement. 
on account of being reserved by the United States for Indian. school — 
purposes. The Department had forbidden runs into the Cherokee Out- | 
let from being made from any Indian reservation. (Acting Secretary 
- Reynolds’ order of August 30, 1893.) The inhibition abont making the 
run from Indian reservations refers to lands which Indians have the 
right to occupy and use and not to lands of the United States to which — 
Indians have no such right. Indians have no such right in the lands 
used for the Chiloceo school and hence the inhibition does not apply 
- to these lands. This disposes of the questions urged upon appeal by 

Welch, and the decision appealed from is therefore affirmed. : 


OKLAHOMA LANDS—DISQUALIFI CATIONS OF HOMESTEADER. 
JACOB KAUFMAN. 


The prohibitive provisions in the act opening Oklahoma lands to settlement were 
directed against persons otherwise qualified to make entry, and not against per- 

sons who for other reasons were then disqualified, and by their presence in said 
‘Territory took no advantage over others. , 


Secretary Smith to the Commissioner of the General Land Office, Novem- 
(J. I. H.) 7 ber 2, 1895. 7 (EB. W,) 


_ [have snes your office letter of September 8, 1894, embodying 
a report and recommendation concerning the patitiowi of J acob Kaut- 
man to have proceedings instituted to vacate and cancel the patent 
issued December 15, 1892, to Arthur W. Dunham, conveying to him 
the SW. 4, Sec. 3, T. 12 N., R. 3 W., Oklahoma land district, Oklahoma 
Territory. a 
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- The petition is predicated upon two grounds, to iat 
First.—That said Dunhain was at twelve o’clock, noon April Aoi: 1839, 
within the Territory of Oklahoma. 

Second.—That Be ap eae Beyer made settlement and residence 
on said tract. | 
It appears that your office has caused special agent R. R. Poe, iis 
was furnished with a copy of said petition to investigate said charges 
of fraud. Your office letter recites that. the facts reported by. said 
special agent, corroborated by affidavits, are substantially as follows: 


A. W. Dunham, the entryman, went to the territory of Ohlahoma, in February, 
1888, as an employe of the A.T. & 8. F. R. RR. Co., and has remained in said territory 
and in the service of said company ever since; he did not attempt to take up any 
land when the same was opened for entry April 22, 1889, and in fact was not at that 
time of lawful age; November 1, 1890, he bonght the improvements on said land 
from one Williams, a prior entryman, paying him $450 therefor, and upon Williams’ 
relinqnishing his claim to said land, Dunham entered the same. This, it will be 
observed, was a year and a half after the opening, and although Dunham was within 
the territory at date of the opening, he took no advantage of his presence therein to 
secure a settlement claim and, someone Ue: was not disqualified, as an entryman, 
by Treason of such presence. : 

It is further shown by a number of affidavits, accompanying the special agent’s 
report, that Dunham established his actual residence on said land in due time and 
maintained the same uutil he submitted his final proof and perfected his entry. 

. Inasmuch as it does not appear that any fraud has been committed, in connection 
with the entry or patent in question, the supplemental report of the special agent 
Telative to the transfer of said land, does not seem to be material. Mr. Jondah] was 
aware that Kaufman was asserting some kind of a claim to said land, but was 
advised and believed there was no validity in Kaufman’s claim or defect i in Dunham’s 


title. 
In view of the foregoing facts, I recommend that Kaufman's petition be denied. 


Jt is not clear that the law and the proclamation against prematurely 
entering the Territory were directed. against persons occupying the 
position of the defendant in this case. The general rule in the inter- 
pretation of statutes is, “that the cardinal purpose or intent of the 
whole act shall control.” (Sutherland on Statutory Construction, Sec. 
240.) Inquiry should be made to ascertain what was the mischief or 
defect which the law intended to remedy. (Endlich on the Interpreta- 

tion of Statutes, Sec. 27.) The purpose of Congress in its legislation 
' was manifestly to secure equality between parties desiring to make 
entry of these lands so that no one,“‘should have special advantage in 
the entry of tracts they desired for occupancy” (see Smith v. Townsend, 
148 U.S., 490, 501).. The mere fact of being within the prescribed limits 
on the day the Territory was opened to entry gave the defendant in © 
this case no ‘special advantage,” because he was a minor, and by that 
_ fact shut out from the opportunity of seizing upon land that some other. 
person might otherwise have entered. It is not to be assumed that the 
law was directed against persons who, for other reasons, were disqual-. 
ified from making entry—the obvious purpose of the act being to Be 
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hibit persons, otherwise qualified to enter land, from going into the 
territory during the prohibited period. Dunham’s presence on the 
right of way of the railroad, on that day, was not unlawful; he did 
nothing then nor afterward to prejudice any other person’s right; and — 
in my opinion his entry, made long subsequently, when he attained his 
majority, should be allowed to stand intact. | | 

For these reasons I concur in the conclusion at which your office has 
arrived, and the penuen Is Beene denied. - 


AMENDMENT OF ENTRY—EXC USABLE MISTAKE. 
Tuomas WALSH, 
An amendment of an entry may be allowed: where, due to an excusable mistake, the 
entry as originally made did not cover the land settled upon and improved by 


the entryman. 


httaats Smith to the Commissioner of the Pe Land Office, Novem- | 
(IT. i) ’ | ber 2, 1895. , (FF. W. ©.) 


J have considered ae sansa by Thomas Walsh from your office | 


decision of February 26, 1894, denying his application to amend his 
homestead entry made September 19, 1893, covering the N.4 of the 
SW. 4, Sec. 2, T. 37 N., R. 38 BE. "Spokane Falls land district, Washing- 
ton, so as to embrace j a lieu. thereof the E. 4 of the SW. 4, Sec. 2, lot 1, 
and SE. + of NW. 4, Sec. 11, same township and range. 

“With ietter dated January 25, 1894, the register forwarded the appli- 
cation by Walsh to amend his entry and i in said jetter he recommended 
the allowance of the application. From the showing made in support 
of the application to amend, it appears that Walsh selected, settled upon, 

and improved the tract now sought to have included in his entry. As 
he was more than one hundred miles distant from the land oifice, he 
sought the advice and services of one Jacob Stitzel, a United States — 
court commissioner, in preparing his homestead papers. _ : 

Stitzel had ‘in his possession a copy of that part.of the township 4 in 
question, showing the disposal made of parts of sections 2 and 11, 
which plat had been secured from the local office sometime prior to the 
making of the application by Walsh. , 

Jt is represented that said copy, as furnished i elie ipal officers, 
showed that about thirty acres of the SE. 4 of the SW. $ of Sec. 2, was 
embraced in a mining claim known as the  Bonanga mine. This alain 
_ .traversed the entire SE. 4 of the SW. 4 and rendered that part of the 
tract south of said mining claim, in the SE. $ of the SW. 1 of Sec. 2, and | 
the EH. 3 of the NW. 4 of Sec. 11, non- contiguous with the NE. 4 of the 
SW. of Sec. 2. 
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From this detonation gathered from the plat in Stitzel’s possession 
he advised Walsh that he would not be permitted by the local officers 
to make entry of the land as originally settled upon, and, acting upon 
the advice of Stitzel, he made application for the N. 4 of the SW.4 of 
Sec. 2, which was duly accepted by the local officers’ and the entry 
allowed: as before stated, on September 19, 1893. 

Not long thereafter, he learned that the plat in Stitzel’s possession 7 
did not show the correct state of facts and from the correspondence 
between Stitzel and the local office it was learned that the location of 
the Bonanza mine had been changed, the plat showing the changed 
location having been filed in the local office May 8, 1893. According 
to this plat Walsh might have made entry as ori anally intended, and 
in January, 1894, he filed his application to amend to embrace the tract 
originally settled upon and improved by him. 

Your office decision denied the application upon the ground dusts 

The party instead of going to the district land office to make his filing, where 
_ the correct status of the land desired could have been ascertained, elected to go 
before the United States commissioner and make his filing wpon incorrect infor- 
mation, . . . . Had the party exercised due clhpeuce no error need have 
occurred. 

As before tater the showing seiacnte: that Walsh settled. upon 
and improved the land now applied for and intended originally to make 
entry thereof, Due to mis-information he applied for different land, but 
his mistake in seeking information from the party he did Was a natural 
one he being desirous of saving the expense incidental to making the 
trip to the local office, and as it is shown that the United States com- 
missioner attended generally to the land business of those persons in 
that neighborhood who were unable to go to the land office. This com- 
‘missioner had secured a copy of the township plat from the local office, 
but, due to the change of location of the Bonanza mine, which was not . 
shown upon his plat, he advised Walsh that entry could not be made 
as originally intended. 

It seems to me the mistake was an excusable one and has been aati. 
_ factorily explained.’ There does not appear to be any adverse claim to- 
the land applied for, so that the question now is between Walsh and 
the government, 

Under the circumstances, I am of the opinion that the showing made 
is sufficient upon which to allow the amendment, and your office deci- 
sion is accordingly reversed and the papers returned herewith that 
Walsh may make an amendment of his entry, as applied for. 
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| RAILROAD LANDS-—SECTION 5, ACT ve MARCH Os 1887—ADV ERSE 
CLAIM. 


Hook v, PRasON ET AL, 


The right of a garohaser from a railroad company to perfect title under section 5,. 
act of March 3, 1887, for the protection of his grantees, is not defeated by an 
inchoate claim ander: a warrant locatiou, where the locator by his laches justi- 
fied said purchaser and his grantees in the belief that the claim under the loca- 
tion had been abandoned. 


Seeretary Smith to the Commissioner of the General Land Office, November 
(JI.1H.) 21895. ET OS) on a) 


By your office letter “EF” of May 7, 1894, you transmitted to this. 
Department the appeal of Dawsou A. Hook from’ your office decision 
of January 15, 1894, rejecting Hook’s application to purchase the W. 4 
of the SW. 4of Sec. 19, T. 26 §., B.18 E., Topeka, Kansas, land district, 
under the act of March 3, 1887 (24 Stat., 556), and holding intact the 
claim of Nannie M. Preston to said tract, as transferee of Hyacinthe 


= Lasselle, under bounty land warraut No. 96,200. 


The tract in question is situated within the overlapping ten mie | 
granted limits of the grant to the Lenvenworth, Lawrence and Galveston - 

Railroad Company and Atchison, Topeka and Santa Fe Railroad Com- 
pany (12 Stat., 772), and the grant to the Missouri, Kansas and Texas 
Railway Company (12 Stat., 772, by assignment) and (14 Stat., 289). 
The line of road of the former was definitely located November 28, 1866, 
and of the latter, February 19, 1867. The land was included in the 
limits of the withdrawal for fic former, which became effective May 5, 
1863, and within the limits of the withdrawal for the latter company, 
which took effect April 3, 1867. It was twice listed by the companies 
- jointly, namely, August 9, 1872, and July 29, 1874. 

Miss Preston claims said trace: as the transferee of Hyacinthe 
Lasselle, who, on March 25, 1861, filed in your office military bounty 
land warrant No. 96,200, to he fo upou the tract in question, and 
the W. 40f the NW. tof thesame section; also the SW. tof the SW. 4 
of Sec. 18, same tow aehip and range, Mareh 25, 1861. 

It appears, however, that the local offioaia at Fort Scott never 
received your office letter enclosing the warrant and application to 
locate the tract here involved, and that said warrant was never 
received at that office. The tract books of your office show, however, 
that Lasselle located other warrants for other tracts in the same section 
on the 9th of April, 1861, upon which patents were issued August 1,1861. 

A. full statement of the facts relative to the tract here in question is 
found in the case of Missouri, Kansas and Texas Railroad Company v. 
Lasselle (14 L. D., 278), and a repetition of those facts here is not 
deemed necessary. Suffice it to say that in the case last above named 
the Department held that the filing by Lasselle in your office of his — 
application to locate said military bounty land warrant, with the 


DECISIONS RELATING TO THE PUBLIC LANDS. 375 


description of the lands sought to be located thereby, gave him an 
_ Inchoate right to the tract applied for, even though his application 
néver did reach the local office, or was never noted on the books thereof. 
Said decision, however, further held that the letter from-your office to 
the local office transmitting Lasselle’s application and warrant. became 
a part of the records of your office, and that.the record there made of 
said location was sufficient to defeat the grant, the rights under which 
did not attach until more than six years thereafter. _ 

That decision was rendered on March 18, 1892, and was Scomuleated 
May 4,1892. August 3, 1892, Miss Preston, as assignee of Lasselle; 
was allowed to locate thie duplicate of the mi i tary bounty land warrant 
on the W.4 of the SW. tof said Sec. 19. May 5, 1893, Dawson A. Hook 
applied to purchase the W.4 of the SW. tof said section, under the 
provisions of section 5 of the act of March 3, 1887, supra, which. appli- 
cation was refused, for the reason that the tract was included in the. | 
warrant location of Miss Preston, from which action he appealed. 

With Hook’s application is an abstract of. title, duly certified, show- 
ing that the NW. 4 of the SW. 4 of said section was conveyed to him 
by the Leavenworth, Lawrence and Galveston Railroad Company on 
December 4, 1874; that the SW. + of the SW. 4 of said section was con- 
veyed to him by the Missouri, Kansas and Texas Railroad Company on 
December 8, 1874, and that by subsequent conveyances from himself 
title to said tracts had become vested in one James L. Byers, his remote 
grantee. Hook makes oath that he was in peaceable possession of the . 
land until 1877, when he conveyed the same to Mrs. Hook by warrantee . 
deed; that he hal only recently learned that the Department had can- 
| pelea the selection of the same by the railroad companies; that he pur-- 
chased the land in good faith, and that at the date of said purchase it 
was not in the bona jide occupancy of an adverse claimant under the pre-— 
emptiou or homestead laws, and has not been settled upon subsequent. 
to December 1, 1882, by any person claiming the same under the set- 
tlement laws, and that his application is made for the purpose of mak- 
ing good his warranty and protecting his grantees. 

The question presented by Hook’s appeal is, whether or. not. ae 
inchoate right which the Department in its decision of March 18, 1892, 
held was possessed by Lasselle in said tract by virtue of his location 
of his military bounty land warrant, and which is the basis of Miss 
Preston’s location, is sufficient to defeat Hook’s right. to purchase said 
tract under soutien 5 of the act of March 3, 1887, supra. 

Before passing to the consideration of that question, a review of the 
pertinent points in the decision of March 18, 1802 (14 L. D., 278), and. 
the facts upon which it -was based, is eed advisable. 

-The records of your office show that in June, 1875, the Missouri 
ee and Texas Railway Company asked for a patent to the land 
heré involved, and on June 11, 1875, your office denied said application, 
for the reason that said tract was covered by the location of Lasselle, 
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as herein stated. -June 17, 1875, the railroad company sppenied iets | 
the rejection of its application by your office, and as ground for appeal 
alleged that it was error to hold that Lasselle had any valid claim 
whatever to said: tract. June 24, 1875, your office directed the local 
officers at Topeka to notify Mr. Lasselle of said decision and the appeal 
therefrom, and allow him thirty days to file an argument.in the case, — 
and on August 2, 1875, said officers reported that notice was given 
July 2, 1875, as directed, but that no argument had been filed. June | 
26, 1875, your office also furnished. Mr. Lasselle a copy of your office 
decision of June 11, 1875, and notified him of the appeal of the rail- 
road company, and advised him that he would be allowed thirty days 
in which to file an argument but. none seems to have been filed. 
August 13, 1875, the case was submitted to the Secretary on said — 
appeal, and.on March 1, 1876, a decision was rendered reversing your 


Office decision of June 11, 1875, and awarding the land to the railroad 


company. 
Subsequently the railr oad company, by virtue of that accion: again | 
applied for a patent for said land, and. notwithstanding the apparent 
adjudication of March 1, 1876, your office directed the local officers at — 
Topeka to cite all adverse claimants, within thirty days, to show cause 
why said tract should not be patented: to the railroad company. Before 
final action was taken in the matter, however, your attention was called 
to the decision of March 1, 1876, whereupon the whole matter was 
again submitted to the Department for its consideration, and it was 
upon that submission that the decision of March 18, 1892 oa GL. Dy 
278), supra, was rendered. : 
~ Referring to the filing by Lasselle of his application to locate: his 
bounty land warrant in 1861, there is no question but when that appli- 
cation was filed with a aescuiation of the land sought to be located, he 
‘did all he was required to do nnder the law and obtained thereby such 
an inchoate right to the land as did except it from the grant to the rail- 
road company and would, if properly followed up, have entitled him to 
patent. But from 1861 to 1891, he made but two efforts to assert his 
claim. He allowed nine years to elapse before he made any enquiry — 


about it, when it was discovered that his application had been lost and _ . 


never reached the local office. Four years after, the Hon. W. E. Niblack, 
then a member of Congress, made a further enquiry. Later, Lasselle 
was advised by your office of the railroad company’s appeal from its” 
decision of June 11, 1875, and he made no effort whatever to protect | 
his rights in the premises. And until 1891, a period of seventeen years, 
when his heirs were notified to show cause why patent should not issue 
to the railroad company under the decision of 1876, supra, no action 
was taken by either him or his heirs to assert their rights t to the tract 
_ here involved. | | 

In the mean time Hook, without any knowledge of the elaim of Las. 
selle, concerning which the records of the local office were silent, had 
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in good faith. purchased from the railroad. company the tract in ques: 
tion. He had ‘put valuable improvements on it and was OF savers 
=-vears in possession of. it, he and his grantees. 3 

There is no question in my mind but that Lasselle and his. heirs and 
grantees have been guilty of laches in failing to assert their claim for 
so many years and in.allowing the adverse rights of others to. apace 
to the tract in question. | | : | 

~Laches does not, like licntation: grow out of the mere passage of time; but. itis | 
founded upon the inequity of permitting the claim to be enforced—an inequity 
founded upon some change inthe condition or relations of the property or parties. 
Caldwell v. Galliher (145 U.S. , 363). | a 

His failure to. notice the railroad company’s appeal from the ecient 
of June 11, 1875, of which he was advised,.and his silence for seven- 
teen years, warranted Hook and his grantees in believing that Lasseile | 
had abandoned or waived his claim to said tract of land, and the 
inequity of allowing his claim after. all these years to supercede Hook’s. 
rights in the premises after the land had by cultivation and improve- 
ment become valuable is so apparent that this peparunent will. not. 
permit it. | | | 

Your decision is therefore reversed with aivections to sana Miss | 


Preston’s location of the tract involved and to allow Hook’s applica-_ a 


tion to purchase under the act of March 3, 1887, BUR EG if une to oe 
in accordance with the. oe a 


CORRECTION OF FINAL CERTIFICATE—PATENT—SECTION 2448 R. S. 
JOSEPH ELLIS. | 


An. error in a final uae as to the name of the entryman, may be. corrected 

, nune pro tunc. — ; 

~ Under the provisions of section 2448 R.58., a patent may issue in the name of an 
-entryman, though his death may be disclosed by the record. 

The doctrine announced in the case of Clara Huls, 9 L. D., 401, modified. 


Secretary Smith to the Oona ne of the Gener al Land Office, N bomber 
(J.1.H.) | ep 1O9De ». oe ee 2 CB eC) 


I have considered the appeal by Herbert Kraft, transferee of J oseph 
Hillis, from your office decision of May 18, 1893, in the matter of the 
correction of the certificate No. 1,249, issued Aueust 31, 1864, upon 
the purchase of the NE, 4 SEZ ie Sec. 4, T. 24 N., R. 3 Ww. M. D. M., 
Marysville, California. . 

It appears that Wells, Fargo and Co., by Mr. Orcéker, a clerk in their 
employ, acting as agents for Joseph Ellis, made cash entry of the above 
land on August 31, 1864, but through mistake: the certificate os pur- 
chase was issued in the name of “John” Ellis.’ 

By letter of December 22, 1864, the recéiver ‘called attention. to the 
mistake, and. to the fact that Mr. Ellis had filed .a corrected application, 
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with a request that the same be substituted for the first issued, and 7 


asked instructions. 
Instructions were given that notice would have to be published, ae ae 
with which Mr. Ellis does not appear to have complied. — 3 
It seems, however, that he took up.a residence on the ae and resided 
_ there ait his death in 1886 or 1887. | | 
In 1879 he conveyed the land to Kr aft , who, in answer to arule ideued 
by your office on September 12, 1890, to show cause why patent should 
not be issued in the name of John Ellis, responded, alleging the death 
of Joseph Ellis in whose name the certificate should have issued, ane 
_ that he was the owner under conveyance from said Ellis. 
After a consideration of the showing made, your office decision found 
- that a mistake had been made in the issue of the certificate in the name. 
of “John” Ellis, but as it was shown that Joseph Ellis, in whose name 
the certificate should have been issued, was dead, it was held that the 
certificate should be corrected to “the heirs of Joseph Ellis, deceased, a 
and that patent would issue thereon accordingly. ‘ 
_ Inhis appeal Kraft urges that for his protection the patent stigala 
issue to ‘the heirs or assigus of Joseph Ellis, deceased.” | 
In the first place, it being clearly shown that an error was made, the 
certificate should be corrected nunc pro tunc so as to show the purchase — 
to have been made by Joseph Ellis, and you will instruct the register 
accordingly. To correct the certificate so as to show that the purchase | 
was made by the heirs of Joseph Ellis, deceased, would be clearly 
wrong, as it would evidence a purchase by the heirs many years before 
Mr. Ellis died; further, it might affect the rights of those to whom Mr. 
Ellis may have conveyed the Jand. 
In the matter of the issue of patent, the death of the entryman 


being suggested, the question is raised as to how the patent shall _ | 


_ issue—whether in the name of the deceased entryman, thus following | 
the final certificate which conveyed the equitable title, or to the heirs 
generally without specifically naming them, or to the heirs and assigns 
as prayed in the petition. In the case of Ciata Huls (9 L. D., 401), the 
second method was adopted by the Department as the soriect practice, 
and the ruling of that case has since been followed—that is, to issue to 
the heirs generally. The authority for the rule there made was the 
case of Galloway v. Finley, decided by the supreme court in 1838 (12 
Pet., 264), | 
But upon further consideration of the question involved; if find that 
in 1871 the same court, having the same question more directly before 
it, recognized the act of May 20, 1836, now section 2448 of the Revised 
| Statutes, as controlling... The case then under consideration was that 
of Davenport v. Lamb (13 Wall., 418), and the court recognizing the - 
common law rule, that a patent isgued to a person who had proviousy 
died. would be void from that circumstance, said: pec 


. By. that law the grant toa deceased party is as ineffectual to pass the title of the — 


ernie as if made to a fictitious person; and the rule would apply equally to grants _ 
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of the. government as to grants of individual, put for the act of Gounress of mee 20, 
1836, which obviates this result. . 


Said act, as codified in section | 2448 of the Revised Statutes, reads as 
follows: | . _ | 


. Where patents for public lands have been or may be issued in pursuance of any 
law of the United States, to a person who had died, or'who hereafter dies, before the 
date of such patent; the title to: the land designated therein shall inure to and 
become vested in the heirs, devisees, or assignees of such deceased patentee as if 
the patent. had issued to the deceased pérson during life. 


This provision of the statute appears to be Seplidt and without 
ainbiguity, and the supreme court seems to have so regarded it. Fol- 
lowing the language of the statute, and the view of. the court as above 
quoted, I.conelude that in the case before me the patent should issue 
to Joseph Ellis just as if his death had not been suggested, and then, 
as provided in said section 2448, the title will inure to and become 
vested in the heirs, devisees or assignees of the deceased patentee, as 
the facts may warrant. Such is the order in the case, and the doctrine 
announced in the Olara Huls case (supra), and in other cases which 
followed it, is modified accordingly. - ~ 3 | 


DEPUTY MINERAL SURVEYOR—APPOINTMENT. 
WILLIAM E. JACOBS. 


The appointment of non-resident deputy mineral surveyors is a matter in which the 
discretion of the surveyor-general may. be properly reco gnized. 


Secretar y Smith to the oars of the General Land Office, November 
| 2, 1895. | (J. L. Mc.) 


William E. J acobs has sores from the decision of your office, as 
set forth in its letter of May 17, 1895, declining to interfere with the 
action of the surveyor-general for the district of N evada in refusing to 


i eae him deputy surveyor. | 
Mr. Jacobs relies upon the following facts to establish his claim: - 


' There is a belt of mining country lying along tle eastern border of Nevada, which 
ic in a mining sense, a part of Utah. The claims—and this is the point to which I 
particularly desire to direct attention, and on which I base my claim—are almost 
exclusively owned by Utah parties residing here. These owners prefer to have their: 

work done by the same surveyors that do their Utah work, with whom they are per- | 
sonally acquainted, and who, residing here, have maps and notes always at hand. 
and easily available, and who may themselves be easily and speedily reached when 
needed. There is no question regardiug the ability of the Nevada surveyors; simply 
that, they are at snch a distance from the offices of the mines, and in the case of 
those residing near this belt of mining couutry, over star mail routes, that they can: 
not be easily or quickly commuuicated pau in case their maps or survey notes are 
‘needed by the mine owners. | 


In conclusion Mr. Jacobs refers to the depntimenta decision of Teb- 
ruary 23, 1895, in the case of Charles W. Helmick (20 L. D. , 163), as a 
| precedent for daparimontal Interlerence 1 in his own case. 


~ 
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~The surveyor- oneal in response sets forth his reasons for not- 


| appointing Mr. Jacobs: in substance, that there are more competent. 


deputy: surveyors in Nevada than can find employment; that to appoint 
persons residing outside of the State (a large number of whom have 
applied) would not only leave resident surveyors unemployed, but in- 


-volve extra cost to persons needin g the services of a surveyor, a8 they 


would have to pay the traveling expenses of such surveyors residing in 
other States outside the State; that as a matter of fact the mines in 
the Deep Ureek mining district (to which Mr. Jacobs refers) are by no 
means exclusively owned by residents of Utah; that it is not true that 
said mining district is in a mining sense a part of Utah, inasmuch as.a 
barren waste of salt land extends between that district and Salt Lake 
City, where Mr. Jacobs resides; that it is not true that said mining 
district can be more easily reached by him from Salt Lake City than by 
deputy surveyors residing in Nevada, inasmuch as competent deputy | 
surveyors reside at Muncie, Ely, and ‘Elko, distant respectively forty, 
sixty, and eighty miles, while said mining district can be reached by 
Salt Lake City only by a circuitous journey, by railroad, eee and pri- 
vate conveyance, of more than two hundred miles. | 

The statute relative to the appointment of deputy miner ‘i surveyors 
is as follows (Sec. 2334 RB. S.): 


The surveyor-gencral of the United States may appoint in each land aiettict con- 
taining mineral lands as many competent SUTVeVOrs as shall apply for appointment 


to survey mining claims. The expenses of the survey . . . . . shall be paid 


by the applicants, and they shall be at liberty to obtain the same at the most reason- 
able rates; and they shall also be at liberty to employ any United States deputy 
surveyor to make the survey. 


The decision in the Helmick case, to which Mr. J acobs refers, holds 
that “it is not an essential redaieite: to the appointment of a deputy 
mineral surveyor that he should be an actual resident of the land dis- 
trict for which he is commissioned.” This does not, however, in my 
opinion, render it compulsory upon the surveyor-general to appoint 
every person resident outside the State, who may apply to be appointed, 
his deputy. I think that a certain discretion in this respect should be 


- allowed the surveyor-general; and therefore do not feel called upon to 


interfere in this case and order an Dee which he deems unmlec- — 
essary and improper. | 7 y | 
_ The decision of your oltlee 1 is therefore affirmed. | 
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RAILROAD GR SNT-SELECTIONS Ww ITH IN, MINERAL DISTRICTS. 


CHARLES H. FISHER. * 


Railroad companies in giving notice of applications for patent under the circular of 
July 9, 1894, will be required to describe by sections, and by portions of sections, 
when less than a section is selected, in the published notice, the lands covered 
by their applications, except where the list covers all the odd numbered sections 

_ in a township, in which case the notice can so state. 


Secretary Smith to the Commissioner of the General Land Office, October . 
IT AG 95. | 


IT am in Geese of your office letter of September 18, 1895, making 
report upon letters from Chas. H. Fisher, Esq., dated June 29 vand July | 
+21, last, in the matter of the advertisement (in accordance with depart- 


mental circular of July 9, 1854, 19 L. D., 21) of lists of lands selected 


by railroad companies within cel districts. , 
Your report brings to my attention the fact that, under aia circular, 
publication is only required to be made by. the company of the town- _ 
_ Ships for which application has been made for lands on account of its © 
grauts, the interested public being referred to the local office for infor- 
mation as to the particular subdivisional eit ae covered by the 
company’ S application for patent. — 
‘While the circular will bear this construction, yet upon consideration, 
J am satisfied that the publication of notice i townships only will be 
of little service as a notice to those most likely to be interested. The 
necessity of traveling to the local office to ascertain the exact tracts 
_ applied for by the railroad companies puts the expense upon those least 
_ prepared to bear it, and, while it is true that the publication of the sub- 
‘divisional description alien for will entail an additional expense upon ~ 
the companies, yet, it would seem that being anxious to secure patents, 
| they should be required to give any notice thought to be necessary by 
this Department for the protection of. individual rights. | 
The settler in giving notice of his intention to make proof upon his 


claim is required to particularly describe the lands covered thereby, ~_ 


and I can see no good reason why the notice by the company, if it is to 
be of any service as information to the public, should not describe the 
lands applied for with sufficient particularity to accomplish the object 
intended. | 

~ The companies, therefore, will be required hereafter in giving mauioe 
under the circular of July 9, 1894, supra, to describe by sections, and by 
. portions of sections when ese hen a section is selected, in the pub- 
_ jished notice, instead of townships, the lands covered by their appli- 


cations for patent, except where the list covers all the odd-numbered — : 


sections i in a township, in which event the notice can so state. 


SSS 
. -*' The above is substituted for the letter of the same date, found on page 297 herein. — 
’ , tars a 


pa | 
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a 
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This, it is believed, will not greatly increase ine expense of publi 
cation, and will give sufficient notice to the public. | 

The local officers will be notified accordingly and you will also advise 
Mr. Fisher hereof. Herewith are returned his letters for the Dee 
indicated. . 


NEZ PERCE INDIAN LANDS OPENED TO SETTLEMENT. 
INSTRUCTIONS. 


. DEPARTMENT OF THE INTERIOR, 
, GENERAL LAND OFFICE, 
November 4, 1895. 
Ruers1Er AND RECEIVER, | 
| Lewiston, Ldaho. 
GENTLEMEN: In view of a proclamation to be hereafter issued L by the — 
President, opening to settlement and entry the unallotted and unre- 
served iands embraced within the limits of the Nez Perce Indian Res- 
ervation, you will cousider section 16, of the act of Congress, approved 
August 15, 1894 (28 Stat. pages 326 to: 332) which pe under 
Article 6, that— — - 2 | 


It-is further stipulated and agreed that any religious society or other organization 
now occupying under proper authority for religious or educational work among the 
Indians, any of the lands ceded, shall have the right for two years from the date of 
the ratification of this agreement, within which to purchase the land so occupied, at 
the rate of three dollars per acre, the same to be conveyed’ to such society or organ- 
ization by patent, in the usnal form, : . 


It is further provided— 


" That immediately after the issuance and receipt by the Indians of trust patents 
for the allotted lands, as provided for in said agreement, the lands so ceded, sold, 
relinquished, and conveyed to the United States shall- be opened to settlement by 
proclamation of the President, and shall be subject to disposal only under the home- 
stead, town-site, stone and timber, and mining laws of the United States, excepting 
the slateenthe aid thirty- sixth sections in each Congressional township, which shall 
be reserved for common school purposes, and be subject to the laws of Idaho: Pro- 
vided, That each settler on said lands shall, before making final proof and receiving. 
a certificate of entry, pay to the United States for the lands so taken by him, in 
addition to the fees provided by law, the sum of three dollars and seventy-five cents 
per acre for agricultural lands, one-half of which shall be paid within three years 
from the date of original entry; and the sum of five dollars per acre for stone, timber 
and mineral lands, subject to the regulations prescribed by existing laws; but the 
rights of honorably discharged Union soldiers and sailors, as defined and described 
in sections twenty-three hundred and four and twenty-three hundred and five of the 
Revised Statutes of the United States, — not be abridged except as to the sum to 
be paid as aforesaid. 


Any religious society or other organization apuivine to Agee 
lands under said Article 6 must make proof, after six weeks’ publica- 
tion, of its occupancy of such lands on October 31, 1892, the date of 
the agreement, and pay for the same at the rate oF ihnes dollars per 
acre within two years from the date of the act ratifying the agreement. 
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_.- Hach applicant to.enter any of these lands as a homestead must have 
the qualifications required of any applicant for homestead entry under 
existing law. He must before making final proof and receiving a cer- — 
tificate of entry, pay to the United States for the lands so taken by | 
him, in addition to the fees provided by law, the sum of three dollars. 


and seventy-five cents per acre, one-half of which shall be paid within 


three years from the date of original entry. No final commissions. will 
be collected where the party submits proof under section 2301 R. Tae 
and the commissions in the original and final entry under section 2291 
R.8., will be-computed at the rate of $1.25 per acre, the ordinary min- 


- imum price of public lands under the general provisions.of section 


2367 RS. (See sections 2238 and 2290 R. 8.) Town-site, stone and 
timber, and mineral entries will be made for said lands in accordance 
with the general laws applicable thereto, but the party making entry. 
under the stone and timber and mining laws, will be PedUnee: to. pay 
for the land at the rate of five dollars per acre. 

-You will use the ordinary homestead, town- ates stone and timber, nae 
mineral blanks, continuing your regular series of numbers, but indica-’ 
ting upon the entry papers and abstracts that the entries are made under 
the act of a 15, 1894, section 16, Nez Perce Indian Reservation 
lands. 

These instr aotions it must be understood are not to be acted upon by 
you for the allowing of entries, nor will settlement be admissible, until 
after the time which shall be fixed therefor in the President’s proclama- 
tion to be hereafter issued as first above stated. A schedule of the 
lands opened to settlement: will be attached to and made a part of the 
proclamation. | 

Very respectfully, ae 
S. W, LAMOREUX, 
Approved, | : | Commissioner. 
HOKE SMITH, | | : 
Secretary. 


PRACTICE—NOTICE—PROOF OF SERVICE. 
FRANSON v. BAKER. 


An objection to the jurisdiction of the local office, on the ground that the record . 
does not afford due proof of service of notice, is not well taken where the fact of 
legal service is not denied. 


Secretary Smith to the Commissioner of the General Land Office, November. 
; Qy 1895, — (C.J. G.) . 


: April 25, 1892, David W. Baker made homestead ain of the NE. 4 

' of Sec. 30, T. 121, R. 51, Watertown land district South Dakota. 
April 18, 1893, Fr onk Franson filed an aftidavit of contest against. 
said aniey alleging abandonment and change of residence for more 
than six months. Notice of contest was issued, and the hearing set. 
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for June 26, 1893, On that day the parties appeared, the defendant 
specially, lio» moved to-dismiss the contest, for the reason that no 
proof of service of the notice of contest had been made or filed in the | 
case, and that the record before the land office failed to show that said 
office had jurisdiction. In opposition to this motion the contestant 
asked a short delay in order that one of his attorneys, Stover, who had 
the notice in his possession, could arrive. Subsequently, on the same 
day, the contestant filed his affidavit _ ee pes 


That the notice of contest in said case was duly issued and that the same was per- 
sonally served on said claimant, and the verified return properly endorsed on the 
back thereof. But that said notice and return is lost or mislaid and that he cannot 
find the same and that it, for that reagon, cannot at this time be produced and filed. 


| On the same day the contestant: also filed another affidavit i in which 
he said 


That on the 19th day of on 1893, at t Roberts eae South Dakota, he served 
upon the above named claimant David W. Baker the notice of contest in said case 
by handing to and leavi ing with him a true and correct copy thereof. — 


‘The claimant: excepted to the sufficiency of contestant’s affidavits, 
filed for the purpose of proving service of notice, for the reason that | 
they did not comply with the mode of proof us prescribed by Rule 15 
ot the Rules of Practice. 

The case was then continued to the next morning, when the | con- 
testant filed another affidavit to the effect 


That he left the original notice of contest with his attorney Stover, and in person 
delivered a true copy of the original to the claimant David W. Baker at or near the 
_ village of Corona in the county of Roberts in the State of South Dakota on the 19th 
day of April, 1893. That he personally knows the person who is the claimant in this 
action. That he knows that the copy of notice so served to be the true, correct and 
complete copy of the original notice of hearing issued by the local office. That he 
left the original notice of hearing with his attorneys that the same might be safely 
preserved. ‘That although diligent search and inquiry has been made they have 
been absolutely unable to discover the original. That the copy hereto attached is 
as near as your affiant can remember a copy of the original as issued by this office. 

That your affiant is positive that in all the material features it is correct. 


Lee Stover, attorney for contestant, also filed his affidavit in a which 
he says— — | sae? 

That your affiant drew the copy of the original notice of service, which said copy 
was duly served upon the claimant David W. Baker. That your affiant personally 
knows that the said copy was a true, verbatim copy of the original notice of hearing 
issued by the local office in this matter. That the copy attached to the affidavit of 


Frank Franson, the contestant, is in all material features a true copy of the original 
notice issued him. | 


With these affidavits before it the local office considered the Breer of. 
service of notice of contest sufficient to give it jurisdiction to try the 
ease. ‘The defendant thereupon withdrew and the contestant submitted ° 
his testimony. After hearing said testimony the local office held that 
the entry should be canceled. . Baker having appealed, your office, by | 
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letter of February 16,1894, concurred in the finding of the local office, 
and from the rulings of the local office as thus affirmed, Baker now 
appeals to this Department, but uot from the decision holdin g the entry 
for cancellation, | 

_ The only question, therefore, involved in the apaeal is-as te the suf. 
ficiency of proof, under the Rules of Practice, of the service of notice 
of contest. There is no question as to the sufficiency of the service - 
itself. In your office decision it is correctly stated that— : 

It is evident from the showing made—First, that a verbatim copy of the original 
notice was served on the defendant. Second, that the copy of the lost original 
tendered was substantially a copy of the lost original. This, in my judgment, was 
a sufficient establishing of said lost original, and, so established, it stands in lieu of © 
said lost original, bearing evidence on its fe ot proper service upon the defendant, 
and giving to your office jurisdiction to try the case. . . 

~ ‘The claimant asked dismissal of the contest on the eround of insuffi- 
ciency of proof of service under Rule of Practice 15, and consequent 
want of jurisdiction, and his assignments of error: are based entirely 
on the denial of his motion to dismiss. 
It appears from the affidavits of the contestant and his attorney that 
notice was duly served on defendant by reading the samme and deliver- 
ing a true copy. If these affidavits are true, the service was in strict 
accordance with the rules of practice. It is not denied by the defend- | 
aut. that he was in fact thus served, and his motion to dismiss was 
‘on the ground, not that he had not been leg gally served, but that said 
service had not been legally proved. There is no aie by him that — 
the service itself was defective, only that the proof of said service Was - 
not legal, and was uot in the files. ‘he defendant uot only does not 
deny service of notice, but he loes not file counter affidavits to this 
effect as an olfset to those of contestant. a . 

Rule of Practice 15, which provides how miter of personal service shall be made, 
was intended to apply to, and can only be invoked in cases where +he fact of service 


is denied. Where service is admitted or not denied, and the. service is legal and 
on made, the mode of proof of it 1s immaterial. (Hausen v. Ueland, 10 L. D., 273. «) 


While, as the defendant asserts, actual knowledge on the part of the 
| claimant of a pending contest does not bring him into court, yet the fact 
that he, together with his. attorney and witnesses, as shown by the 
evidence, was in court on the day of the hearing, may. be taken into 
consideration in determining whether or not he had actual notice. The 
notice of contest takes the place of a writ of summons in common law 
courts. And if defendant was duly served with notice of contest, as 
the affidavits of the contestant and his attorney conclusively show, | 
then the manner of ne proof of service of said notice is not 
—Inaterial. : . | 
' » From an examination of this case it does not appear that the demia: 
ant was deprived of the right or opportunity of introducing any proof, 
or of availing himsclf of oo legal rights, for want of sufficient notice: a 
ee : | | | bo 
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contest. His objection to the mode of proof of service of notice is : 
merely a technical one which can not affect the real merits of the case 
or his legal rights as defendant. As the testimony of the witness - 
called in behalf of the contestant sustains the charge of abandonment, 
the entry should:be canceled. Your office decision, therefore, in sus- . 
tainings the ruling of the local office and in holding the entry for cancel-. 
lation, is hereby affirmed. 


SURVEYS IN INDIAN TERRITORY—ACT OF MARCH 2, 1895. 
‘OPINION. 


In the prosecution of surveys in the Indian Territory under the supervision of the 
Director of the Geological Survey, as provided by the act of March 2 , 1895, the. 
Secretary of the Interior may authorize oaths to be administered by any Official. 

_ who may be convenient to the persons in the field. 


| Assistant Attorney-General Hall to the Secretary fe the Interi ior, Novem-. 
: ber 5, 1895. 


I have before me, by your reference, a letter addressed to you by the 
Director of the Geological Survey, asking for a modification of the office 
manual of the Land Office, which governs subdivisional surveys of the 
public lands; and also whether it would be legal for notaries public to 
~ administer oaths to persons employed by the Geological Survey in 
waking surveys in the Indian Territory. The reference especially asks 
for an opinion of the Assistant Attorney- -General as to the pany of 
oaths administered by notaries-publie. | 

- There is no act of Congress which would authorize a pores: -publie to. 
administer an oath in such case (see 131 U.S., 50). But I find on 
examination of an act of Congress approved March 2, 1895 (28 Stat., 
900), whieh conferred upon the Secretary of the Interior the discretion 
to direct that the survey of the Indian Territory should be performed. 
under the supervision of the Director of the Geological Survey, that 
authority is given to the Secretary to prescribe regulations for making 
said survey. That statute provides that said surveys shall be executed 
under instructions to be issued by the Secretary of the Interior, and 
- provides further that when any such surveys shall have been so made, 
and plats and field notes thereof pr epared, they shall be: approved and. 
certified to by the Director of the Geological Survey, and that such: 
surveys, field notes, and plats shall have the same legal force and effect. 
as-heretofore given to the acts of surveyors-general. The only portion. 
of. the.work which is required to be done according to existing laws is, 
that the subdivisional surveys shall be executed under the rectangular — 
system. All other matters of procedure are left to the discretion and 
‘direction of the Secretary of the Interior. This view of the matter is — 
strengthened by the last clause of the statute upon this subject, to wit: | 
“That all laws inconsistent with the provisions hereof are declared to™ 
be inoperative as respects such surveys.” SO | 
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ages this authority, IT see no reason why the Secretary of the 
, Interior’ may not authorize oaths to be administered by any official 
. who may be convenient to the persons in the field. 
If Mr. Fitch, the topographer in charge of the work, is an - officer of 
the government, and under oath, I can see no reason why he should - 
be required to take an daditiondl oath. If an oath is to be adminis- 
‘tered to Fitch, or to the men who work under his direction, the Secre. 
tary has authority to direct by what official this may be done: 
Approved, _ 

HOKE SMITH, 

— Seeretary. 


RAILROAD GRANT—APPLICATION FOR PATENT—PROTEST—MINERAL. 
. LANDS. . 
- BENsAMEN Uv. Sournern AND CENTRAL PACIFIC RaWRoap 
COMPANIES. © 


A protest. in which no specific allegation is made as to the presence of mineral i in any 
. particular tract covered by a railroad company’s application for patent, does not. 
-warrant.a hearing thereunder as to the character of the land, or furthersuspen- 

sion of the list, wh ere due notice of the application for patent thereon has been 
given as required by the departmental regulations of July 9, 1894. | _ 


Seeretary Smith to the shag cso of the General Land Office, Noneiiee | 
(J.1.H.) te, 2 , 1895. : (PW. C) 


I have considered the appeal filed on behalf of Haward H. Benjamin 


from the action of your office in dismissing certain protests filed under, 


a notice published by the Southern Pacific Railroad company, in accord- 

ance with the requirements of departmental circular of July 9, 1894. 

ae L. D., 21), of a list of lands for which it had applied for patent... 
By Se aid cirenlar it is directed— 


(1) Where ' the lands have been returned by the surveyor- epeneral as naerale a 
hearing may be had to determine the character of the Jand, under Rules 110 and 11 
of Rules and Regulations issued December 10, 1891, controliins the disposal of min- 

ing: claims. . ee, 

(2) Where the lands selected by the company are within a minéral. Delt, or pre Oxi-. 
mate ‘to: any mining claim, the railroad. company will be required. to file swith. the. 
local land. officers. an affidavit, by the land ageut of the company, which affidavit: 
shall be attaclied to said list when returned, setting forth in substance that he has — 
caused. the Jands mentioned to be carefully examined by the agents and employés. 


of the company, as to their mineral or agricultural character, and that, to the best 


of his knowlege and betief, none of the lands returned in said list arte nrineral 
ands, | Bo _ 
. Upon receipt of said list yon will cause it to be examined, age a clear list i be 
prepared of all lands embraced therein that are not within a ‘tadias of six miles from. 
- any mineral entry, claim, or location, which list. shall be transmitted to the Depart-. 


ment for its approval. If any of the lands enibr aced. in said--list of selections are. - ; | 


found upon examination to be within aradius of six miles from any mineral entry, — 
elaim, or location, you will cause a ‘supplemental list of such lands to be prepared, vets 
and. return the. same to the register and receiver of the district in whieh they are - 
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| Sianien: ae notify the railroad company that they have oe 0 returned The 
_ register and receiver will at once cause notice to be published: in such newspapers - 
as shall be designated by the Commissioner of the General Land Office, containing | 


- astatement.that the railroad company has applied for a patent. for the lands, desig- — 


nating the same by townships, and has filed lists of the same inthe local land office; 
that said lists are open to the public for inspection; that a copy of. the same, by. - 
descriptive subdivisions, has been conspicuously posted in said land. office for inspec- 
tion by persons interested, and the public generally; and that the local land officers 
will receive protests, or contests, within the next sixty (lays, for any of said tracts. . 
OL subdivi isions of land claimed to be more valuable for mineral than for agricultural 

purposes. | aan 

At the expiration of said sixty Aus the register aud receiver will return to the 
Commissioner of the General Land Office said supplemental list, noting thereon any 
protests, Or contests, or suggestions, as to the mineral character of any of such lands, 
together with any TaisEniation they may have received as to the mineral character 


-. of any of the lands: mentioned in said list. After the same shall have been returned. 


by the register aud receiver, you will first eliminate from said supplemental list-all | 
the lands that have been protested, or contested, or claimed to be more valuable for 
see al than for agricultural purposes, or concerning which any suggestion has been. 
made as to their mineral character. The remaining lands yOu: will: See to this 
oo tment for approval and patenting as agricultural. | 


In accordance with said directions supplemental list No. 29, Southern 
Pacific Railroad Company (branch line) was published and Edward H. 
Benjamin, for himself and on behalf of the California Miners’ Associa- 
tion, filed a protest against the patenting of any ot the lands covered 
by said list, alleging : 7 


Ae ‘That all of the tracts aid - subdivisions aforesaid are - situated in aad cover 7 
notorious wineral helts. 3 a 

RB, That said lands, and said tracts and sa UaEeRiONs, and the whole thereof, are 
more valuable for mineral than for agricultural purposes. po ea - 

CC. That all of said lanils, and said tracts and subdivisions embraced In said pub: . 
lication and said list of descriptive subdivisions are mineral lands. | 


Upon consideration of said protest your office letter of May 25, 1895, | 
dismissed the saine for the reason that it was too general in its natiare 
to warrant the ordering of a hearing thereon.. : 

The circular of July 9, 1894, supra, provides: 


In regard to lands protested or contested, or claimed to be mineral, or concerning 
which any suggestion has been mace, or report by the register and receiver, as to. 
their mineral character, you will order a hearing to be had by the local land officers - 
in each case, after giving due notice to the persons furnishing such information, and. 
to the railroad company, under the existing rules and reg ulations. of the Department | 
-doncerning hearings in cases where the land has beén returned as mineral land. 


. Benjamin. appealed from the action of your office in. dismissing his 
protest, and 1 in the letter of transmittal it is stated: | 


“While not nomindfal of the fact that a mere protestant, as neh, fe no ene of 

appeal, under the rules of practice, I have deemed it proper, inasmuch as these 

| appeals i involve a construction of departmental circular of J uly 9, bee (1g L. D. 21), 
. Lo. forward them for your consideration. 

With the appeals I inclose the. protests filed by Edward H. Bonjamin, also copies. 
Be tne office decisions relative thereto.. | 
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As this matter is an important one involving-the adjustment of. the railroad er ats; | 
now being made by thi is office, it. is medieetet that mee appeals be given immediate 
consideration. 


It appears that salar sieteats have been filed against the Southern: eee 


Pacific pouzone (main a list No. 22,.and Central Pacitic Railroad, : 
list No. 54. - 
Itis apparent that said protests furnish this mopaecnene with no — 
| gaditional information other than that possessed before the advertise- 
ment of the lists, and the argument in support of the same, on appeal, 


is devoted more to the question of the propriety and authority of this — - 
Department in the adoption and promulgation of the rules established 


_. by the cireular of July 9, 1894, for the purpose of separating the min: — 
eral from non-mineral lands within the limits of railroad land. gr ed 
than to the merits of the protest. m4 | 
It may: be granted that the question: as to the manner of acquiring 7 
| information tending to show a party claimant entitled or not entitled — 
to publie land claimed, is not: material, but this in nowise aids the pro- _ 
tests under consider ation: P i 
If the general allegation that all ln nds in hora belts are eral 
- is deemed sufficient upon which to order. a hearing, then wherein the 
necessity of putting the company to the expense incident to the publi: 
—eation of the list,-for the fact of the location is r eadily established by 
inspection of the maps. 7 
This fact is cited in appcianie | ‘briefs AS evidenein o thé ere for 7 
an examination or exploration of the lands 1 in mineral belts by the gov- 
| ernment, viz: OD arty, are | noo 
Again, take T. 14 N., 10 E., the survey of ici was made in 1870; with a for > 
_ exceptions, this township was returned: as agricultural, yet: the land office records: 
_ show that since that time-eighty two mines have. been officially. surveyed for patent; 
and that such mineral surveys cover at least oue-four thof the township. Numerous ~ 
_ other cases can be cited in the mining counties of tracts being returned agricultural — 
in character, while, as was subsequently shown, there were valuable mines thereon: 


in active operation at the time the survey was made no intimation of the existencé 
- of which was given however upon the official plat: : 


~ Tt would seem from the above that these lands have eon many times | 
| Seplired by those in search of mineral lands, and.it would seem to bé | 
- fair.to presume that all the mineral lands in the townships named h ave 


been, located. 3 
One of the facts esusidened: at the time of the promi) eaion of ne 


| circular of July 9, 1894, was that many of the lands applied for by. - 


the railroad companies had been. surveyed many years ago, and while 


the return of the surveyor as to mineral or agricultural lands was inno | 


“manner deemed to be controlling, yet the fact that these lands had 
been open to exploration for many years, and that locations had been 
“made of part of the lands, tended to show that they had been. duly 


explored and the notice was destined to protect those then engaged in tee " 
developing any of the lands covered by the company’s lists,or to afford = 


soe any ¢ one having particular | information as to the mineral character of 
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— any of t the iene all opportunity to present it, Donbuess these Epib: 
vations made by persons in search of claims: during the many years. 
that the lands have been open to exploration have been more. thor- | 
oughly inade than. would be the case if personally examined ly a com- 
mission appointed for the purpose. Even — if they should now be - 
examined by a commission, the future would, Delhaps disclose many 
errors s made i in said examination. e 3 | 3 
~The necessity for a commission is greater. Ww here the country is unex- 
| plor ed and the result necessarily. doubtful than where, after many years, 
nuinerous locations have practically fixed, by location, the mineral lands. 
- In the States of Montana and Idaho, Congress deamed a mineral 
commission necessar y; but that fact rather argues against the neces- | 
sity for such commission in. VeuOn, as viewed 2 Congress, than in 
favor of it. : | - 
| One thing is patent, oases fae made. no. . provision for a eovern- 7 
meut exalnination of the lands within railroad limits in California, and 
itis ny duty to administer the laws as found upon the statute books. 
By the act of March 3, 1887 (24 Stat., 556), the Secretary of the Inte- © 
rior was directed to- immédiately a aljast all railroad land grauts, and 
while it may be true that the railroad companies are in nowise injured _ 
by delay in the issue of patents, yet, I can find no authority in this 


fact, after exhausting the means at my disposal to ascertain the nature _ 


of the land included in the grant, or suspending the issue of patents 
for the reason that perchance in ‘some of the lands patented mnineral 
may be discovered. | | 
This portion of California has been explored over and again many - 
times, and if, after due notice given of’ the company’s application for - 
patent, no specific allegation is made-of the: presence of mineral in any | 
particular subdivision covered by the list, I can see no necessity for 
ordering a hearing.or further suspending the issue of patent thereon. 
Your action dismissing the e/Drovests under consideration is therefore 
affirmed. | | | | 
SECOND IOMESTEAD ENTRY—WATER SUPPLY.» 
LEWIS WILSON. | | 
A second homestead entry may be allowed, where the land cabo in the first does 


not attord.a supply of water fit for domestic use, and the entryman does not 
appear to have been wanting in diligence or good faith. 7 


Secretary Smith to the Commissioner of the General Gand Office, November 
oe Je aye e.g GF, Rey TS: a (J. L. MeC.) 


, Lewis Wilson has filed: a motion for review of departmental decision - 
of. October 10, 1894, unreported, whieh briefly and formally affirmed the 
decision of your fofice: dated May 18, 1898, sustaining the action of the 
Joeal officers in rejecting his sonication to make homestead entry for the . 
SW. 4 of Sec. 18, T. 15 N., BR. 16 W., Kingfisher land. district, Okla- : 
homa—the same being a second homestead en ntry. | 
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» The motion for review is accompanied by the affidavit of the apph- | 
cant, setting forth somewhat more in detail than did those transmitted 
to the Department an appeal, the circumstances which led to his making 
a second entry. He states that he was-a federal soldier in the late civil 
war; that at the time of the opening of the Cheyenne and Ar apahoe 
~ reservation to settlement and entry in 1892, it was his purpose to make 
entry of land therein, but that at said date he was sick in bed; that he 
therefore, in accordance with the provisions of sections 2304 and 2309 
of the Revised Statutes, employed an agent to file soldier’s declaratory 
statement for him; that said agent filed said soldier’s declaratory state- 
ment upon the SEH. 3 of Sec. 27, T. 16 N., R. 16 W., that when Wilson. 
recovered from his illness und moved his family to the land thus selected 
for him, he found that it was cut up by hills and canons, and that it 
was impossible to get water in sufficient quantity for man or beast, it 
being bitter and unfit for. use, on account of the whole tract being 
underlaid with gypsum and salt; that thereupon the applicant, under | 
‘legal advice, applied for an amendment of his entry to the SW. 4 of 
‘Sec. 15, T. 15 N., R..16 W.—in effect, the right to make a second entry, 
embracing the land last described; that in view of what appeared to 
him a reasonable‘belief that his application would be granted, he 
removed to said tract, upon which he has built a house, dug a well, 
broke forty acres of the land. and made other improvements to the 
value of about eight hundred dollars; that he is an ex-slave, in poor | 
health, and has no other property in été world excepting this land and 
the improvements thereon. 
The above affidavit is fully corroborated by those of other parties 
— well acquainted with the land and the facts. 
The Department has repeatedly held that “one who files a soldier’s 
declaratory statement, and entrusts the selection of the land to an 
agent, is bound thereby, and disqualified to exercise the homestead 
right on another tract.” (See decision in case of John Benham, and 
others therein cited, 19 L. D., 274.) But whether he selected the land 
himself, or through an agent, he may, if the cireumstances so warrant, . 
make another entry. 
- The Department, in the case of William B. Jones (9 L. D., 207), held, 
as per syllabus, that. 
| A second entry is permissible, where the first is made in good faith, but. the land 


covered thereby is not inhabitable on account of the non-potable char acter of the 
water contained thereon. . 


' In the case of Charles F. Babeock (9 L. D. , 333), the Depar tment 
held (as per syllabus) that 


‘The inability of the entryman. to secure water for domestic use on the Jand first 


entered is a sufficient cause for the allowance of a second entry, if due ae and _ 


| good: faith are made apparent, 


- Under. all the circumstances ‘set forth, : in view of the entrymans ‘ 
Seaaat good faith, and inasmuch as the question is one wholly 
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petiwoen the antenna and the government, [am inelnea to believe that 
this is a case in which a second entry should be allowed, and so direct. 

The departmental decision of October 10, 1894, rendered upon a 
partial and insufficient presentation of the facts, is s therefore nereny 
recalled and annulled. | 3 


RAILROAD LANDS—SECTION 8, ACT OF SEPTEMBER 29, 1890. 
MOooRE 2. McGuiRs. 


Settlement on railroad land, without an ap plication to purchase from the company 
prior to January 1, 1888, cannot be regarded as giving the status of “licensee,” 
under section 3, act of September. 29, 1890, to one who alleges that such settle- 
ment was induced by a circnlar letter of the company. | 


_ Seeretary Smith to the Commisntoner: of the General Land Office, N vember 
(LB) | | 5, 1895. (FLW. C.) 


With your office letter. of J uly 16, 1895, was forwar ded a motion filed 
ov behalf of Philip McGuire for review of departmental decision of 
June 1, 1895, in the case of. E. Moore »v. Philip McGuire, involving the 
KE. 4 of the SE. 4, the SW. 4 0f the SE. $ and the SE. 4 of the SW. 4, 
Sec. 33, T. 148., BR. 7 E. San Francisco jad district, Califorbia: This 
motion was satertainodl andl returned. for service by letter of July 24, 
1895. The motion has been returned served and arguments have ares 
filed on both sides so that the matter is now ready for consideration. 

This land was within the primary limits of the grant for the Southern 
Pacific Railroad, but being opposite the portion unconstructed, was 
forfeited and restored to the public domain by act of Congress approved 
September 29, 1890 (26 Stats. . 496), 

In accordance with instructions issued by your office these. lands ; 
were opened to entry in 1892, and on November 21, of that year 
McGuire made homestead entry of the land before described. | 

_ Subsequently to the allowance of said entry Moore applied to pur-— 
chase the entire S. 4 of said Sec. 33, under section three of the forfei- 
ture act, and in support ther eof submuvted his final proof citing: 
McGuire as adverse claimant. | 

Upon the record thus nae your office decision of October 20, | 
1893, made the iSovane eee of facts which does not appear to be 
disputed: | | | 
| The testimony tends to show that plaintiff went upon Sec. 33, T. 14 8., R. 7 E., 
about December, 1883, and settled npon the NE. ¢ thereof, where he has continuously 
lived ever since. Since the date of his settlement, he has. continuously been in 
possession of the 8. 4 of said section thirty-three, using it for grazing purposes, but. 
has never cultivated any portion of it. He inclosed it, with a wire fence, together 
with section 4, of the adjoining township. When he went ou the section, he paid 

one Miller $7,000 for 280 acres in fee, and the possessory right to the land in contro- — 


_ Wersy,. part of section 27, and the aforesaid section 4. July 22d, 1889, he applied to 
‘purchase the land in controversy, together with NW. 4 of section 33, and all or 
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section 27, from the Southern Pacific Railroad Company. He nicennaea: the NE. ; 
of Sec. 33, upon which he lived, from: the. railroad, receiv ed a quit-claim: deed there- 


for, and afterwards entered the same as a homestead. The testimony does not show 


when the purchase was made, | 
The railroad company acknowledged his application to purchase aforesaid by -writ- — 

ing, dated July 22nd, 1889. Moore testifies, that he made his settlement anid purchase’ 

from Miller, with the intention of purchasing the whole of Sec. 33, from the railroad, 


and that he had seen a circular published by the railroad comnpany inviting settlers 


to go on this land.. There is no other testimony showing that such a circular was 
published. There i is no evidence that Miller ever had any contract with, or license 


- from the railroad to ‘purchase the land in controversy. 


Upon this finding your office decision held that Moore was not evti-. 
tled to purchase under the provisions of section three of the forfeiture 
act. © | : : - 

- Upon appeal your office decision was reversed by departmental deci- 
sion of June 1, 1895, under the authority of the holding made in the 
case of Bastman v. Wiseman (18 L..D., 337). In the motion for review — 
it is urged that this case is not sentrolied by the decision in the case. 
of Eastman ». Wiseman, supra, for the reason that. in that case there 


had been an application wiade to the railroad compauiy prior to J anuary, 
1; 1888, to take advantage of the benefit extended by its circular letter 
= inviting persons to settle on its lands, while in the present case an- appli: 


cation to purchase was not filed with the company until after January 
1, 1888, and in support of this distinction the decision of this Depart- 
ment in the case of James CO. Daly, on review wl? L. D., yy is referred 
to. In that case it was: said: 


The Department has held, in the case of Eastman vy. Wiseman (18 L. i §97—sylla. 
bus), that the provisions of said section three “extend to one who faken’ possession 


of and improves lands under the circular invitation of the company, and in.accord- 


ance with said circular applies to purchase said lands of the company.” . But Daly 
does not show, as was shown in the case cited, that he ever applied to purchase the 

land now in question. In that CASE ihe applicant received a postal card informing - 

him that his application had been received, stating (inter alia) that bona Jide setile- 


-Inent, or improvement of stich cliaracter as would be evidence of his intention to 
purchase, was necessary before any right by virtue of his application could be. 


obtained; and this postal card was held to be, by implication, a license to take pos- - 
session of the land. ee 
Under this construction itis clear that to aSsume the existence of. a. 
circular letter inviting settlers to ‘settle upon and occupy. the lands of 
the Southern Pacific Railroad, yet proof of settlement, without an- 
application made to the company, can not be construed to be a license 


‘within the meaning of the terms of the forfeiture act. It must there- 
fore be held that the motion is well taken, and the previous decision 


of this Department is recalled and voted and your office decision of 
October 20), 1833 ) denying the right of purchase in aos is affirmed. | 
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DESERT, LAND CON'TEST—SUSPENDED ENTRY. 
FARNELL ET AL. v. BROWN (ON REVIEW). — 


‘On the revocation of an order suspending a desert entry, time will not run as against | 
the entryman in the matter of reclamation, in the ibsence of proper notice to 
' . him of said revocation. | | 


Scoretary Smith to the Commissioner of the General Land Office, N ovember 
(J. I. H.) | DOS. (BM. RR.) | 


_ This case involves section 32 , T.27S., R. 25 E., Visalia land district, 
California. : 

The record shows that on April 2, 1877, Henry A. Brown made desert 
: land entry for the above described tract. 

August.15, 1893, John W. Farnell, Franklin Orr, Mira Orr and Safa 
M. Corin filed their joint application to contest this entry, alleging that 
the land was grassy land and that the eutryman had failed to reclaim 

the land in the time required by the law. _ 

On the same day the local officers rejected the application to contest 2 
‘because the allegations attack only the non-reclamation of the land — 
and are premature in that three years from date of entry exclusive of 
the period of suspension have not elapsed. 

_. Upon appeal, your office decision of November 7 , 1893, was menderot 
affirming the action of. the local office. 

April 12, 1895 (20 L. D., 324), the Department nayersed your office 
‘decision, it being held that: the contest was not prematurely brought; 
and the cause ordered to hearing. : 

. A motion for review on the ground that the decision of the Depart. 
“ment was rendered on an incomplete record having been made, . the. 

case is before the Department for final action. | 

In the former decision rendered it was held that this entry had been : 
in existence three years and one day when the affidavit of contest was 
filed.. This statement of fact was arrived at as follows: 3 
' ‘The time that elapsed between entry and suspension must be counted and added — 
to the time that begins to run at revocation of suspension. And, in this case, from 
April 2, 1877, the date of entry, to September 28, 1877, the date of suspension, was 
five months and twenty-six days, and from. February 10, 1891, the date of revocation | 
of the suspension to August 15, 1893, the date of the offering of the affidavit of con- 


testants, was two years six mouths aud five days, and these two epaces of time 
aggregate three years and one day. 7 


Tt now appears s that the entryman in this case did not receive any 
- notice of the decision.of February 10,1891. -Itis shown that from May — 


9, to June 1, 1891, the local officers, by ordinary mail, notified the desert _ | 


— entryman of the decision of February 10,1891, and on August 15, 1893, | 
your office instructed the local officers that this notice was insufficient, 
inasmuch as the Rules of Practice required notice to be sent t by res 
tered mail. - | 
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it thus now “appearing. ‘that no. proper aoneas was ever sent to the © 
entryman, in so far.as this record shows, the order of suspension did 


not commence to ruu against him at the time: mentioned i in the decision ©. 
under review aud the contest was: preimatarely proueet and must ne 


dismissed. 


The former decision is therefore postinaedl revoked and set aside. 
There is contained in the record the final proof of the entryman, 
which is returned to your office for such action as is necessary. 


Lt) 


fy ye RAILROAD GRANT—INDEMNITY, SELECTION—ADVERSE CLAIM. 


: aq L£ Ped oT Nonvaern Paciric R. R. Co. »v: Loomrs EY AL. 


‘The status of a tract of land at the date of. its selection. determives. the right of the : 
company thereunder ; and, if at such time ‘there exists an. adverse claim suffi- 
cient to bar said sélection the subsequent abandonment of said adverse claim 
can. not inure to the benefit of. the SOMARY. under its selection 80 made. 


- Secretary ‘Smith to the Commissioner of the Benet Tana Office Ne ovember 7 


ELE) 0 5, BBB (iL. MeO.) 


On November 19, 1888, this Department rendered a decision, which 
was affirmed on review August 6, 1894, in the case of. the Northern 
Pacific Railroid Company v. Frederick eciii: involving the S. 4 and 
lots 3 and 4 of the NW. 4 of Sec. 5, T. 15 ee R. 44 Wi, ppokanet Falls 
land district, Washin gton. - 

The land is within the i in demnity limits of the earn for the N orthern 


Pacitic Railroad. t.. 
- Said decision :held;-in: effect, that Looinis’ S, aplication to:make-: thatite: Pes 


stead ‘entry of the land, having been made prior to the company’s 
indemnity selection (of March 20, 1884), conferred pow: him the erent an 
to make such. entry. | 
On Januaty 94, 1895, your office notified eee that he would be | 
allowed thir ‘ty dave s in. which to perfect his entry, ay he never applied | 
todo so. : 
_ It would appear that Hoos iad long before the last. named date 
abandoned the land, from the fact that on December 26, 1888, one Wil- 
liam 8. Hulin made timber-culture entry of the SE. 4 ‘of ne NW, 4 
and on January 31, 1891, he made cash eutry of lots 3 and: 4. 
~ It will be seen that Hulin’s entries were made subsequent to the date 


of the company ’s selection, and while the ened as. to the validity of 


the same was pending before the Department. - | : 
The local officers advised your office of Hulin’s entries ales and | 


on May. 17, 1895, your office directed the local officers as follows: 


- Loomis’s homestead application ‘stands finally rejected; the case is eiosed: jana! 


‘cash entry No. 4354, made by William S. Huliu on the Jots 3. and ‘4, and -the timber: 


culture entry No. 3296, made by the. same Party on the SE. * of the NW. cz December _ .. 


— - 26, 1888, will remain. intact. 
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Foin the” above. decision. liek company - appealed. “The ground of % 
appeal (So far as necessary to quote) Was:as follows: | a 


Error. not to rule that, the original contest having. been as. 16 the respective monte 
of Loomis and the company, and Loomis having failed to exercise his right, and his 
application having been finally rejected for this land, the: company ’s right under its | 

selection ot March 20, 1884, remains intact. | 

Error not to rule that the entries of Hulin, having been admitted during the pend- 


- ency of the contest between the company and Loomis, were illegally. allowed, and 


_ having been male ‘subseq uent to the Company: s selection, they could not defeat its 
‘rights. | Le. , 7 . 
This appeal your office coLaniéd to counsel for és company, qi Py 
letter of which the followin gis the essential portion: 

' Tam in receipt of an appeal, filed by you in behalf of the Northern Pacific Rail- 
road Company, from the decision of this office of. May 17, 1895. In.so far asthe | 
-Nortbern Pacific Railroad: ‘Company. is concel ned, -that-action simply closed the case 
of Frederick Loomis against the company, its selection having been canceled on 
December. 3, 1888. The company has no further interest in lots 3 and 4, and the SE. 


4 of the NW. 4 of Sec. 5, T. 15 N:, Re 44 E., Walla Walla, Washington; and I must 
decline to receive and file the said appeal, and return the same. herewith . 


If your office canceled the company’s s selection on December 38, 1888, 
| it is manifest that such cancellation was unauthorized and improper, 
in view of the. departmental decision of N ovember 19, 1888; inasmuch > 
as the time within which the company had the rig ht to file a motion | 
for review had not. expired. The company did file a motion for review, 
and its right was thereby preserved until the departmental decision : 
On review) of August 6, 1894, 7 | 
The question remaining for soueideratiei is, whether Loomis’s aban- 
donment. of his claim inured to the benefit of the company, or whether, 
| in order to make valid a selection, the company must présent its appli- | 
cation at a time when the land is free from adverse claims? - 4 
This question was decided adversely to the company in the case of 7 
the same company against Abner Willis (292 L. & R. ea in which it 
_ was held: . | “ty 
The status of the land aut the date of seieotion detemminés the company *g right 
under such selection. (Missouri, Kansas, and Texas Ry. Co. v. Beal, 10 L. D., 504; 
_ Hensley v. Missouri, Kansas and Texas Ry. Co., 12° L. D. , 19; Bright v. Northern 7 
Pacific R. R, Co.,.6 L. D., 618; Hastings and Dakota Ry. Co. v. St, Paul, Minneapolis 
and Manitoba oe Co., 13 Le. D.,. BBD.) 6 eee. It would seem from these deci- 


sions that if, at the dings of selection, 0 or application to select, such a claim had 
attached to the land as would bar the selection, the same must be rejected; and the 


- subsequent abandonment of such adverse claim can not inure to the benefit of the 


company under the selection made during the existence of the same; ‘but in order . 
to make valid selection of land within itsindemuity limits, it must p> aaa its. appli- ? 
cation at @ time when the land is free from adverse claims. : 4 . 


"As hereinbefore indicated, the fact that your office erroneously can- 
celed the company’s sélection: on December 3, 1888, was not sufficient — 

reason for refusing to transinit its appeal; but even. where the right of 
appeal is wrongfully denied, “an ere om for certiorari will not: be 
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7 granted, ‘where. it. appears that five decision of the. General Land Office 7 - r 
rendered substantial justice in the prema ae Bers Townsite %. oe | 


pee 20 L. D., 544.) 

+ If the onl were to be tr ansmitted, the aed ision of the Deparment 

7 aeroon would be that substantial justice had been done i in allowing — 

_- Hiilin’s entries to remain intact. The peony for « cer rior ari is there-.. | 

fore denied. : , a , 7 7 

SWAMP LAND GRANT<LAKE-RELICTION. oe 
| STATE OF Orneon v. WILLEY.* | 


Lands covered by a Souaanent eae of w ater at the date of tle s SW wamp g evant are not 
of the char acter of lands granted, and did not pass to the State under said grant. 


Secretary Smith to the Commi issioner of the Gener al Land Office, December 
| (J. I. Hi.) rn , 1894. Poti maaee 2 5 SON) 


ee have considered the oe: of A.C. Willey fro your office decision | 
of May 13, 1892, in the case of The’State of Oregon v. A. C. Willey, | 


in which your office affirmed the decision of: the local officers and: 


directed. the pre- emption filing of Willey to be held for cancellation and | 
the claim of the State of Oregon under theswamp land graut to remain 
. intact on the records of. your office. The land involved is the south 


one-half of the southeast quarter, and lots number.6 and number7of 
section 7,:T. 40 8., BR. 24 E., Willamette meridian, Lakeview Oregon -o 
. land district. The record co the following case: 7 a 

On December 29; 1888, Douglas W. Taylor, United: States. surveyor 
general tor Oregon; forwarded to your office a selection list, No. 61, of  —~ : 


lands claimed by the State of Or egon aS swamp and overflowed lands, , 


under the act of March 12, 1860, upon the faith of the joint affidavit of : | | 


T. A. Henderson and Charles Lohrengel; in said. list. No. 61, the land 
claimed by A. ©. ‘Willey i is included. | 

On January 16, 1889, A. C. Willey filed his asian statement, 
No. 3375, for pre- etiptioll of said land, and therein alleged settlement | 
on May 28, 1885: Notice of said filing was given to the governor of 
Oregon, who, on February 6, 1889, applied. to the local officers for a 
hearing to prove the swampy char acter of said land. — | 

On March 22, 1890, Willey filed. his : application to make final pier 
and notice thersof was duly published and posted, and. the time fixed 
for May 18, 1890, and, in obedience to your office letter aK of Febru- 
ary 21, 1890, the iota officers ordered a hearing in the case and gave 
as nioties therent to all parties interested for. the same day. 7 | 

On May 13, 1890, the parties. appeared with their attorneys and wit- | 


| es nesses, . and Willey made and submitted his final pre-emption proof, 


| “which was held for consideration to await the result of the hearing 
' ordered, which hearing was, in. consequence of the pressure of other | 


sake, business, D po aee by the local officers, from day to day. 


Naaiee * Noi heretofore reported. 
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On May 17, 1890, tha parties being present with their nines and 
witnesses, the hear was had. On April 13, 1891, the local officers _ 
rendered their joint decision recommending that Willey? Ss declaratory | 
| statement, No. 3375, be canceled, and that the claim of the State of 
Or egon to said land be confirmed. 

_ Willey appealed to your office. 

On May 13, 1892, your office affirmed the decision of the local officers, 
: and Willey appeals to this Department. The attorney for the grantee 
- of the State of Oregon, in-his brief of argument before your office, well 
said, that ‘the only question presented is as to the character of the land 
on the 12th day of March, 1860.” That ‘in order to enable the Secre- — 
tary of the Interior to determine this question he may resort to any 
- method that will throw light upon this subject.” That “any and all evi- 
dence that can be obtained from the records or from any other reliable _ 
- source, inelnding records of other Executive Departinents, can be con- 
sidered in determining the question at issue.” And that “the burden 
of proof is upon the State of Oregon to prove the swampy char acter of 
the land on the 12th day of March, 1860.” The lapse of time and the 
difficulty of finding living witnesses who personally knew the locus in _ 


- quo in the year 1860, and before, referred to in the brief; may increase — - 


the weight of the burden: but can not shift it.. The first survey of T. 40- | 
S., R. 24 Hi., W. M., was made August 11th to 13th, 1879, by Deputy, 
Surveyor wv iliaun HH. Byars, who is now United States. sur veyor gen- 
eral for Oregon, and his plat and field notes, duly ee are of | 
record in the Land Office. | 
In the general description ou the face of his plat it is iepiiiied hae - 
“This (Waruer) marsh or lake is now much lower than usual, yet 
covers a large portion of the township.” In his affidavit.dated June 
— 15, 1889, filed in the case of Morrow et al. v. Oregon et al, decided by: 
this. Depar tinent, December 19, 1893, Mr. Byars made ai that. * the. 
' meander line of Waruer- Lake was then (in August, 1879,) ran and 
established by me, was at the margin of the water, as it then stood i in 
‘the lake,” and in his deposition taken June, 1890, and filed in this case, — 
he testified that the marshy nature of the eradnd the growth of vege- — 
tation, aud the general appearance of the shore- line indicated that the 

overflow. was: permanent and. that debris deposited on higher ground, 
and that the marks on the tules indicated that the waters of Waruer. 
Lake had for merly been higher than they were when he surveyed this 
township in August, 1879. = | 
‘Said township was next surveyed in. August and September, 1887,, 


by Deputy-Survey or John H. Neal, and his piats and field notes, duly. a 


approved, are of record in the and Office. By comparing the plats of — 
Byars and of Neal the extent of the recession of the waters of Lake. | 
Warner within a period of eight years, and the consequent changes On, 
the surface of the land, are made manifest. 


-One witness; Join DeGarmo,-whose affidavit is filed-in Die: sqoresail ; 


case of Morrow v. Oregon, testified that in April, 1889, the water was — 
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seven and a half feet lower than it was in 1877, a period of twelve 
years. Most of the witnesses for the appellee seem to agree that the: 
recession and chan ges. manifested as aforesaid took place within six’ 
years. That the waters began to recede in 1881 and that the lake was’ — 
not crossed on horseback until the year 1884. - 
In order to determine the condition and character of the land j in con- 
test, and its position with reference to the waters of Lake Warner on 
the 19th day of March, 1860, it is necessary to study the history of the 
lake in the interval borwest 1860, the date of the grant, and 1887, the 
date of Neal’s survey, in the light of the testimony of the witnesses. 
No witness has been found who knew the premises in the year 1860. 
Peter Peterson, who is a cousin of R. F. McConnaughy, alleged 
grantee of the State of Oregon, and chief witness for the State, fur- 
nished in March, 1839, his affidavit, which is filed in the caseof Morrow 
v. Oregon afor seara. and in June, 1890, he was examined and cross- 
examined, as a witness in this case, and bis statements are consistent. a 
His testimony proves the following facts: - 
In the latter part of July, 1864, he, with others, spent two ee siete 
the margin of Warner Lake and threa or four days around on the foot” 
hills in view of the lake; was traveling on horseback, looking out for a_ 
road for a party of emigrants and fora company of Oregon volunteers.. 
The country at that time was unsurveyed and unexplored (except by 
United States engineers-in 1843 and 1853), aud there were no. monu- 
ments, no stakes, but there were natural land-marks, some large rocks 
contiguous to the west line of the land in contest, which then protruded 
out of the water, and now enable him (the witness) to identify the loca-. 
tion of the land in contest. Since the lake has dried up, these rocks 
stand from six to seven feet above the surface of the land, and the’ 
water-inark of 1864 is about three feet higher on these rocks. In 1864, 
these rocks were situated inside the lake and about sixty or one hun- 
dred yards from the shore, and about one hundred or one hundred and 
fifty yards west of the west line of the land in contest; so that said 
land at its most: westerly line 1nust have been inside of the lake, and 
from one hundred and sixty to two hundred and fifty yards distant from: 
the shore. . | , | 
This witness. says: 


I did not. pass over this land nor desire to try to pass over it. I was only prepared 
to travel on land. There may have been tules on the higbest elevation of the bottom: 
of this tract, but the low lands, I think, had water too deep for tules to grow. I. 
observed vegetation within about a quarter of a mile of the shore. There weie tules 
on the central portion of the tract ou the two extreme ends—the east aud west ends; 
it was open water. The winter of 1863-64 was one of extreme drought. | 


Mr. Peter soll Saw the lake at a distance several times in the fall of 
1864 and during the years 1865, 1866, and 1867; and the chan ges in its» 
appearance were hardly perceptible only what would appear between 
spring and fall. In 1868 the water was much higher than the two pre. 
vious years; it extended ont into the greasewood in many a In 
1869 he just observed the lake from a distance, | a 
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_ In 1870 e passed on the road within about a quarter of a ae of the _ 
west line of the land in contest with a freight team, and did not see’ : 
any land there. In January, 1872, he again passed on the road west _ 


of where the land is situated: bat did not see it. In 1873, 1874, and 


” - 1875 he passed near the land in contest, as near as he could get without’. - 


going through the water. In 1875 he pursued a yoke of runaway cat-. 


tle into the water, but he could not say whether he went far enough to — 3 


- get on this land or not; the whole of it was under water—‘‘standing 
water of the lake War ner Lake.” Mr. Peterson further testified that’ 


in October, 1875, the water was eighteen inches lower than it was in) 


1864; «6 ine water had receded about a foot and a half from 1864 to 


—-1875;” and that during that whole period of eleven years, thelandin 


potest was covered with water and a heavy growth of tules in places. 
The witness was in tlie vicinity every year from 1875 to 1884, probably 


| two or three times a year. There was but little change in the waters | > 


7 except that they were higher in the spring time than in the fall, and 


there was a slight recession of the waters from 1881 to 1884, “In 1884 


was the first tie we were enabled to cross the lake on horseback.” CT. 


crossed it on horseback in October, 1884; since then it has any | - 
dried up.” | - 


I have examined carefully all. the testimony in this case vad have j 
reviewed the evidence in the case of Morrow »v. Oregon, supra, and find. 
nothing to impeach successfully the testimony of Mr. Peterson as to 
the foregoing facts, but much to corroborate it. . | | 

. Thomas Anderson and George Conn, whose affidavits were filed by 


the appellee i in the case of Morrow 7. Oregon, proved that in August, 


| 1865, they, as members of a scouting expedition of Oregon volunteers, - 
crossed Warner Lake at about the south line of township 37 8. on an 
improvised bridge made of flags, grass, and tules. That the water 
was too deep to be forded with animals, That one of the men rode off . 
the bridge and went into the water out of sight, and that the place 
3 where this occurred, in 1865, was dry land in March and April, 1889, 
John M. Sanders, who is recorded as a witness for R. F. McConnaughy, 
in this case, also gave an affidavit dated April 3, 1889, which is filed in. 


the case of Morrow v. Oregon. In the year 1868 he was hauling freight | 


for the United States government between Fort Bidwell and Fort 
_ Warner along the road that ran aloug the west. shore of Warner Lake 
and passed. near: the location of the land in controversy, regularly, 
_ making many round trips. He proved that from May to November, | 


1868, both inclusive, all four subdivisions of the land in contest were 
| submerged and covered with water, a part.of the large body of water _ 
called ‘Warner Lake.” That most. of the way around Warner Lake 

| was and is a well- defined beach, a permanent: water- line; and that 1 in ~ - 
- 1868 the water came up to it. 


in reply to the questions of McConnaughy’ s counsel Mr. Sanders 
testified that if he had been surveying the land 1 in 1868, he would nave | 
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designated it as a lake, and that in the years between 1868 and 1870 he 
would not have attempted without a boat to go over these lands which 
he passed over dry on May 1, 1890. HH. EH. Dodge, witness for the State 
of Oregou, whose affidavit is also filed in Morrow’s case, proves that in 
the year 1867 he passed along the east side of Warner Lake from the 
south end to the “stone bridge” near the northern portion; that the 
waters covered the whole land from shore to shore east and west; that the 
_ land in contest was entirely covered with water; that the distance from 
the west line of this land in contest to the water mark on the western 
beach is about three hundred yards. ‘I could see the foot: hills down 


-- close to the lake, or nearly so.” “Judging from the water-mark on the 


beach on the west side, it could not be otherwise than that all of this 
land in contest was overflowed at that time.” Joseph Burns, who is 
also a witness and affiant for the State of Oregon, proves that in May, 
1867, he was within 200 or 250 yards of the land in contest, and that it 
was covered with water. The land was out of sight. “It looked like 
a lake; it was a lake, too; it looked to me like an old lake.” 

D. R. Jones, witness and affiant for the State of Oregon, proved that 

in May, 1868, the land in contest was covered with water—a part of 
Warner Lake; that a large rock set out in the flat between the road 
and the west end of this land; and “the water was clear up to the road 
along there the most of the time; I mean to the foot hills close to the 
road; I refer to the road that runs along the west side of the lake from 
where I lived to Bidwell;” that signs on the sands around the margin 
of the lake and signs on the rocks indicated that the waters of Lake 
Warner had been from one to two feet higher than they were in the 
spring and summer of 1868; that the road ran right at the foot-hills 
and the “lone rock” that stood out in the water was one es or 
two hundred yards east of the road. 
- There is in- the record much contradictory and mcrae testimony | 
in respect. to the condition of the land in contest and the rest of the 
uncovered bottom of Warner Lake subsequent to the year 1887, the - 
date of Neal’s survey. Considering the whole case, it is impossible to | 
avoid the conclusion that on the 12th of March, 1860, the waters of — 
- Warner Lake were at least as high as they were in August, 1864, at — 
which time it is proved that the tract of land in contest was submerged 
and was part of the bed or bottom of the permanent and ancient body 
of water known as Warner Lake. 

Upon the facts clearly proved by the testimony in ‘this case, and in 
accordance with former rulings of this Department in the cases of the 
| State of California,.14 L. D., 253, and of J. L. Morrow v. State of Ore-- 
gon, R. F. McConnaughy e¢ al., decided December 19, 1893 (17 L. D., 
571), your office decision of March 13, 1892, is hereby reversed. The 


selection of the State of Oregon of the lands in contest included in 7 


swamp land selection list No. 61, approved by the surveyor general and © 
Torwarded to your office December 29, 1888,. is pene rejected. And - 
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you will direct that Willey’s ights under his declar atory statement | 
No. 3375, be adjudicated under his final proof in the same manner 
am all respects: as if the claita of the State of Oregon had not been — 
interposed. 


eee 


RATLRO AD GRAN TINDEMNITY WITHDRAWAL—-SETTLEMENT RIGHTS. 
NORTHERN PACIFIC: Kk, R. p. Mec Manan. 


The ruling heretofore made herein (17 L. D., 507), that a corroborated affidavit of set- 
tlement antedating an indemnity withdrawal might be accepted as conclusive 
against the withdrawal, in the absence of ashowing by the company denying the 
alleged settlement, was made pending the review of the doctrine announced in the 
case of said company against Guilford Miller to the etfect that such a withdrawal 
«vas in violation of law, and, as such holding has since been reaffirmed, a showing 
of settlement prior to sneha withdrawal is not now requisite, as the company 
acquired no right thereby. 


The right to make homestead enir y of a tract re such a withdrawal is net defeated 
by a prior application of the entryman to purchase the land from the company. 


Seer etary Smith to the Commissioner of the General Land Office, April 8, 
1895. ¢. 0 (1. W. ©.) 


J have considered the aaeal — the Northern Pacifie Railroad Com- 
any from your office decision of February 9, 1894, denying its appli- 
cation for a hearing in the matter of the oe by Kichard 
MeMahan to make homestead entry of the SH. 4 of Sec. 15, T. 15 ae 
R. 44 EW M., Spokane Falls, Washington. 

This jand is within the indemnity limits of the grant for said com- 
patiy, and was included within its list of selections filed March 20, 
1884. Prior to this time, to wit, on April 14, 1883, McMahan presented 
his homestead application for fis land déhamnpanied by a duly corrob- 
orated -affidavit in which he alleged settlement on the land April 1, 
1873, and continued residence since April 1, 1874, having nmproved the 
| land to the value of about $1,000. , 

By your office decision of December 8, 1883, ‘said application was 
Seecie for conflict with the withdrawal made for indemnity purposes 
on account of the grant for said company, from which action McMahan . 
appealed to this Department, resulting in departmental decision of 
November 19, 1888, not reported, which reversed your office decision 
on the saibhiouity of the holding made in the case of the Northern Pacifie 
Company wv. Miller (7 L. D., 100). 

The company filed a motion for the review of said decision of Novem- 
‘ber 19, Pee which was considered in departmeutal decision of November 
4, 1893 (17 L. D., 507), im which it was held that a corroborated affi- 
davit of sep ienient and: residence antedating an indemnity withdrawal 
might be accepted as conclusive against the withdrawal, in the absence. 
of a showing on the part of the company furnished within a specified 
- time that the settlement and residence were not made as alleged. | 

















* Not reported in Vol. 20. 
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' dn this decision it was directed that the company be advised of the 
allegation of McMahan, and, in the event that it should fail to file 
affidavits tending to show that settlement and.residence were not made, 
as alleged, within thirty days from notice, that his application be allowed 
and, its selection be canceled, but that should such affidavits be filed, 
a hearing would be proceeded with as in other cases made and provided.. 
At this time the holding made in the Miller case, supra, to the effect : 
that the indemnity withdrawal made on account of this grant was in 
violation of law, was under review, but since that time said holding» 
has been re-affirmed in the decision of the department in the case of 
Northern Pacific v. Davis (19 L. D., 87). The company was advised, 
however, under the directions given. in departmental decision of 
- November 4, 1893, in this case, and duly filed the affidavit of its land- 
commissioner to the effect that McMahan had applied to purchase the 
land of the company, and that his subsequent occupation of the land . 
must be considered as maintained under the company’s license. ) 
Under the holding made in the Miller case, and re-affirmed in the 
Davis case, there can no longer be any question as to the effect of the, 
withdrawal made for indemnity purposes on account of its grant, and 
it must be held that within the indemnity limits this company has no 
such claim as would bar a settlement right until the presentation of. 
_ its list in due form to select the land, which, in the present instance, + 
was on March 20, 1884. Prior to this time, to wit, on April 14, 1883, ° 
MeMahan had pendered his homestead application for this land, re 2 
_ the company had at that time no rightful claim to the land, even to. 
admit that he had prior to this time applied to this company to pur-. 
chase the land, yet he was free to repudiate the same, it being at that: 
time open to general disposition under the land laws, and to make 
claim to the land under such laws. | 
The rejection of his application was therefore i improper without regard 
to any question of previous settlement, and said application pending on: 
appeal, was a bar to the company’s right to make selection of the lands : 
under the indemnity provisions of its grant. 
It is, therefore, unnecessary to determine the question of the quality . 
of McMahan’s residence prior to the presentation of his application, 
and your denial of the conan ye application for a nears is therefore ; 
affirmed. 
You will advise McMahan of his right to complete his entry upon nthe | 
application heretofore Drea and ee the any: s ecuon | 
wu be canceled. | 


- NORTHERN PACIFIC R. R. Co. v. McMABAN. 


Motion for review of departmental decision of April 8, 1895, 2 L. D., 
402, denied by Secretary Smith, June 17, 1895. i" 
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_ SOLDIER’S ADDITIONAL CERTIFICATE OF RIGHT. 
JOHN M. RANKIN (ON RE-REVIEW), 


twas the intention of Congress in the act of August 18, 1894, to-validate all out- | 
standing certificates of soldier’s additional homestead rights in the hands of 
bona fide holders. — 

One who buys a certificate of additional right without notice of the illegality of said 
certificate at its inception, or of its invalidity for any other reason, is a bona 
fide purchaser uuder said act. 

The departmental decisions of March 28, 1395, 20 L. D., 272, and of June 12, 1895, are 
recalled and revoked. | 


Secretary Smith to the Commissioner of the General Land Office, Nowoniver 
(J...) | 6, 1895, | (Ff. LC.) 


I have considered the motion filed by John M. Rankin for re-review 
and reversal of ae cae decisions of March 28, 1895, and June 12, 
1895, in his case. 

In the decision by the Department, on the appeal from your office 
decision, is set out as follows: 


‘From the statement of facts contained in your office decision it appears that Ole 


SE Torgerson on January, 1867, made homestead entry for the W. 4 of the SW. + aud : 


SE. + of the SW. 4, Sec. 24, T. 113 N., R. 21 W. at the St. Peter land office, Minne- 
sti, upon which entr y. final sattiboata was issued May 11, 1869, which entry was: 
duly patented. 

On September 10, 1878, W. c. Hill made application in behalf of Torger son for 
- the issuance of a certificate of additional right, which application was rejected 
November 15, 1878, and on November 20, 1879, the register at New Ulm, Minnesota, 
forwarded a new application by Torgerson for the issaance of a certificate of addi- — 
tional right, which application was granted, the certificate duly issued and forwarded 
to the local office on January 16, 1880, 

Due to a mistake in the posting of your office records a proper notation of the 
issuance of said certificate of additional right was not made, and on February 23, 
1889, Mr. L. D. Stone, on behalf of Torgerson, made applic aon for the issuance - 
a certificate of additional right of entry, and on March 1, 1889, a second certificate 
_ of additional right was issued in Torgerson’s name. 7 

Mr. Rankin, who it appears was at the time of issuance of said certificate acting 
as attorney for Mr. Torgerson, purchased of said Torgerson the right of entry under 
the second certificate issued March 1, 1889. . 

It-appears that soon after the issuance of said certificate your office diceowersa the 
error, and understanding that it was in the possession of Mr. Rankin, on March 23, 
1889, he was advised of the duplication and requested to surrender the certificate, 
which request he failed to comply with and on August 23, 1894, made the entry in 
question under said second certificate of additional nent 

In your office decision it is stated— 

““A note is made opposite the entry of this certificate (referring to the first certifi- 
cate of additional right, issued January 16, 1880,) showing that it has been located, 
- putas the proper notes were not made on the tract books, the entry of the exact — 
tract of land entered thereunder cannot be traced.” | , 

In the contention before your office Mr. Rankin elaimed that his entry was con- 
firmed by the act of August 18, 1894, which provides— 

“That all soldiers’ additional homestead certificates heretofore issued under the 
rules and regulations of the general Land Office under section twenty-three hundred 
and six of the Revised Statutes of the United States or in pursuance of the decisions or 
instructions of the Secretary of the Interior of date March tenth, eighteen hundred 
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and seventy-seven, or any subsequent decisions or instructions of the Secretary of 
' the Interior or the Commissioner of the General Land Office shall be, and are hereby, 
declared to be valid, notwithstanding any attempted sale or transfer thereof and 
where such certificates have been or may hereafter be sold or transferred, such sale 
"or transfer shall not be regarded as invalidating the right, but the same shall be good 
and valid in the hands of bena fide purchasers for value; and all entries heretofore or 

hereafter made with such certificates by such purchasers shall be approved. and. 
patent shall issue in the name of the assignees.” 

But your office decision held that 
- “Said act does not validate a soldier's additional homestead certificate which was _ 
illegal at its inception, or which was found invalid for any other reason than an 
attempted sale or transfer, but it only declares that such a sale or transfer should. 
not operate to invalidate any such certificate and that such certificate should be: 
held and taken as valid, notwithstanding such sale or transfer.” (20 L. D., 272.) 


Mr. Rankin insisted that the certificate issued to Torgerson on Jan- 
uary 16, 1880, was a fraud upon the rights of 7 ODRERSON as the same 
was not nade by him or at his instance. 

The decision of the Department, on appeal, affirmed the decision of 
your office construing the act of 1894 as not applicable to such a case 
as that presented by Mr. Rankin; but directed that an investigation 
be had to determine whether or not the certificate issued in the name 
of Torgerson January 16, 1880, had been fraudulently issued.. Mr. 
Rankin filed a motion for review of this decision, which motion was 
overruled by departmental decision of June 12, 1895. 

- In the motion for re‘review and reversal of these two decisions it is 
alleged— | 

That you erred in the decision of June 12, 1895, first, in not giving due weight 
-and effect to the report of the Senate Committee on Public Lands, Report No. 539, 
Secoud Session, fifty-third Congress, as disclosing the intent of Congress in passing 
this act, which report in specific terms embraced and adopted the Honorable Com-~- 
missioner’s report of March 28, 1894, on Seuate Bill No: 1590. © 

In order to dispose of this ground in this motion for re-review, and 
to arrive at a correct conclusion as to the intent of Congress in enact-. 
ing the provision contained in the sundry civil appropriation Act, 
approved August 18, 1894, (28 Stat., 397), which relates to soldiers’ 
additional homestead certificates, it is necessary to examine the report 
of the Commissioner of the General Uand Office upon the bill which 
became the law upon this subject, as well as the action of the two 
houses of Congress touching the same. 

This legislation was first proposed as an amendment to the sundry 
civil bill, and was by the committee on public lands of the Senate 
referred to the Commissioner of the General Land Office for report. 
Upon the necessity or propriety of such legislation as proposed by the 
Senate committee on public lands, the Commissioner reported as 
follows: . . 

Over 5,500 of these certificates were issued, covering an estimated area of 400,000 


acres. Most of them have been located, and the entries nade thereunder patented, 


but entries made under a small uumber of them have been canceled for various 
reasons. 
The lands which the outstanding certificates cover eee abont 10,000 acres. 
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The Department has: uniformly held that the additional right i is a cua right 


and not assignable. But under the body of the seventh section of the act of March _ 


3, 1891, (26 Stat., 1095), the rights of bona fide purchasers, for a valuable considera-. 
‘tion who made sion ai cna after final entry.and prior to March J, 1888, are pro- 
tected, and a number of entries of the class under consideration have been passed to 
patent under this provision of law. Also, under departmental decision of August 
11, 1893, in the case of Carroll Salsberry (17 L. D., 170), entries of this class may be | 
approved under the proviso of said section 7, of the act of March 3, 1891, where the 
said entries had been pending in this office for more than two years after the date of 
the final receipt, and no contest or protest had been filed against them. | 
-- Further legislation was had looking to the protectiou of the rights of transferees 
in eutries made under the certificates of right, which is found in the act making 
‘appropriations for sundry civil expenses, approved March 3, 1893, a Stat., 593), and 
which provides: 

“That where soldiers’ additional homestead entries have been made or initiated 
upou certificate of the Commissioner of the General Land Office of the right to make 
such entry, and there is no adverse claimant, and such certificate is found erroneous 

or invalid for any cause, the purchaser thereunder, on making proof of such pur- 
| chase, may perfect his title by paymeut of the government price for land; but no 
“person shall be permitted to acquire more than one hundred and sixty acres of public 
land through the location of any such certificate.” 

In some cases, it has been found that certificates were err eiicotisl y issued; that at 
the time of the issuance thereof the soldier was not entitled to enter sdaitional land 
as set forth therein. In such cases, the soldier, acting directly, or throngh an agent 
by power of attorney, may have entered land and disposed of his right thereto to 
innocent purchasers, relyiug on the certificates of right issued by this office; in 
other cases, certificates of right had been secured through the presentation of spuri- 
ous and fraudulent papers, and these have passed into the hands of innocent pur- 
chasers. The provisions of the act of March 3, 1893, seem to fully cover these classes 
of cases, and afford relief to the pur chasers thereof, such” as they are equitably 
entitled to. 

The bill under consideration proposes to allow the location of certificates of ene 
heretofore issued by this office where such certificates have been transferred or sold 
to purchasers in good faith, withont regard as to whether.the parties in whose names 
they were issued are entitled to the additional right or not, or whether said certifi- 
cates were issued on spurious or fraudulent papers and also to enact that all such — 
transfers or sales shall be treated and considered as valid, and that patent pon all 
such locations shall be issued in the name of the transferee. 


__ The purpose. of Congress is undoubtedly to recognize as leg al and valid all assigu- 
ments or sales of these certificates heretofore made and to recognize the v alidity of 
all future transfers. This,.in my opinion, is strictly in accord with the rights and 
equities of the situation. I therefore have the honor to sugEost that the bill be 
amended. to read as follows, viz: 

“That all soldiers’ additional. homestead ierceuaicn, heretofore issued under the 
-rnles and regulations of the General Land Office under section twenty-three hundred 
and six of the Revised Statutes of the United States, or in pursuance of the decisions 

or instructions of the Secretary of the Interior, of the date of March tenth, eighteen | 
‘hundred and seventy-seven, or any subsequent decisions or instructions of the Secre- 
tary of the Interior or the Commissioner of the General Land Office, shall be, and | 
are hereby, declared to be valid, notwithstanding any attempted sale or transfer 
thereof. | : 
_ “Sec. 2, That where such certificates have been or may hereafter be sold or trans. 
ferred, such sale or transfer shall not be regarded as invalidating the right, but the 
same shall be good and valid in the hands of bona fide purchasers for value, and all 
entries heretofore or hereafter made with such certificates by such purchasers shall 
“be approved and patent shall issue in the name of the assignees.” 
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Thus it will be seen that the Commissioner of the General Land Office | 
recommended that certificates in the hands of bona fide purchasers 
should be recognized as valid, without regard to whether the parties 
in whose names they were sued were entitled to the right or not, 
or whether such certificates were issued on spurious and frauen 7 
' papers, aud also to validate any transfers or sales that might: have been 
made of such certificates. The Commissioner, in order to carry out his 
views, recommended, as will -be seen, a sabectite for the legislation 
proposed by the Senate, and transmitted the same, through the Secre- 
tary of the Interior, to the Chairman of the Committee on Public Lands 
of the Senate, believing that the provisions of the propose’ leg gislation | 
fully carried out his views on the subject. | 

. The Senate committee on public lands made a report upon said pro- 
posed legislation, and incorporated’ therein the report of the Commis- 
sioner. In that report the Senate committee said: 


_ The total number of acres covered by the certificates issued under the order of 
March 10, 1877, as stated in the report of the Commissioner of the General Land 
Office upon the pending bill, is 400,000, of which only 10,000 acres remain unlocated 
and unsatisfied. 

- It-would appear from the report of the Geiaiastouee upon the pending bill that 
the land department has not recognized the legal right of the beneficiary to transfer 
hiseclaim. On the contrary, it appears that such right, by recent decisions, at least, 
‘has bee denied and entries made otherwise than by fie soldier in perean and for his” 
own immediate benefit have been held illegal. 

To remedy the hardships thus necessarily resulting, Congress, as eintea out by 
the Commissioner in his report upon the pending bill, has already enacted remedial 
legislation covering particular cases. By the act of March 3, 1891 (26 Stat., 1095, 
Sec. 7), the rights of bona fide purchasers, for valnable consideration, of lands | 
entered with such certificates, who made purchases after final entry and prior to 
March 1, 1888, are protected. And by act of March 3, 1893 (27 Stat., 593), purchasers 
of land entered with such certificates where the certificate is fonnd to be erroneous 
or invalid for any cause are permitted to purchase the land of the United States ae 
the government price. . 
The pending bill (8.1590), as referred to the committee further extends the pro- 

— tection of remedial legislation to the general situation by authorizing the Secretary 
of the Interior to permit locations of certificates transferred and sold in good 
faith, by directing that such transfers shall be. considered valid, and by directing 
that patents upon all such locations shall issue in the name of the transferee. This. 
bill was referred by the Committee to the Secretary of the Interivr for a report of 
his views thereon, and in response to. said reference the Secretary of the Interior, 
under date of March 31,1894, transmitted to the Committee a full report by the | 
Commissioner of the General Land Office, which is herewith submitted and made | 
part of this report. This report of the Commissioner fully endorses the purposes 
contemplated by the pending bill, and states that the same is in accord with the 
rights and the equities of the situation. To more fully and properly accomplish the 
object intended, however, the Commissioner recommends the adoption of a substi- 
tute for Senate bill No. 1590. 

The Committee fully agree with the Commissioner of the General Land Office that 
the rights of bona fide holders of these certificates should be protected by appropri- 
ate legislation. We believe the pending bill, as amended by the Commissioner, is 
simply a measure of justice to bona fide purchasers and holders of these certificates. — 
There is no doubt that the commercial world dealt in these additional rights and 
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‘bought and sold the same in bite good faith, tlgine upon the certificate of the 
‘United States as evidence of the right itself, and of the legal power of the holder to 
sell and assign the same. The great bulk of the certificates has been already located 
and patented. Only about 10,000 acres, one-fortieth of the entire amount, remain 
unsatisfied. We are of the opinion that all holders of these outstanding certificates _ 
who purchased the same in good faith and for valuable consideration should be pro- 
tected in their rights as fully and perfectly as have been the holders of the other 
390,000 acres, already located and patented. This Ceeerre will be fully afforded 
by the passage of the proposed bill. - 

The Senate acted favorably upon this report, and passed the vill as 
proposed by the Commissioner of the General Land Office. The sundry 
civil appropriation bill, as thus amended went to the House, and in that 
body the amendment was agreed to on thé faith of the recommendation 
of the Commissioner of the General Land Office whose report was set 
out as a part of the proceedings of the House, when said provision of. 
the sundry civil appropriation Bill was acted upon. Thus it will be 
seen that both houses of Congress acted upon the idea that the bill 
proposed by the Commissioner of the General Land Office was intended 
to, and would, validate all outstanding soldiers’ additional homestead — 
de cuifiouten in the hands of bona fide holders. 

My attention was not called to the history of this legislation when 
either the decision on appeal or the decision on review was made. I 
had nothing to guide me in construing the act of 1894, except its lan- 
guage and previous legislation upon this subject. I could not see that 
the previous legislation could aid at all in construing the act of August 
18, 1894, supra, because the language in the last line of the first section 
of said act, to wit, “notwithstanding any attempted sale or transfer 
thereof,” seamed to limit said section to validating cases of attempted 
sale or transfer of soldiers’ additional homestead certificates. But in 
the light of the history of this legislation, I ain constrained to believe 


_ that the words, “all soldiers’ additional homestead certificates hereto- 


fore issued,” etc., should not be limited to validating the transfer of 
earned, but that it was the intention of Congress to validate all 
certificates heretofore issued, and in the hands of bona fide holders. 

This view is strengtheued by the fact that the matter of transfers is 
dealt with by the second section of the act, and the language “ notwith- 
standing any attempted sale or transfer thereof,” at the end of the first 
section, should not be construed to limit the rOpEE ation of the act short 
of the apvioie intent of Congress. . 

I have therefore reached the conclusion that the original fepake tmental 
decision on appeal in this case, and the decision on motion for review, 
are erroneous in construing fis act of August 18, 1894, as not applica- 
ble to a certificate which was iNegal in its inception, or which was 
found invalid for any other reason than as Loa sale or transfer of 
same. | 
On the subject of the good faith of Rankin in purchasing the certifi-— 
cate, the folowing facts are disclosed—The application was made by 
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Torgerson in 1879, and, though a certificate was issued in 1880, the 
records did not disclose that fact. When Rankin applied in behalf of 
Torgerson for the certificate in 1889, the record showed that no action 
had been taken on Torgerson’s application, and Torgerson assured 
Rankin that he had never applied for or received a soldier’s additional 
homestead certificate. The circular of the Secretary of the Interior 
under which the issuance of certificates was discontinued, of date 


February 12, 1883, distinctly provides that the circular is not applica- 


ble to pending applications for certificates. This application was 
pending at the time, and, according to the practice of the Department, 
it was proper and right that the certificate should issne in 1889 if none 
had been previously thereto issued. After Rankin procured the certifi- 
cate for Torgerson, and after he had purchased it from Torgerson and: 
paid a consideration for it, it was discovered in the Land Office that a 
certificate had already been issued to Torgerson on January 16, 1880, 
but by omission of the clerks of the Land Office, the fact had not been 
noted on the tract books. | | 

These facts, I think, disclose good faith on the part of Rankin, in 
the purchase of the portihoats: AS now shown by the records of the 
Land Office, Torgerson was not entitled to a soldier’s additional [entry] at 
the date of the last certificate, but this. cannot affect the right of Rankin 
if he purchased without knowledge of this fact, for the act of Congress 
validates such certificates in the hands of bona fide purchasers. Ran- 
_kin’s good faith cannot depend upon his knowledge that the Depart- 
ment had invariably decided that such certificates were not assignable, 
for this was common knowledge, and Congress doubtless understood 
that the public generally were informed upon this subject. Quite a 
number of the courts, however, had decided that such certificates were 
assignable, and many persons bought, believing that the view of me 
law taken by the courts was correct. | 
With full information on this subject, Congress ealaueed all certifi- 
cates which had been issued and found in the hands of bona fide pur- 
chasers, and validated all such transfers. | 

In view of this history and of the action of Congress, I hold that a 
knowledge of the departmental decisions against transfers is not an 
evidence of bad faith, and he is a bora fide purchaser who bought 
without notice of illegality of the certificate at its inception, or of its 
invalidity for any other reason. 

Departmental decision dated March 28, 1895, on appeal, and the 
decision on motion for review, dated June 12, 1895, are therefore 
recalled and set aside; the decision of your office of November 17, 1894, 
is reversed, and the entry of John M. Rankin will be allowed to stand. 
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- SCHOOL LAND—SURVEY—SETTLEMENT RIGHT. 
\ 


CHARLES P. CLYDE. 


Settlement on a school section, after actual survey in the field, confers no right upon 
the settler in the event of the final approval of the survey. 


Seer etary Smith to the Commissioner of the General Land Office, Nov ember 
| 6, 1895. a Gd. D.) 


Chas. P. Clyde appeals from your office decision of July 30, 1894, 
wherein you rejected his homestead application for the W.4 of the 
NW. 4, of Sec. 16, T. 3 N., Rh. 7 W.,8. B. M., Los Angeles land district, 
California. | | = | 

-This land is part of the state school land under the acts of Congress » 
of March 3, 1853, Sec. 6 (10 Stat., 246) and February 26, 1859 (11 Stat., 
385), ancl by the express terms of said acts sections sixteen (16) and 
thirty-six (86) were reserved from entry or settlement from the date. 
of survey. 

Only settlers who had made bona fide settlement on a school section 

-before the survey was made are sought to be protected by the proviso 
of said acts. 

In this case the survey was approved by the surveyor-general of 
the State in } November, 1885, while the settlement claimed was not ade 
until September, 1890, and Clyde could obtain no nea by virtue of 
the settlement made after the survey. | 
To hold that a survey is not yet made so as to “notify parties of the 
location of sections sixteen and thirty-six until its final approval, 
would invite settlers to locate on those sections after the boundaries 
were known. The act of Congress passed February 26, 1859 (11 Stat.,. 
385), Says: | 

“Where settlements, with a view to pre-emption, have been inadle before the survey 
of the land in the field, which are found to have been made on sections sixteen and 
thirty-six, those sections shall be subject to the pre-emption claim of such settler: 

If any one, after actual survey in the field, shall have located within 
the boundaries of sections sixteen and thirty-six he does it at his 
hazard, and if the survey shall finally be approved, his settlement can. 
avail him nothing. 

It is not meant to hold that a government survey when made in the | 
field, fixes the rights of the government, or of parties as between each 
other, except as stated herein. Section 2275 for the relief of settlers 
on what may afterward ponome school sections, cannot be venlareed In 
its terms. 

Your office decision is affirmed. 
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‘MINING CLAIM—AM ENDED REGULATIONS. 
Orrounar. 


‘DEPARTMEN' OF THE INTERIOR, 
GENERAL LAND OFFICE, _ 
Washing gton, D. C., November 7, 1895, 


Paragraphs 32, 50 and 51 of the “ United States Mining Laws and 


Regulations Thereunder,” APES. December 10, 1891, are amended 


to read as follows: 
32, This. affidavit should be supported by appropriate evidence fron. 
the mining recordev’s office as to his possessory right, as follows, viz: 


Where he claims to be the locator, or a locator in company with others. 

who have since conveyed their interest in the location to him, a full, 

true, and correct copy of such location notice should be furnished, as. 
the same appears upon the miving records; such copy to be attested 
by the seal of the recorder, or if he has no cea then he should make 
oath to the same being eorrent as shown by ne records. Where the 
applicant claims only as purchaser, a copy of the location record must 


‘be filed under seal or upon oath as aforesaid, with an abstract of title, — 


under seal or oath as aforesaid, brought down to date of filing the 


application, tracing the right of possession by a continuous chain of 
conveyauces from the original locators. to the applicant, also certifying 


that no conveyances affecting the title to the claim in question appear 


| | of record other than those set forth in the accompanying abstract: 


The abstracts herein required may be certified to by the proper 


recorder, or by any abstracter or abstract company, duly authorized by 
_ State or Territorial statute, if abstracts. so certified by abstracters or 


abstract companies are -by statute receivable as evidence in the courts. 


of such State or Territory, in the same manner and to like extent that 


abstracts certified by the recorder are now admitted: Provided, that 
proof be furnished that the abstracts so. certified by abstr acters or 
abstract coinpanies are receivable as evidence i In the courts as aforesaid. 

50. The rights granted to locators under section 2322, Revised Stat- 


utes, are restricted to such locations on veins, lodes, or ledges as may — 


be “situated on the public domain.” In applications for lode claims 
where the survey conflicts with a prior valid lode claim and the ground in 


contlict is excluded, the applicant not only has no right to the excluded — 
ground, but he has no right to that portion of any vein or lode the top 


or apex of which lies within such excluded ground, unless his location 


was prior to May 10,1872. His right to the lode claimed terminates 


where the lode, in its onward course or strike, intersects the exterior 
boundary of such excluded ground and passes within it. The end line 


of his survey should not, therefore, be established beyond such inter- 
‘section. 

51. Where, however, the lode claim for which survey is being de: ; 
was located prior to the conflicting claim, and such conflict is to be 
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excluded, in or der to include all ground not so excluded the end line of 
the survey nay be established within the conflicting lode claim, but the | 
line must be so run as not to extend any farther into such conflicting 
claim than may be necessary to make such end line parallel to the other 
end line and at the same time embrace the ground so held and claimed. 
The useless practice in such cases of extending both the side lines of a 
survey into the conflicting claim, aud establishing au end line wholly 
within it, beyond a point necessary under the rule just stated, will be 


discontinued. | 
Very respectfully, | | 
3 S. W. LAMOREUX, 
Commissioner. 
ene : 
Hoke Siva, 


Secretary. 


——$———y 


oe GRANT—TERMIN US OF ROAD-INDEMNITY SEL ACTIONS. 


i ~ ¢ hs ” ae 
Kat _ 8. see NORTHERN PacirFic R. R. Co. 
ge 2 se The authority of the Northern Pacific Company, under its grant, to fix the inial’ 
2 point of its road on Lake Superior can only be exercised subject to the approval 
: of the Department. 7 
4 cf The right of said company to fix the terminus of its road, if once exercised, is 
ge Se i fathereby exhausted, and the company thereafter has no anthority to estauned 
2 De «~“ “ another place as the initial point of its road. _ 
le ’ The right of said company to form a connection with Lake Superior as its eastern 
b Unt in og terminus could be exercised either through actual construction of its own road, 
fee or through association or consolidation with some other company, and by the — 
Boe : aye S latter course said company, through an apparent consolidation with the Lake — 
pe ad Superior aid Mississippi railroad, from Thomson’s Junction, in Minnesota, to 
nel i ; +} 3 Duluth in the same State, secured such terminus, and thereby exhausted its 
wip er 


get right to fix the eastern terminal point of its road, by construction of its own 

a line, if such consolidation was in fact effected. But if such consolidation was 
not such an association or confederation as contemplated by the granting act, 

‘then the eastern terminus of the grant is at Superior City, Wisconsin, the first 
- point af which said company, by its own road, reached Lake Superior. 
The acceptance of the constructed road to Ashland, Wisconsin, east of Superior City, 

_ cannot be set up by said company as an adjudication of its terminal right, and that 
such question is therefore res judicata, for the only power to fix said ‘rmipal Was. 
exhausted when the road made its previous connection with Lake Superior, ‘Ls 
contemplated by the grant, and no act of the executive thereafter, in approval 
of another terminal point, could confer any right in such matter, 

It appearing that lands east of Superior City have been made the basis of indemnity 
selections in North Dakota, and that the action of the Department hitherto has 
given color to such claim, it is hereby directed that the company be allowed 
sixty days from notice hercof within w hich to ogee anew basis for any selec- 
tions avoided by this decision. 


Seeretary Smith to the Commassioner of the Poiana Land Office, November 

| 18, 1895. 7 (V.B,) 

| On Mareh 17, 1894, you transmitted clear list No. 21, embracing 320 
acres of laud, selected as indemnity for lands lost ae ibs granted 
limits by i Northern Pacific Railroad. Company, and | you recom- 
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mended that I approve the same. The selection is of the W. 4 of See. - 
27, T. 133, R. 53, Fargo land district, North Dakota, whilst the basis 
therefor is the N. 3 of Sec. 9, T. 46 N., R. 5 W., Ashland land district, - 
‘Wisconsin. | 

A question.of considerable moment is involved in the matter of the - 
approval of this list, in regard to which you have expressed no opinion, ~ 
- though your view thereon is inferred from the recommendation that I 
approve the list. The question is, whether or not the Northern Pacific 
Railroad Company has a Jand grant within the State of Wisconsin, 
and, if so, does that grant extend east of the City of Superior? If it. 
has no grant east of that point, the basis for this selection is not within 
its granted limits, and consequently the selection must fail. 

The questions involved were argued orally by counsel for the North- 
ern Pacific Railroad Company; also by briefs; and in order to consider 
them properly, it is necessary to go at some length into matters. 
connected with said grant and its location. — . 

~The act of July 2, 1864 (13 Stat., 365), incorporated the Northern 
Pacific Railroad vompany and qiade the land grant to aid in the con- 
struction of a— . 7 | 
continuous railroad banning at a point on Lake Superior, in the State of Minne- 
sota or Wisconsin, thence westerly by the most els gible railroad route as shall be 
determined by said company, within the territory of the United States, on a line 
north of the forty-fifth degree of latitude, to some point on Puget’s Sound with a 
branch via the valley of the Columbia River, to a point at or near Portland, in the 
State of Oregon, etc. - 

Section 3 of the act requires that the line of road. be definitely fixed . 
by filing a plat thereof in the office of the Commissioner of the General 
Land Office, and authorizes the selection of indemnity for lands then 
ascertained to be lost to the grant, for stated causes. It further pro- 
vides that if the location shall be found to be upon the line of any 
other railroad for which Congress has made a land grant, “so far as. 
the routes are upon the same general line” the amount of land before — 
eranted shall be deducted from the grant to the Northern Pacific. The 
road owning the previous grant of land was authorized to assign the 
same to the Northern Pacific or to “consolidate, confederate or asso- 
ciate” with said company ‘upon the terms nained in the first section om 
of the act. | 

Section 6 of the act contemplates that, prior to definite location, ‘‘the 
eeneral route shall be fixed ” by filing a map of the same; whereupon 
the odd sections, within the mentited: limits, on each cide of the line, 
were to be etoladed from oe aed or pre-emption until une deftiite 
location is made. | 

It is insisted in behalf of the Northern Pacific Railroad Seinpens 
that the point of beginning on Lake Superior was to be determined. by 
the company; and that Ashland, on Lake Superior, near the eastern 
line of Wisconsin, has been thus determined by it to be the initial - 
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point of the railroad. In support of this contention, it is asserted that. 
the intention of the company must control, and ae intention must 
4lepend entirely upon the evidence showing or tending to show whether - 
-. the power conferred was exercised by the company in favor of that. 
| point. - 4. # | 
tis auc that evidence of hii intention is Siow: as ‘early as 
March 6, 1865, when. the president of the company transmitted to the 
epoca a dines showing the proposed general route of the road 
from Lake Snperior to Puget’s Sound, which diagram showed the point 
of beginning a short distance east of Ashland, at the mouth of Montreal 
River, in Wisconsin; that again in. 1870, when the company presented . 
a second map of general route, the place of beginning was fixed at the. 
same point; that in the subsequent definite location of the road “the 
company still held in view this location at the eastern end of the State, 
and surveyed aud definitely located its line from Thomson in Minnesota 
to a point in Twp. 47, R. 2 W., about eight miles west of the point indi- | 
cated on-its map of general route;” that, on August 24, 1884, the board 
of directors of the company formally fixed Ashland as the point of 


beginning of its road on the lake; and finally that thereafter the com- | 


pany “began the construction of its road on the lake from that point: 
to a junction with the road already constructed.” | 
These facts, it is insisted, sufficiently indicate the purpose ot the 
company to nake a point near Ashland “the terminus” of the road; 
having the authority to establish the initial point; and, in pursuance 
of the intention thus shown, having established it at Ashland, the gov- 
ernment is bound te recognize that as the cee nin g con and adjust 
the land grant therefrom westward. 

The absolute and unquestioned right to select and deren finally 
the initial point or terminus, as here contended for, cannot be conceded. 
‘The law never intended to vest such absolute power in the railroad 
company. It requires in ali cases that the line of location inust be 
approved by the Land Department. A company may file a dozen maps, | 
but no rights will acerue thereby to it without the approval ‘of this 
Department. Van Wyck v. Knevals, 106 U. S., 360, 366. 

A right to approve necessarily implies a right to disapprove. See 

Buttz v. Northern Pacific R. R. Co., 119 U.8., 52, 72; and also the case 

of St. Paul, ete., v. Northern Pacifie R. R. Co., 139 U.S., 1, 13, where 

the supreme-court says: | | | 

| Where the termini of a railroad are mentioned for whose cousiruction a grant is 
made, the extent of which is dependent upon the distance between those points, the 

road should be constructed upon the most direct and practicable route. No unneces- 


sary deviation from such line would be deemed within the contemplation of ne 
grantor, and would be rejected as not in accordance with the grant; | 


and these requirements as to the filing and approval of maps relate 
to all parts of the proposed route from beginning to end, including the 
termini. For it is as much the duty of the Department to see that the 
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termini are selected in accordance with the granting act. as that the _ 
road is properly located upon “the most direct and practicable route” . 


between those points. It cannot therefore be properly said that the 
railroad company is clothed with the absolute and exclusive right to 


select and finally determine either the initial or terminal point, as here 


claimed. 


But without discussing this question further, it is to be observed 7 
that the records of your office fail to bear out.the assertion of the com- | 


pany fully, in some respects which may be material to the matter uuder 
consideration. : 


‘The so-calied map of gener al route of 1865, though never accented. 


by the Land Department, is among the files of your office. Upon 


inspection thereof, it is seen to be a map of the public land States and 
Territories of the United States, prepared by the General Land Office © 


in 1864, and across 3 which is drawn the line of. tne S0- called general 
route. 

In his letter of Manel 6, 1865, trausmitting the map, the president 
of the railroad company stated lias under the paUUHOLIY of the board 
of directors he has— i 7 7 


designated on ‘lie accompany ing map, in red ink, the o eveneral line of their catipond 


from a point on Lake Superior, in the State of Wisconsin, to a pom on Puget Sound 


ain Washington Territory, via Columbia River, etc. 


It will be observed that reterence is nade only to a . line from a point 
“in the State of Wisconsin;” but the imap transmitted does not con- 
form to this statement. And, as the withdrawal, if made, was to be 
in accordance with the line. as delineated on the face of the map, that 


must be accepted as disclosing more definitely the intention of the - 


company than a mere letter of transmittal by one of its officers. 


On reference to said map two lines in red ink are seen on the face - 


thereof at the eastern eud: one starts at a point on the south side of 


Lake Superior, at the northeast corner of the State of Wisconsin, » 
where the Montreal River empties into the lake; the other starts at a _ 
point on the north side of Lake Superior, in Minnesota: which is now 


the city of Duluth. These two lines run westward and unite in 
Dakota about one hundred miles west of the Minnesota boundary. 


But from Lake Superior, at the mouth of the Montreal River, in Wis- . 


consin, westward to the point of union, a wave line, in red ink, is 
drawn over the red line of this route, cain and destroying the 
same, — : 

It would thus seem Hine so far from this map of 1865 showing a 
purpose to locate the initial point of the Toad on the south side of 
Lake Superior, in Wisconsin, such purpose, if entertained, was, on 
reflection, abandoned, and Duluth, on the lake, in Minnesota, was 


selected as the only starting point, This is further confirmed by a 


critical inspection of the lines of the map, from which it appears that 


the line as originally drawn from the Montreal River to Puget’s Sound 


i 
\ 
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is a delicate aie line uniform throughout its length, as though ee . 
by an instrument; whilst the wave line of cancellation is much heavier. 


and evidently cee with a pen, as is the line from Duluth to the 


point of connection westward in Dakota. 
Proceeding with the examination chronologically, ae is found in 
the files of your office a map bearing date 1867, and stated on its face 
“to accompany the report of Edwin P. Tenteon Chief Engineer, 
Northern Pacific Railroad.” Across its face is drawn a line along the 
route of the road from Lake Supevior to Puget’s Sound, with two 


‘initial points, one starting at Bayfield on Lake Superior in Wisconsin, 


near the northeastern boundary thereof; the other at Superior City on 
Lake Superior near the western boundary of Wisconsin, both points 
being west of the Montreal River. Here seems to be evidence of an- 
abandonment of the former selection of the initial point at Duluth and 
the selection of two other initial points in Wisconsin, neither of which 
were touched by the first nap, but the two points, Duluth and Superior, 
although in different States, are so near to each other that the change 


from Duluth to Superior would be but a slight deviation from an orig. 


inal purpose, if it existed, to select Duluth. 

Coming along to the map of general route of August 13, 1870, we. 
_ find another change; the two lines of the map of 1867, froin Baynela 
and Superior City, and the line from Duluth shown by the map of 1865, 
are abandoned, and a single line starts from the mouth of the Montreal 
_ River, the most eastern point in Wisconsin, and runs nearly due west, 
- erossing the Lake Superior and Mississippi Railroad on its way to 
Duluth at Thomson’s Junction. Nothing is to be gathered from this 
map further than it was an effort of the company to claim all, and even 
more than it was entitled to under its grant. For we find that on the | 
same map the line in Washington Territory skirted Puget’s Sound for 
more than two hundred miles, ending only when the international 
boundary was reached. 

Whilst not much light is shed upon the subject by these preliminary 


lines, they serve to show very plainly that the company had up to 1870 


no fixed purpose or intention to establish the initial point on Lake 
Superior at any particular place. But, on the contrary, they show 
- that, if that matter was considered, five different points were at diifer- 
ent times contemplated as possible starting places. 

In November, 1871, the first map of definite location, of the eastern 
part of this great transcontinental line, was filed. That location 
started from the point where the line of general route of 1870 crossed 
the Lake Superior and Mississippi Railroad at Thomson’s Junction,. 
and ran, not towards Lake Superior, but westward to Fargo, in Dakota. 
And itis a matter of fact that at that time the Northern Pacific Rail- 


. road Company had leased and was operating the Lake Superior and 
_. Mississippi Railroad from the junction at Thomson to Duluth; thus 


availing itself of that provision of the granting act which authorized — 
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it to “consolidate, confederate and associate” with another land grant 
road whose route was upon the same general line, in order to accom- 
plish the purpose for which it was chartered, viz, to build a road from 
Lake Superior to Puget’s Sound; for by this confeder ation the Nor thern 
Pacific reached Lake Superior at Duluth in Minnesota. 

- Indeed, the map of construction of this part of the road, cenanea 
by the engineer of the company, and sworn to October 5, 1871, shows 
the connection with Duluth as though a coutinuation, on the same 
general line of route, of the Northern Pacific, and has no indication of 
any connection or proposed connection with Lake Superior at any 
other point. With this connection the company remained content for 
over ten years, making no attempt to follow the line of general route — 
indicated by the map of 1870, which was then apparently abandoned. 
Certainly the intention oF going to Montreal River was never carried 
into effect. 

It may be well to note here, as part of the history of the time, having 
relation more or less to, and somewhat explanatory of, the subsequent 
action and present claims of the Northern Pacific Railroad Company, 
that by section 3 of the act of May 5, 1864 (13 Stat., 66), a grant of 
land was made to the State of Wisconsin to aid in the construction of 
a railroad from Portage City to Bayfield, and thence to Superior City, 
on Lake Superior. The entire line of this road was definitely located. 
November 10, 1869; said location running from Portage City north- 
wardly through Annie to Bayfield, thence westerly to Superior City. 
This road, now known as the Wisconsin Central, was subsequently 
built from Portage to Ashland; but has not been built beyond. It will 
be noted also, by reference to the map, that the line of this road, as 
definitely located, is for a considerable, if not for the whole, distance 
between Bayfield and Superior City, “upon the same general line” as 
the subsequent definite location of the Northern Pacific between 
Superior City and Ashland. As the Wisconsin grant was the older by 
two months, if the road there under had been built, it would have been 
‘entitled to all of the odd numbered sections within the lapping limits 
of the two roads, to the exclusion of the Northern Pacific. And in 
addition to this, ‘so far as the routes are upon the same general line” 
the amount of Jand granted to the Wisconsin Central would, in the 
language of the proviso to the third section of the Northern Pacific © 
act, ‘“be deducted from the amount granted” to that company. Thus 
the Northern Pacifie would not have received any of the granted lands 
-. within the common. limits, nor have been entitled to indemnity for the - 
same; as obviously Congress did not intend to make two land grants 
for ere along ‘‘the same general line.” | | 

It is thus seen that on May 5, 1864, Cougress made a grant to Wis- 

consin in aid of the construction of a railr oad from Ashland to Superior; 
and itis hardly credible that within a month thereafter Congress made 
or intended to make another and lar ger grant to another road to securé 
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practically. the same ‘object. indeatt this antecedent legislation, and L 
other considerations, strongly impress me with the belief that it was in 
the mind of Congress that the Northern Pacific Railroad should start 
from a point at the western end of Lake Superior, either in Minnesota 
or Wisconsin, and from nowhere else; as this would certainly | be the 
most direct notte between the termini. 
- When it became apparent that the Wisconsin Central did not intend 
to build its road further than Ashland, the Northern Pacific management 
seems again to have changed its and and determined to reach out for 
a further extension of its line and grant to the eastward; its obvious 
purpose being to make connection with the Wisconsin Central at 
Ashland. 

Jn pursuance of this purpose, on Tay o, 1882, the Northern Pacific 
- Railroad Company filed a map of definite iosation eastward trom Thom- 
son in Minnesota to Bad River in Sec. 15, T. 47, R. 2 W., in Wisconsin, 
a point east of Ashland, but west of the Montreal River. Prior to the. 
filing of this map of definite location the road was actually constructed 
to Superior City, at the southwestern end of Lake Superior, in Wiscon- 
sin, and near the western boundary thereof. This part of the road 
must have been constructed prior to April 17, 1882, because on that day 
said map of definite location was sworn to by the hice engineer of the 
company, and. shows on its face that the road was then constructed to 
Superior City. This map is followed by the formal map of construction, 
dated July 24, 1882, required to be filed prior to the examination and 
acceptance of that portion of the road by the government. | 

On August 24, 1884, more than two years after the construction of 

the road to Superior City, the west end of Lake Superior in Wisconsin, 
‘it is claimed that the board of directors formally fixed Ashland as the 
initial point of the road, which action it is now insisted was the first 
official and determinative act in the premises, and is conclusive upon — 
this Department in that respect. Thereafter the road was constructed 
between Ashland and Superior City, and a nee of constr uction thereof 
filed January. 20, 1885, | 

These are’ the facts, succinctly stated, as shown by records of your 
office, bearing more or less directly upon the question under considera- 
tion. And from them it is not disclosed by the prelimimary maps that . 
the company had any fixed or continued purpose to establish an initial 
point on Lake Superior; on the contrary, the greatest vacillation is 
shown; each map suggesting tentatively a different point, so far as 
_ they may be accepted as suggesting anything. 
A mere naked intention, of itself, cannot acquire or. fix rights. But 
- when it is shown to have existed prior to or contemporaneous, and is 
harmonious, with overt acts, it may be accepted as evidence of delib- 


“ ~ eration and fixity of purpose, ultimately consummated by the act itself; 


and to that extent the intention may be more or less valuable. But 
here, where evidently there was no fixed purpose, the alleged intentions 
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are. wtterly valueless as throwing any light ene on the subject 
under cousideration. Itis therefore necessary to turn to the overt acts. 
of the company in compliance with ee of law, in order to find 
- a Solution of the question. 

The act of July 2, 1864, incorporating the Northern Pacific Railroad 
Company, and anne land erant thereto is both a grant and a law. 

It was a present grant, but vestéd in that company the title to no 
particular tract of land until the line of the railroad was ae 
fixed. 

At the termination of the period within which the road should er 
been built, no location of any part of the road bad been made further 
east than Thomson’s Junction, in Minnesota, and the Northern Pacific 
Railroad made connection with Lake Superior, its statutory. eastern. 
_ terminus, only over the Lake Superior and Mississippi Railroad from 

said junction to Duluth, in the manner hereinbefore stated. | 

~ By this Sonie nae consolidation or association with another land 
grant railroad company “upon the terms named in the first section” of 
the granting act, that is, to make “a continuous” railroad from Lake 
Superior to Puget’s 3 Sound, the Northern Pacific had complied with the 
terms of its charter. If no other connection with Lake Superior had 
ever been attempted or made, and steps had been taken to forfeit the 
grant because of the failure to build a “ continuous” road from “ & point 
~ on Lake Superior,” etc., it cannot be doubted that the fact of its con-— 
nection with the lake, as. above stated, would have been held to bea 
full compliance with the granting act, and a complete and successful 
answer to any contention otherwise. It would seem, therefore, that the 
company having made a connection in this wise with “a point” on Lake 
Superior, within the time required by law, it cannot now be heard to 
say that it did not do so; or be allowed to change its mind and estab- 
lish another place as its initial point. 

The language of the act of Congress is plain and unambiguous. it 
says “a point” on Lake Superior, not “points.” Here is no room for ~ 
construction or misconstruction, but plainly one place atid one point is 
meant, and nothing more. For surely, the right to construct from “a 
point” on Lake Superior cannot be construed as authorizing the com- 
pany to lay out its road skirting for miles along the shore of the lake, 
SO as practically to monopolize the use of the waters and harbors - 
thereof and the land adjacent thereto. Prosser v. Northern Pacific 
Railroad Company, 152 U.S., 59, 64, , 

The road, then, was to be ‘puilt by the most ‘“ eligible ” route font 
‘‘a point” on Lake Superior “‘to-some point on Puget’s Sound.” This 
requirement might be complied with in either of two ways; viz: by 
actually constructing its own road, or by confederating or consolidat- 
ing with another land grant road whose route was “upon the same 
general line” In Washington Territory it adopted the former plan; 
in Minnesota it availed itself of the latter plan. In both cases. the 
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law was complied with, and in that respect the company would seem 
to have exhausted its rights under its charter. , 
It is a well settled rule of law that the powers of a ieniaauye corpo- 
_ ration are such only as are conferred by statute; the charter is the 
measure of power, and the enumeration of those powers is the exclu- | 
sion of others (Thomas v. Northern Pacific Railroad Co., 101 U.S., 71, 82). 
It is likewise well settled that where authority is given to do an act, 
that power is exhausted wheu once exercised, unless it clearly appears . 
that it was intended the exercise thereof was to be continuous. (East 
Tennessee, etc., Ry. ¢. Frasier, 139 U. 8., 288.) It will not be con- 
tended in the preseut instance that anthority was given to the North- 
ern Pacific Railroad Company to establish more than one point or 

_ terminus on Lake Superior, or to continue to establish points or termini — 
at different places from time to time as might meet the views of its | 
ehanging officers, and the rule seems to be without exception that, 
where authority to locate a railroad is given to a company, when that 
location is made, the power is exhausted, and the company cannot 
thereafter change that location at will. (Pierce on Railroads, 254-5; 
Delaware Canal Co. v. Erie Railroad Co., 9 Paige, 328; State v. Nor- 

walk, etc., Co., 10 Conn. Rep.; Mason v. Brooklyn Railroad Co., 35 Barb., 
374; People v. Ney York and Hudson River Railroad Co., 45 Barb. , 73; 
Van Wyck v. Knevals, 106, 366.) : 

In the light of the facts siiscigeed and under the well settled rules of 
law as cited, it would therefore appear that the Northern Pacific Rail- 
road Company having made its connection with Lake Superior at — 
| Dulath, whether accompanied by a formal declaration to that effect, or _ 
not, could not properly change that terminus for another. : 

It is to be observed in this connection that the records of your office 
de not contain any copy of the contract of consolidation and confeder- 
ation of the Lake Superior and Mississippi Railroad Company with the 
Northern Pacific Company; and what has been said in relation thereto 
has been gathered from the current history of the times and matters 

of general notoriety, and may be found in the recognized standard and 
official railway guides, wherein are inserted advertisements of the run- 
ning of trains over the Northern Pacific Railroad, and also a map illus- 
trating its lines of roads; all showing its connection with Lake Supe- 
rior at Duluth by its own line of road, in just the same manner that its 
connection with the lake at Ashland is shown. I am therefore war- 
ranted in assuming that such confederation does exist, and has existed — 
for the time stated. 

If it should appear on fur feta investigation that said eonsclidatinn . 
eonfederation or association is not such as is contemplated in. fie 
granting act, I am clear that the eastern terminus, or initial point of 
the Northern Pacific Railroad, must be found at Superior, in Wisconsin. . 

FEhis is the first point at which.that company connected by its own. 
| road with Lake Superior, and it thereby became the initial point con- 
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templated by the granting act. It is beyond credence that Congress 


ever contemplated that after having once made this connection it | 


should be allowed subsequently to enlarge its land grant, by skirting 
along the lake to other points farther east. The terms of the act were 
gratified when the road was constructed between a point on Lake 
Superior to Puget’s Sound, and farther east the grant could not be 
extended, nor could that point be changed to another without legisla- 
tive sane oi 

This point. was before this Department and expressly ruled upon by 
my predecessor, Secretary Lamar, in the matter of the Atlantic and 
Pacific Railroad Company, 4 L. D., 458. That grant was to aid in 
“puilding a railroad whose route was to begin near the town of Spring- 
~ field, in Missouri, and run to the Colorado River; “‘thence by the most 
practicable and eligible route, to the Pacific.” That company claimed 
a right to fix-its terminus on the Pacific. Selecting San Francisco as 


that terminus, in 1872 it filed a map of definite location of the line to 


that point. The map was filed in four sections, one of which starting 


from the western boundary of Los Angeles county, passed westward _ 


through San Buenaventura, a point on the Pacific Ocean, to San Miguel 


Mission, in the direction of San Francisco. Thus showing an intention — 


to make San Buenaventura, not a terminus, but only an intermediate 
point. The Land Department agreeing with the company in its claim 
of a right to fix the point of terminus, accepted and approved the maps 
of definite location, as represented, and made withdrawals along the 
line to San Francisco. | 

Subsequently, in 1886, a rule was laid upon the company to show 
cause why the orders of withdrawal of lands between San Buena- 
ventura and San Franciseo should not be revoked: and the lands 


restored to the public domain. Im deciding the question it was said, 


by Secretary Lamar, on p. 460— 


While this legislation leaves the company, with the approval of the Secretary of 
the Interior, to determine what is an eligible and practicable route to the Pacific, it 
makes the Pacific, when reached, the terminus of the road; aud when the Pacific 
was reached by a route which was selected by the company and approved by the 
Secretary, the terminus was reached and it was beyond the power of either or both 


-. to extend the road about three hundred and eighty miles beyond the termius fixed 


by law, and increase the grant of the lands by the government to that extent. The 
same assumption of power that could justify the on endine of the line in this case, 
after the ocean was reached, could have carried it to the northern line of Washing- 
ton Territory or the southern line of California,—which certainly was not the intent 
of. the act of 1866. Hence, as there was no power in the officers of the government 
to thus extend the grant, after the legal terminns of the road had been reached at 
the Pacific Ocean, the acceptance of the maps of definite location between the 
points described in the rule, was without power aud void. 


It is urged in behalf of the Northern Pacific Company that the Pres- 
ident having accepted the constructed road to Ashland, the matter of 
the initial point is no longer an open question ; in other words, the 
matter Is res Jud cata. 
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The same argument was urged in the case of the Atlantic and Pacific 
' kailroad, just cited, because of the acceptance of the map of definite 
location, and the withdrawals thereunder, by the officers of the Land 
Department. In answer thereto, Secretary Lamar said: 

_ The principle only exists when the tribunal which renders the decision as juris- 
diction of or power over the subject decided. As the only power to approve maps of - 
definite location in this case is conferred by the act of 1866 and that power only 
extended to the Pacific Ocean, when that terminus was reached the power was 
exhausted and the approval of all beyond was in excess of the authority of the 
departmental officers and could have no greater obligatory legal force than should 


have been accorded to like action My any other pouson who was not an officer of the 
Department. 


An attempt is: made in this ease to draw a distinction Beeeen the 
two cases because in the one the Secretary accepted the map, and in 
the other the President accepted the road. But such distinction can- 
not be made, for both the President and the Secretary are but the > 
officers of the law, and have no authority in the premises except that 
given by the statute. Any act done cae either outside of ee law ee 
be equally futile. 

Counsel for the company, in their ce to escape the force of thie 
decision of Secretary Lamar, which absolutely’ and completely covers 
their case, attack it as bad law. They say it is “not sustained by the 
facts nor in harmony with the purposes of the statutes;” is ‘‘a reversal 
of the previous deliberate decision of the Department,” and “was man- 
ifestly born of the exigency of the times.” This insinuation as to the 
motive for the decision is manifestly improper and is deserving of severe 
rebuke. 
 A‘s to the contention that said decision is bad law, reference is made 
to the case of the United States 7. Southern ‘Pacifie Railroad, 146 
U. &., 570, wherein the Supreme Court cite approvingly said decision, 
and, after referring to the fact that maps of definite location were filed 
an accepted to San Fré ancisco, Say, on p. 596: 

Subsequently, an a when Mr. Justice Laiiar was Secretary of the Interior, the mat- 
ter was re-examined, and it was properly held that under the act of 1866, the grant 
to the Atlantic and Pacific was exhausted when its line reached the Pacific Ocean, 
San Buenaventura was, therefore, held to be the western terminus, and the location 


of the line approved to that point. The fact that its line was located, and maps filed 
thereof in sections, is immaterial. : 


Jintertaining these views, I cannot approve the list sent me, as it is 
‘based upon a claim for lands lost east of Superior City, where, accord- 
ing to my views, the Northern Pacific Company had no grant. | 

I have not herein undertaken to determine finally the point of the 
eastern terminus, or initial point, of the Northern Pacific Railroad, or 
the exact point at which its grant begins, because that question is not— 
necessarily before me, and the record is not as full as it ought to be. 
But Tam very clear in my conclusion that said grant does not exist 
east of Superior City, in Wisconsin, and cone aeney said list is 
rejected. | : 
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For the present you will suspend action upon all cases involving the. os 


question of the company’s right to a grant between Thomson’s Junce- 
tion and Superior City. Thomson’s Junction will be treated as the 
terminal until it is determined whether the same extends to Superior 
City. : 

I further learn upon inquiry at your office that the lands east of 
Superior City were made the basis for the selection of a large quantity 
of lands from the indemnity belt of the company’s grant in North 
Dakota. These selections having been made some while ago, many, if 
not all, of the lands selected have, perhaps, been sold by the company. 

The previous action of this Department giving color to the company’s | 
right to a grant east of Superior City, and the application of the rule — 
that the indemnity lands should be selected nearest to those lost, were © 
the probable canses for. the specification of these lands as a basis for 
the selections referred to. | 

In view thereof, I have to direct that the company be allowed eat 
days from notice of this decision within which to specify a new basis 
for any of its indemnity selections avoided by this decision, and that 
during that period no contests against such selections, where the charge 


is that the basis was made of lands east of Superior City, or applica- 


tion to enter under the settlement laws, will be received. 


——— ee 


. RAILROAD GRANT—-INDEMNITY SELECTION—EXPIRED FILING. 
 SouTHERN PAcIFIC. RK. R. Co. 


Land covered by an uncanceled pre-emption filing is not subject to indemnity selec- 
tion, though the statutory life of said filing may have expired without final 
ener and payment having been made thereunder. 


| Seoretar y Sinith to the Commissioner of the Gener cl tases Office, August 
(J. I. H.) ou a 3, 1895.. _ (FB. WwW. C.) 


With your office letter of July 11, 1895, was submitted for my 
‘approval, as the basis for patent, list No. 24, of the Southern Pacific 
Railroad Company (main line), containing 4,444.40 acres of land se- 
lected on account of the grant for said comranyy: from lands within its — 
indemnity limits. | 

In your certificate to this list it is stated “that the said lands so ) far 
as the records of the General Land Office show, are free from conflict,” 
etc., while the certificate of the railroad division of your office upon 
said list states that said lands are “free from adverse claim save for — 
certain expired declaratory statements covering them, etc.” 

It is presumed, therefore, that the effect of your certificate is to 
adjudge these lands to be clear and free from adverse claim, although 
they are shown by. the record ip be covered by what is known aS expir ed 
pre-emption filings. 
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The question therefore presented for sonneeten in this listisas to _ 
whether such lands are subject to indemnity selection? | 
Whatever may have been the prevrous rulings of this Department 
as to the effect of an uncanceled, although expired, pr e-emption filing, 
I have to call your attention to the decision of the supreme court of 
the United States in the case of Whitney v. Taylor, decided at the last 
term of the court and reported in 158 U. 8., page 85. In that case the 
question presented for the consideration of the court was as to whether 
a tract covered by a pre-emption filing at the date of the attachment of 

rights under a railroad grant was excepted therefrom. 

In considering the question as to the effect of a pre- saption filing, 
the court, after referring to the decision in the cases of Hastings and 
Dakota R. BR. Co. ». Whitney (182 U.S8., 357); Kansas Pacific Railway 
Co. v. Dunmeyer (113 Wall, 629); Bardon v. Northern Pacific R. R. Co. 
(145 U.S8., 535); and Newhall v. Sanger (92 U.S., 761), held as follows: 


Although these cases are none of them exactly like the one beforeus, yet the prin- 
ciple to be deduced from them is that when on the records of the local land office 
there is au existing el aim on the part of an individual under the homestead or pre-- 
emption law, which has been recognized by the officers of the government and has 
not been canceled or set aside, the tract in respect to which that claim is existing 1s 
excepted from the operation of a railroad land grant containing the ordinary except- 
ing clauses, and this notwithstanding such claim may not be enforceable by tho 
claimant, and is subject to cancellation by the Government at its own suggestion, or 
upon the application of other parties. It was not the intention of Congress to open 
- a controversy between the claimant and the railroad company as to the validity of 
the former’s claim. Jt was enough that the claim existed, and the question of its 
validity was a matter to be settled between the government and the claimant, in 
respect to which the railroad company was not permitted to be heard. 


In said case the court took occasion to consider the effect of a 
declaratory statement aS compared with a homestead cHehy, and upon 
this point the opinion states as follows: 


This declaratory statement bears substantially the same relation to a purchase 
under the pre-emption law that the original entry in a homestead case does to the 
final acquisition of title. The purpose of each is to place ou record an assertion of 
_ anintent to obtain title under the respective statutes. ‘Thisstatement was filed with 
the register and receiver, and was obviously intended to erable them to reserve the 
tract from sale, for the time allowed the settler to perfect his entry and pay for the 
jJand.” Johnson r. Towsley, 13 Wall., 72,89. By neither the declaratory statement 
in the pre-emption case nor the original entry in a homestead case is any vested 
right acquired as against the government. or each fees must be paid by the appli- 
cant, and each practically amounts to nothing more than a declaration of intention, 
It is true one must be verified and the other need not be, but this does not create - 
any essential difference in the character of the proceeding; and when the declara- 

tory statement is accepted by th» local land officers and the fact noted on the land 
books, the effect is precisely the same as that which follows from the acceptalce 
of the verified application in a homestead case, and its entry on the land books. 


_ From the above it will be seen that the court holds that a pre-emption 
filing, so long as it is permitted to remain of record, is a reservation as 
against a railroad grant. While it is true that the court had under | 
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consideration 1 in said case the effect of an unexpired fling upon a tract 
within the primary limits of the grant, yet the reasoning of said opin- 

ion applies with equal force to an expired and uncanceled filing on land 
_ within the secondary or indemnity belt. The lands within the primary 
and indemnity limits are both granted, the particular difference between 
the two being the time of the attachment of rights. Within the pri- 
mary limits the company’s right attaches upon definite location, while 
within indemnity limits it does not attach until selection. But any 
claims that would serve to prevent the attachment of rights under the 
grant to a tract within the primary limits, | because existing at the date 
of definite location, would, by parity of reasoning, if existing at the date 
— of selection of indemnity ce serve as a bar to the acceptance of such 
selection. 

For these reasons I herewith r -eburn the list dnder consideration with- 
out my approval. 
TOWN LOTS—PRIVATE SALE—-PUBLIC OFFERING. 

BARZILLAI PRICE, 


There i is no authority for the disposition of town lots at private entry, under section 
2381 R. 8., untilLafter public offering thereof. - 


Sceretary ren to the Commissioner of the General Land Office, Novem- 
| ber 19, 1895. | (A. M.) 


_In the matter of the application of Barzillai Price for the appraise- 
ment and sale of lots 26 to 30 inclusive, in block 29, Pagosa Springs, 
Colorado, by departmental letter of August 30, last, the valuation of 
$10.00 placed on the .2702 of an acre involved, by the board of town 
trustees, was accepted in lieu of a special apprusenient: and you were 


. directed to take the necessary steps to dispose of the lots under section 


2381 Revised Statutes. | 
I now have before me the letter of the Assistant Commissioner of the 
General Land Office, dated the 22nd. ultimo, stating that publication of. 
notice of sale and the necessary expenses thereof will far exceed the 
_ accepted valuation of the lots, and asking if the lots can be disposed 
of at private entry without first offering them at public ontery. 
_ The offering of lands at public outery, originating in the act of Con-— 
gress approved April 24, 1820,—3 Stat. 566—is recognized as a condition 
_- precedent to sales at Arivate entry, and has for its evident object. the 
gain to the government resulting from competition between bidders. 
Among the earliest rules adopted .by the board of equitable adjudi- 
cation was that numbered 11 providing for the confirmation of entries 
covered by private sales, permitted by land officers, where the tracts 
had not been previously offered at public sale, ete. 
The adoption of this rule on October 3, 1846, was an expression of 
Jadement by the Secretary of the Tr eae and the Attorney General 
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that a ai at pr ivate ane was not’ legal unless. pr eceded by a public r 
offering. This question is discussed in departmental decision in the 
case of Pecard v. Camens, and other cases, 4 L. D., 152, to which refer- 
ence is made. 

— Section 2381 provides that it shall be the duty of the Seuiany of 
_ the Interior to offer lots of the character of those under consideration, 
“for sale at public outcry to the highest bidder, and thence afterwards 
to be held subject to sale at private omy: ” These requirements are 
- not alternative but sequential. | 
_ It will be necessary, therefore, in this instance, to proceed in the 
customary way and first offer the lots at pee outery before they will | 
be subject to sale at private entry. 

You will accordingly direct the register and receiver at the land office 
in which the tracts are situated to post in a conspicuous place for the 
usual period, in their office, a notice of public sale, to be held on a date 
to be fixed by yourself, which sale shall be conducted by them in their 
office. You will also cause a notice to be posted in some conspicuous 
locality in the town of Pagosa Springs. 

By pursuing this method the requirement oL the statute will be com- 
plied with at a teens outlay. _ 


FULLER v. GAULT BT AL. 


Motion for review of departmental decision of September 23, 1895, 
21 L. D., 176, denied by Secretary Smith, November 22, 1895. 


COMMUTATION OF HOMESTEAD FOR TOWNSITE PURPOSES. 
MAURICE A. WoOGAN. 


Yn the commutation of a homestead entry for tow nsite purposes under section 22, act 
of May 2, 1890, the eutryman is required to pay for the acreage eualraced in the 
streets and alleys of the pacpened townsite. — 


Seeretary Smith to the Commissioner of the General Land Office, Novem- 
ber 22, 1895, (J. L. McC.) 


Maurice A. Wogan has appealed from the decision of your oflice, 
dated October 11, 1894, rejecting his application for repayment of a 
portion of the pur aa money paid by him for the NW. 4 of See. Tee 
22.N., R. 6 W., Enid land cistrict, Oklahoma. 

Gonmuletion homestead entry of said land was made for eowakite 3 
- purposes—townsite of Kenwood—under section 22 of the act of May 2, 
1890 (26 Stat., 81). According to the official plat the area of said | 


technical quarter-section was 153.17 (one hundred and fifty-three and 


seventeen one-hundredths) acres, of which 11.80 (eleven and eighty one- 
hundredths) acres were reserved for public purposes—leaving 141.37 — 
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(one hundred and forty-one and thirty-seven one-hundredths) acres, for 


which Wogan paid, at the rate of ten dollars per acre, $1,413.70 (four- 


teen hundred and thir teen dollars and seventy cents). 

- He now asks the repayment of $671.50 (six hundred and seventy- -one 
dollars and fifty cents), on the ground that he ought not to be called 
on to pay for such portions of the townsite as are used for “public pur- 
poses;” that he has inadvertently, without at the time fully under- © 
standing his rights, paid for 67.15 (sixty-seven and fifteen hundredths) 
acres used for “ public purposes”—to wit, streets and alleys; therefore 
asks that $671.50 (six hundred and seventy-one dollars and fifty cents) 
be repaid him, ‘ under the provisions of the statute in such cases made 
and provided.” - : 

I concur with your oie in the conclusion that the area covered by 
Streets and alleys was properly included in Wogan’s entry; that the 
$1,413.70 (fourteen hundred and thirteen dollars and seventy cents) 
given in payment therefor was properly paid; and that the application 
for repayment ought not to be granted. 

The decision of your office is therefore affirmed. 





REPAY MENT—-TRANSFER OFr ENTRY —ACT OF OCTOBER 1, 1890. 
Henry C. MEAD. 


An entryman who transfers a commuted homestead entry, under the act of October 
1, 1890, from single minimum land to land held at double minimum, is propérly 
rannined to pay the additional $1.25 per acre, and consequently is not entitled 
to repayment thereof. 


Seeretar "y Sinith to the Commissioner of the Gener al Land Office, Ny ovember 
22,1895, : (i, W. ©.) 


I have considered the geval by Heuiy: Mead, from your office | 


- decision of June 1, 1894, denying his application for the yep ey een of 


$1.25 per acre, required to be paid for his entry.of the NE. 4 of Sec. 32, 


T.14N., R. 138 W., Santa Fe land district, New Mexico, in the matter j 


of tr snater under the provisions of the net of October 1, 1890 (26 Stat., 
647) of his homestead entry made November 7, 1887; covering the NE, I 
of Sec. 11, T. 39'N., RB. 31 H., St. Cloud land dist ‘ict, Minnesota, upon 
~ which pumuaeen proof va made and cash certificate issued May 23, 
1888, said last-mentioned entry having been canceled on April 13, 1892, 
for sonnet with the Northern Pacific Railroad company. — 

At the time of the commutation of the entry made for land within fin 
St. Cloud land district, Mead was required to pay for the land at the 
rate of $1.25 per acre. This entry having been made after the 15th of | 
August, 1887, within what was known as the second indemnity belt of 
the N orthern Pacific grant, in disregard of the company’s rights in 
said limit, was canceled for conflict with said grant, as before stated, 
by your office letter of April 13, 1892, and by the provisions of the act 
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of October 1, 1890, supra, claimant was entitled to transfer his entry 
to other vacant surveyed government land subject to entry under the 
homestead and pre-emption laws and to receive final certificate and 
receipt therefor, in lien of tr ae ts proved upon within the second oe 
nity belt of said grant. 

In making the transfer, as pr ovided in said act, claimant selected 
double minimum land, or land held at $2.50 per acre, and in inaking 
the transfer to this anid he was required by the local-officers at Santa 
Fe, New Mexico, to pay an additional $1.25 per acre, which payment 
was made under protest, and for the return of which the present appli- 
cation is made, it being urged that under the act of 1890 the transfer 
could be made to any government land subject to homestead and pre- 
emption entry, whether single or double minimum. 

Upon consideration of said aet of October 1, 1890, I am unable to 
agree with this contention.. The sole purpose of a act was to pre-. 
serve the entryman’s rights in the matter of settlement and improve- 
ment made upon land to which he could not secure title. This was the 
sole purpose of said act and there is nothing in the act to show that it 
was the intention to permit the transfer to be made to double minimum 
lands without requiring the payment-of the additional $1.25 per acre. © 
- The second section of said act provides for the transfer of claims | 
made within the second indemnity belt which were unperfected, and in 
said second section it is required that payment for said final selection 
shall be made as under existing laws. | 
~ Your office decision is accordingly affirmed, aud the application for 
repayment will staid rejected. 


ee 


HOMESTEAD CONTEST—LEAVE OF ABSENCE. 
CARPENTER v. FORNESS. 


_ A leave of absence is no protection against a subsequent contest on the ground of 
failure to establish residence, where the evidence shows that when such leave 
of absence was granted the entryman in fact had not established residence on 
the land. 


Secretar y Smith to the Commissioner of the General Land Office, N pian 
22, 1895. (0. W.P.) 


This case sinvolees the NE. 4 1 of section 28, ., 16 N., R, 12 W, ; King- 
fisher land district, Oklahoma Territory. 

The record shows that Jacob Forness made homestead entry, N 
9385, of the above described tract, on October 22, 1892, under ee 
declaratory statement, made on May 6, 1892, and on the same day filed 
an application for leave of absence for one year, alleging that he estab- 
lished residence on the land October 13, 1892, had built a house, broken | 
ten or twelve acres of the land, and contracted for the building of con- 
siderable fence; and that it was necessary for him to be at Kansas City, 
Missouri, to nurse an invalid wife and child. Leave of absence was 
thereupon granted by the register and receiver. | 
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On February 17, 1393, G. W. Carpenter filed an affidavit of contest, 
alleging that— 
the said Joseph Forness has not complied with the homestead laws in regard to 
residence, improvements and cultivation of said land, in this, to wit: On the 6th 
day of May, 1892, Joseph Forness filed his soldier’s declaratory statement, No. 704, 
and on the 22d day of October completed his homestead filing, and on October 31, 
1892, obtained a leave of absence from said land to October 22, 1893. That Roiiiabs 
has never established residence ou said land. That the said Joseph Forness was 
never on said land to exceed three hours time, and that ou the 20th day of October, 
- 1892, That the only improvements said Forness ever put on said land is a board 
shanty, twelve by fourteen feet, with shed board roof. That said Forness never has, 
and is not now, occupying said land. : 


The contestant having died, leaving a . wife and infant child sui ‘Viving 
him, his widow, Iva Garcenter: was substituted as contestant on May 
6, 1893, and the case was heard on October 19, 1893, before the register 
and receiver, who dismissed the contest. The contestant appealed. 
Your office reversed the decision of the local officers and held the entry 
for cancellation. 

Forness appeals to the Department. 

The testimony is correctly stated in your office decision, and I agree 
with you that it shows that Forness never established PeRItenee on the 
land. : 

The leave of absence granted by the local officers on October 32, 1892, 
cannot protect Forness for the reason that the testimony shows that | 
when the leave of absence was granted he had not established residence 
upon the land. Silva v. Paugh (17 L. D., 540; on review, 18 L, D. a 

Your office decision is upeverore affirmed. : 


RITTWAGE v, MGCLINTOCK. 


Motion for review of departmental decision of October 1, 1895, 211. 
D., 267, denied by Secretary Smith, November 22, 1895, ” 


MEANDERED STREAM--CHANGE OF CHANNEL. 


Max LOIBL. 


Land lying within the banks of a meandered stream, and formiug a part of the bed 
thereof as surveyed, but subsequently left dry by a change-in the channel 
thereof, caa not be entered under the homestead ee where patents have issued 
for the adjacent lands. 


Decrhand Smith to the Commissioner of the General Said Office, Novem- 
| ber 22, 1895. | (J. Ls) 


The nad involved in this case is the dry bed of a channel of Platte 
river in Section 6, T. 6 } N., BR, 19 W., Lincoln land district, Nebraska, 
lying between a range of lots numbered 5, 6,7, and 8, respectively, on. 
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the north or left bank on said channel, and a range of lots finbened 
9, 10 and 11, respectively, on the south or right bank of said channel, 

Ae on an iland: When the official survey was made in 1868, said dry 
bed was full of water, was a part of the Platte river, and was mean- 
dered by the een on both banks, as appears by lie map on file. 
All of the lots aforesaid have been patented to private persons; each ~ 
of whom acquired a water front upon said channel with all the rights’ — 
of riparian owners. ? : 

In the shiftings of the waters of Platte. river daviae twenty- five years, 
it seems that the channel aforesaid has gone dry, and uncovered its 
bed; which is alleged to contain 39.95 acres, and forms a ‘strip of land 
extending east and west ACTOSS section 6. between the two ranges of ; 
lots aforesaid. 

Max Loib] filed an application to make homestead entry of said strip 
of land, which appears on the official maps as a part of the bed of 
Platte on The local officers rejected the application. On appeal, 
your office, by letter “CO” of September 21, 1894, affirmed their deci- 
sion, .And Loibl has appealed to this Deparment | 

The application was properly rejected. Your office decision is hereby 
affirmed, — : 


Se saimnamnaiennimeeted 


HOMESTEAD ENTRY—MARRIED WOMAN—RESIDENCE. 
THOMPSON v. TALBOT, 


A single woman who has made homestead entry forfeits her rightsthereunder, if she 

subsequently marries aman who is at such time also asserting a homestead claim 

on which he thereafter submits final proof, as both husband and wife, during the 

marital relation, can not maintain COnV Pera eOUs residences s upoN different 
tracts under the homestead law.’ . 


Secretary Smith to the Commissioner of the General Land Office Nowiite: 
(J. I. A) - ber 22, 1895. . (LD. 


The plaintiff in the case of Martin Thompson v. Flora E. Putnam Tal- 
bot appeals from your office decision of June 27, 1894, dismissing his 
contest and permitting Mrs. Talbot to complete ie ‘homestead entry for 
the NW.4, Sec. 27, I. 120 N., R. 52 W., Watertown land district, South 
Dakota, 

Your office decision holds that by reason of the rulings in the cases 
of Hattie E. Walker (15 L. D., 377); Bomgardner v. Kittleman (17 L. Dy 
107), and Hamilton v. Harris (18 L. D., 45), an entrywoman does not 
lose her right to complete entry pecause of marriage, pending contest. 
But in this case the evidence shows that Robert S. Talbot filed home- 
stead entry for one hundred and sixty acres near the tract Miss Put- 
nam had settled on, his entry being made are 8, 1892, and final proof 
July 29, 1893. 

Talbot and Miss Putnam were married December 24, 1892, and lived 

together from that time on his homestead. Her snidenient was made 
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April 15. 1892, and her eee to make homestead entry was made 
August 9, 1892, 


A husband and wife living as one family can not maintain separate residences at 
the same time, and as the husband has been permitted to prove up on his residence 
the wife can not also prove up on account of her residence in the same house with 
her husband and during the same period. Lydia A. Tavener a i ae Be ue) and Wm. 

A. Parker (13 L. D., 734). 

In the case at Bare Talbot has mgae proof, daa both husband and. 
wife can not have contemporaneous residences upon different lands for 
homestead purposes, while maintaining their marital relations. Jane 
Mann (18 L. D., 116). Both cannot be the head of a family. 

Your office decision is reversed. Mrs. Talbot’s entry is canceled and 
Thompson will be permitted to make entry if no other claim intervenes. 


ABANDONED MILITARY RESERV ATION—APPRAISAL. 


Fort RIPLEY. 


The appraisal of the improvements on an abandoned military reservation: is a pre- 
requisite to the sale of the land and improvements together. 


Acting Secretary fueynolds to the Commissioner of the General Land Office, 


November 22, 1895. — oe (A, ML} 


On examining the re- appraisement. of the old portion of the aban- 

- doned military reservation of Tort Ripley, Minnesota, submitted with © 

the letter of the 12th instant from the Assistant Commissioner of the 
General Land Office, it is noticed that while the lands in the five lots 
involved, embracing 174.47 acres, have been re- appraised, the buildings 


thereon age not been re-appraised. 


A statement is appended to the re- appraisement, signed by (enecal 
Appraiser EH, L. Merritt, to the effect that a larger sum can be realized 
by the sale of the lands and buildings together, than if sold separately, 
and that the buildings cannot be sold if coupled with the a | 
that they be removed. 

It appears that your office called Mr. Merritt’s attention to the failure 
to re-appraise the buildings and that he reported that 
no value was placed on the buildings at either Fort Wilkins or Fort Ripley. The 
‘commission, in both instances, was positive the buildings would bring nothing if 
sold alone, but would assist the sale of the land if sold with it. 

Your office letter refers to the authority of law for the sale of the 
buildings and lots together, and, in view of the statement of Mr. 
Merritt, recommends such action in this instance. 

The failure of previous attempts to sell these lots and buildings by 
reason of excessive valuation and the expressed opinion that they 
should for the best interests of the Government be sold together leads 
the Department to conclude that such course should be pursued in this 
case, 7 


13 of the act of J aly 5, 1884-2 
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Tt roust, however, ‘be pore: in min that while it is true that section 
- Li ary of 
the Interior to sell the buildings fone ics with the io on which they 
are situated, or, in his discretion, to cause the buildings to be sold — 
separately, it does not authorize him to dispose of the buildings, either 
with or without the lots pertaining thereto, till a valuation has been 
placed on such buildings. The section of the act referred to requires— 








' That the Secretary of the Interior shall cause any improvements, buildings, build- 
ing materials, and other property which may be situate upon any such lands, sub- 
divisions, or lots not heretofore sold by the United States authorities, to be appraised 
in the same manner as hereinbefore provided for the appraisements of such lands, 
subdivisions, and lots, and shall cause the same, together with the tract or lot upon 
which they are situate, to be sold at public saie, to'the highest bidder for cash, at 

not less than the appraised value of such land and improvements . . . . or he 


_ may in his discretion cause the iniprovements to be sold separately, ete. 


The above quotation is that portion of the statute directly aipilanols 


to the matter under consideration, and the only discretion authorized 


therein is that whereby improvements may be sold separately from the 


. _ lots on which they are situated. 


The requirement that the Secretary shall cause the appraisement of 


| improvements is mandatory, and its sequel appears in the further 


requirement that if the lots and improvements are sold together it | 
_ghall be to the highest bidder for cash at not less than the appraised 


value of such land and improvements. ‘This figure can only be ascer- 
tained by re-appraisement of the buildings. The valuation thus result- _ 
ing, however inconsiderable, added to that of the lands, already | 
ascertained, will fix the minimum SES below which bids cannot be 
recognized ringer the law. 7 

In view of the foregoing it is clear that ais re- Sappeanenent of the , 
buildings cannot be dispensed with and the papers are returned here- 
with that the omission may be supplied. 

t. i ie gee 


co 


it RAILROAD GRANT—INDEMNITY—MEXICAN CLAIM. 
SMEAD v. SOUTHERN Pactiric R. R. Co. 


Indemnity may be properly allowed for an odd-numbered section embraced within 
a Mexican grant on which patent has been issued by the United States. 


| Secretary y Smith to the Commissioner of the General Land Office, November 


22, 1895. (J... McC.) 


I have considered the case of Elihu Smead v. The Southern Pacific 
Railroad Company, involving the NE. 4 of Sec. 15, T. 8 mie R. 17 W., 


- Los Angeles land district, California. 


The tract described lies within the indemnity limits of the grant to 
said company. | 
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‘The company first selected the tract on January 16 , 1885, bitt at that 
time failed to specify the loss for which said selection was Inade; on 
October 14, 1887, it designated the S. 4 of Sec. 29, T. 4 N., BR. 18 W.. as. 
its loss; and on November 28, 1888, it substituted therefor the S. 4 of 
Sec. 29, T.1 N., R. 14 W., as the basis. | 

Smead applied to enter the tract December 10, 1889, His applica- 
tion was rejected because of the prior selection thereof by the company. 
He appealed to your office; and upon its decision of August 1, 1894, 
adverse to him, he appealed to the Department. - 

' The first ground of appeal is that your office “ erred in holding in this 
this case that the priority of selection determined the priority of rights.” 

In ordinary cases such is the rule; but in the other six allegations 
. of error he sets forth his reasons for contending that such is not the | 
proper rule ‘in this case.” : 

The S. 4 of Sec. 29, T.1 N., R. 14 W., the basis of paca, is 
embraced in a Movionn grant—the Hx. Minsion de San Fernando, lot 
- 873—and was patented on January 8, 1873. The substance of the 
remaining allegations of error is that said land never was government, . 
land belonging to the United States, and. therefore the company: is nob 
entitled to indemnity therefor. 

The language of the granting act (July 27, 1866, 14 Stat, , 292-295), is 


that whenever, prior to the time the line of ae atl is designated by a“ 


a plat thereof filed in the office of the Commissioner of the General 
Land Office, any of said (odd- numbered) séctions or parts of sections 
‘shall have been granted, sold, reserved, occupied by homestead set-_ 
tlers, or pre- -empted, or otherwise disposed of, other Jands shall be 
selected by said company in lieu thereof.” 

The tract in controversy had been “granted ;” it had been “reserved ;” 
it had been “otherwise disposed of” than to a private purchaser or a 
homesteader or pre-emption claimant, It is true, the land had been 
“oranted,” “reserved,” “disposed of,” by Mexico; but the recognition 
of the validity of that grant by the United States appears to me tanta- 
mount to a grant by the United States. That indemnity should be 
allowed therefor comes, in Iny opinion, within both the letter and the 
spirit.of the act, and within the intent of the law- making power. 

The decision of your office is therefore affirmed. 


1438—voL 2128 
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APPLICATION 'TO SLAICE HOMESTE AD ENTRY—FINAL PROOF, 
BERRY v. TowNER. 


An application i ssciee: held to a\vait action on the prior application of another, 
protects the applicant as avaiust subsequent claims, but in no manner can affect 
the disposition of the prior pending claim. _ 

The second applicant in such case is not an adverse claimant of record and entitled 
to special notice of intention to submit final proof, where the prior ape ation) 
1s allowed and the entry is commuted for townsite purposes. 


Seer etary Smith to the Commissioner of the General Land Office, Novi: 
| ber 22, 1895. — (CoWarP,). 


The record shows that on September 29, 1893, William Cobb applied 
to enter the N. 4 of the NW. 4 of section 10, T. 22 N., RB. 6 E., Perry 
iand district, Oklahoma Territory, and that his application was rejected 
by the local officers on November 4, following; that on November 6, fol-_ 
lowing Gill Towner applied to enter said land, and that his application 
was suspended pending action on the rejected application of Cobb; 
that on November 8, fullowing L. D: Southard applied to enter said 
Jand, and that his application was suspended pending action on the — 
rejected application of Cobb, and the suspended application of Towner; 
that-on December 12 following James J. Berry applied to enter said 
lands, and that on January. 12, 1894, his application was suspended for 
conflict with the rejected application of Cobb and the suspended appli- 
cations of Towner and Southard; that on February 2, 1894, Cobb filed 
a waiver of his right to appeal oni the rejection of his ‘application, 
aud that on March 7, following Towner was allowed to make home- | 
stead entry of said land. 

On Jannary 12, 1894, Berry filed an appeal from the action of the - 
local officers in suspending his application. : 

On April 27, following Towner filed an application to commute his 
homestead Sntey to cash entry for townsite purposes, with notice of . 
making final proof. On June 21, Homing final proof with plats were 
filed. | 

Berry did not appear op the aly set for taking final prone to protest 
against the same. on 

Your office decided on the appeal of ‘eene as follows: | 

From the record it is clear he cannot have his application, which was eaneedienl 
to that of Towner, given preference to it. Therefore, your action in allowing the 
entry of Towner is confirmed, and the relief prayed in the appeal of Berry is denied. 

Berry appealed to the Department. 

There is no error in your office decision. Berry’s application pro- 
tected his rights against subsequent claims, but Towner’s application 
was prior to Berry’s, and was not at all affected by Berry’s application. © 

Berry is not an adverse: claimant of record, and was not entitled to 
special notice of Towner’s intention to submit final proof. 

Your office decision is affirmed. 
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RAILROAD GRANT-—TE RMINUS—LATERAL LIMITS. 
NORTHERN PaAciFIC R. BR. Co. 


Instructions with respect. to the establishment of a terminal line near Portland, 
Oregon, in accordance with the departmental decision in the case of Spaulding 
.v. Northern Pacific R. R. Co., and also as to a proposed change in the lateral 
limits of the grant along the eolipteacted road north of said city. 


| Secretary “Smith to the Commissioner of the General Land Office, 
(J. I. H.) | November 27, 1895. ~~ (FLW. C.) 


IT am in receipt of your office letter of October 26, 1895, submitting 


for the consideration of this Department the matter of the establish- 
ment of a terminal in the neighborhood of Portland, Oregon, in accord - 


ance with the as in the case of Spaulding v. Northern Pacific 
R. RB. Co. (21 L. D., 57), in which it was held: 

‘At Portland, ee the Northern Pacitic has two grants, the first for the line 
‘eastward, under the act of 1864, and the second, northward, under the joint resolu- | 
tion of 1870, and so far as the limits of the grant east of said city overlaps the 
subsequent grant, the latter must fail; and, as the road at such point eastward is - 
unconstructed, and the grant therefor forfeited by the act of September 29, 1890, the 
lands so released from said grant, do not inure to the later grant, but are subject to 
disposal under the provisions of said forfeiture act. 

The line of general route filed by the Northern Pacific Railroad 
Company runs to the north of the Columbia river, its nearest pone 
being about six miles north of Portland. 

Tn the establishment of the terminal from the point saleeted: being 
Vancouver, Washington, the line runs in a northeasterly directions at 
right angles to the general course or direction of the general route to 
the east of that point, but as it appeared that a terminal had been 
drawn upon the map on file in your office due south from Portland, | 
Oregon, for the purpose of ascertaining the lands in conflict with ite 
grant for the Oregon and California Railroad east of Portland, it is 
proposed to connect Vancouver and Portland with a line not in the 
_ direction of the terminal established north of Vancouver. 

- This is not permissible. 

The.terminal must form a continuous line and be at right angles to 
the last section of the general route to the east of the terminal point. 

You will, therefore, continue the terminal line established to the north 
ot VY énicouver: upon the same angle of direction until it meets the limits 
established to the south of the line of general ronte. : 

It is further proposed to make the change Indicated as “D” on the 
diagram submitted. 

This change is of the lateral limits established years ago upon the 
road running north of Portland which has been constructed. 

‘The purpose of this change is not made apparent, and I cannot 
sanction the same. : 
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The he its upon the portion of the road unconstructed should only be 
continued to the point of connection with the lateral limits established 
upon the part constructed. 

The diagram is herewith returned that it may be saitiged in accord- 
ance with the directions herein given. 


RALLRO AD GRANT—FORFEITURE—ACT OF JUNE 22,1874. 


‘Tvor HO. MJOEN.. 


The act of June 22, 1874, is general in its terms and applicable alike to lands pat- 
* énted or unpatented, upon which there were actual settlers at the date of said. 
- act; and, to the extent of the rights of such seitlers, the condition upon which 

the extension of time was given, operated as a forfeiture of. the grant, and a 

restoration of such lands free from the operabion thereof, | 


Acting Secretary Reynolds to the Commissioner of the Conta Land Office, 
December 4, 1895.5 - — (W.F. M.) 


On October 12, 1805, there was filed here the petition of Ivor A. 
Mjoen in which he represents that he made settlement on the E. 3 of | 
the NW. 4, the SW. 4 of the NE. 4, and lot 1, section 25, township 148 
N., range 49 W,, nin the land district of Crookston, Minnesota, on 
‘November 15, 1872, with the view of entering the same under the pre- 
emption laws; that he was then and is now a qualified entryman, and 
that he has coded with his family on the land continuously ever since 
his’ settlement and still resides thereon, and that the value of his 
‘improvements exceeds two thousand dollars; that he has made three 
several attempts and applications to file his declaratory statement for 
the land and that his application was in each instance refused on the 
ground that the land had inured to the State of Minnesota for the 
benefit of the St. Paul and Pacific Railroad Company, or its successors 
in interest, the St. Paul, Minneapolis and Manitoba Railroad Company. 

The land in controversy was selected for the benefit of the last named — 
compauy November 28, 1873, certified April 30, 1874, and paterited 
January 14,1875. 

The pBHUOneE alleged that 


it was error and unauthorized to certify or patent the said land to the State of | 
‘Minnesota, because before that time, to wit, on June 22, 1874, by the first section of 
the act of that day (18 Stat., 203), this land had Peon forfelied to the United States 
for the benefit of your petitioner; that the said railroad company was in default 


when this act was passed, and for this default Congress had the right, without the | 


consent of said railroad company, to deciare a forfeiture of the entire grant; but 
instead of exercising this right, Congress only declared a forfeiture of so much of 
the grant as was at the date of the passage of the said act occupied by. actual settlers, 
The petition concludes with a prayer for relief under section 2 of the 
act of March 3, 1887 (24 Stat., 556), which provides that, in certain 
cases, it shall be the duty of the Secretary of the Interior to demand a 
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- relinguishment or recouveyance to the United States of lands errone- 
ously certified or patented, or, in default of the relinquishment or 
reconveyance thus demanded, it imposes upon the eoney General | 
the duty to : 
“commence and prosecute in the proper courts the necessary proceedings to can- | 


cel all patents, certification or other evidence of title heretofore issued for such 
lands, and to restore the title thereof to the United States. ; 


The act of June 22, 1874 (18 Stat., 203), is entitled “An act to extend 
the act of March third, eighteen hundred and seventy three, entitled 
‘An act for the extension of time to the St. Paul and Pacific Railroad 
Company for the Aomplenon of its roads,’”’ and its first section is as 
follows: | 


That the provisions of the act of Congress approved March third, eighteen hun- 
dred and seventy three, entitled ‘An act for the extension of time to the St. Pauland | 
Pacific Railroad Company for the completion of its roads,’ be and the same are ~ 
hereby revived and extended until the third day of March, A: D., eighteen hundred 
and seventy six, and no longer upon the following conditions: “That all rights of 
actual settlers and their grantees who have heretofore in good faith entered upon and 
’ actnally resided on any of said lands prior to the passage of this act, or who other- 
wise have legal rights in any such lands, shall be saved and secured to such settlers 
or such other persons in al]l respects the same as if said lands had never been granted 
to aid in the construction of the said lines of railroad. a 


| - Discussing this act, this Department has said: 


This lang nage is general and applies. to all lands, whether patented or ut saieited: 
upon which there were actual settlers June 22, 1874. To the extent of the rights of 
actual settlers, the condition upon which the extension of time was given by Con- 
gress operates as a revocation of the grant. The status of lands obcunied by actual 
‘settlers was declared to be as though they had never been granted. It is, in effect, - 
an extension of the protection intended to be given by the excepting. clause in the 
- original grant, and, hence, in its administration, all lands coming within the terms_ 
. of the act of Jane 22, 1874, supra, must be disposed of as though no patent had been 
_issned. Tronnes v. ‘St. Paul, 1 Minneapolis and Manitoba Ry. Co., 18 L. D., 101.. 


The comprehensiven ess and clearness of this language leaves nothing 
to be said either by way of elaboration or construction. The lands fall- 
ing within the categories of the act were by its terms forfeited to the 
United States and restored to the public domain free from any rights 
of the company, and subject only to those of the settlers. 

This being true, it would seem to be in the last degree supererogatory 
to comply with the literal prayer of the petition. The title being in 
_ the United States, there is no right in the company to be by it recon-. 
- veyed, either voluntarily upon the demand of the Secretary of the 
Interior, or at the end of a proceeding to be instituted and prosecuted . 
by the Attorney General. The second section of the act of March 3, 
1887, therefore, has no application to the case of the petitioner. 

The view herein expressed will serve to indicate the rights as well as 
| the remedy of the petitioner. His right is to enter the land if he is 
: entitled to do so under the act, and if his right be denied or questioned, : 


either vo the government or by the company, his remedy | 1S @ hearing 
to determine the right. 

. Relief in the form in which it is prayed for must, therefore, be denied; 
| but his rights are otherwise saved, to be asserted in the customary : 
Inanner. 

It is proper to state here that the petitioner made a similar applica- 
tion in 1889, which was the subject of departmental letter of August 8,. 
of that year (183 L. & R., 333), aud that the decision was adverse to him; 
but it is not deemed he is concluded by that letter from the enjoyment 
of his rights under the act of 1874, supra, as it is now construed. | 


———$—$— 


MINING CLAIM—DISCOVERY—INTERSECTING CLAIM. 
APPLE BLossoM PLACER v. CORA LEE LODE ET AL. 


In the absence ‘of an adverse claim it will be presumed that a lode euers in land 
legally located as a lode claim. 7 
An entry will not be allowed on a lode claim that appears of reeond: as embracing 
~ non- contig uous tr acts, 


| Aetna, g Seer etary Reynolds to the Commissioner of the Gener al Land Office, 
(J.T. OH.) | | December 4, 1895, Se CE dee)... 


For a detailed statement of earlier facts in connection with this con- 
troversy, reference is made to the case of Apple Blossom Placer v. Cora — 
Lee Lode (14 L. D., 641), By order of Mr. Secretary Noble a hearing 


was ordered as between the parties therein named 


to determine whether known lodes existed on that part of the placer ground incon... 
flict with the lodes above referred to, at the time the patent for the placer ground 
was applied for. _ | 

On April 30, 1890, M. J. Delhomaca e¢ al. filed a , protest against the 
Apple Blossom ee entry, alleging their location of the Tramp and 
Homestake lodes on part of the ground; also that the land claimed in 
the placer entry was not in fact placer gronnod and that no gold had 
ever been discovered thereon or taken therefroin. 

Itis stated that by order of your office Delhomaca e¢ «al. anaes 
to intervene in the hearing ordered by said departmental judgment. 
A hearing was ordered, at which all parties appeared, and as a result 
the local officers held that no known lodes existed on the ground when 
the Apple Blossom placer was allowed, and recommended that the 
protests be dismissed, and that that portion of. the Cora Lee, Ella 
Sherwood, Tramp and Homestake claims in conflict with the Apple 
Blossom placer, as entered, be canceled. 

The lode claimants aeneaied: and your office, by letter of April 24, 
1894, decided— 


Inu my judgment the evidence fails to show that at the time patent was applied 
for, the ground embraced in said conflicts with the four lodes, to wit: the Ella Sher- 
“wood, Cora Lee, Tramp and Homestake, contained any known veins orlodes, Said 
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ata entry No. 200 i is, therefore, held for can sullaen to the extent of the conflicts 
between said Ella Sherwood and Cora Lee lodes and the said Apple Blossom placer. 
_ Your recommendation that the conflicts between said Apple Blosom placer and the . 
‘Tramp-and Homestake lodes be canceled is superfluous, from thé fact that entry has — 
“not been made, nor patent applied for on said claims, and hence no such action is 
necessary, although your decision finding that no lodes were known. to exist on said 
conflicts at date of epee for patent for said Apple Blossom placer is concurred 
in by this office. 


It was also decided that the local officers erred in failing to pass on 
the allegations of Delhomaca et ai., that the ground had no value for 
placer mining purposes; that this allegation was sustained by the evi-. 
dence, and held that the placer entry “is hereby held for cancellation.” 

From this judgment the lode claimants only have appealed. 

It seems to me that in the absence of an appeal by the placer people 
there is no issue before the Department. There is no conflict between 
the lode claimants at all. . The hearing ordered by the Department was 
_to ascertain if there was a known lode within the placer limits “at the 
time the placer ground was applied for.” But this was only for the 
purpose of settling a controversy between two applicants for patent. 

By your office judgment, under the evidence taken at the hearing on 
the protest of Delhomaca, it is determined that the placer claim is not. 
subject to entry as such, and that judgmeut has become final. 

So that it only remains to determine the rights of the lode claimants. 
Tt will be observed that the judgments below are only to the effect that 
no lode was known to exist at the time the placer patent was applied / 
for, but from an examination of the testimony I think it is clear that 
mineral has been disclosed. In the absence of any adverse claim it 
will be presuined that lodes do exist inl | Jand egauy located as lode, — 
eluims. | 
_ There is no objection, therefore, to the Cora Lee and Ella Sherwood 

passing to patent under a proper entry, aud your office jadgment will 
be affirmed wherein 1s overruled the action of the local office holding 
for coucellation the Tramp and Homestake locations. 

- An amended application, however, for the B. & M., Cora Lee, Little 
Maud, and Ella Sherwood will have to be made and entry made there- 


under. The B. & M. and the Little Maud seem to be all. right, but 


they are included in the application with the others, and in the entry 
of all four of the lode claims thus made under one syplications that part 
of the Cora Lee and Ella Sherwood awarded by the court to the placer 
claimants, is excepted and excluded from the entry. This exception is 
‘described by metes and bounds, and, as I read it, carves out of about. 
the centre of these two claims, which lay parallel, entirely across. their 
width the five acres awarded the placer claimants. The result of this © 
is that neither claim is.contiguous, and the entry as it stands includes 
the ends only of both. An entry of a mining claim, the contiguity of 
which is thus broken, cannot be permitted. Now that the adverse 
claim of the placer people has been abandoned, there can be no objec- 
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tion to receiving the application for the claims as an entirety. Or, i, 


the applicants elect to do so, they may abandon either of the pieces and | 
euter the other, their application being accompanied by the certificate 
of the surveyor-general that the part applied for contains the rod msite 
impr ovements. | 

Your office jucements is thus modified. 


MINING CLAIM—DISCOVERY—CHARACTER OF LAND—EXPENDITURE. 
TAM ET AL. v. STORY. - 


As between mineral claimants wher ein it is alleged by one ‘lint the lode claim of the . 
other was not based on a valid discovery prior to location, itis no part of the.. 
defense to show the existence of a valuable deposit of mineral. The value of 

the mineral deposit is a matter into which the government does not inquire after 
discovery and location, save in controversies betw een mineral and agricultural 
‘claimants. or hy 

_ The purchaser of a lode claim from a prior locator is entitled to all ne mineral \ veins 
aud lodes in such claim, and to the benefit of all expenditures made by his 
grantor in the development thereof; and the right to such benefit is not defeated 

: by a subsequent amended location wherein the purchaser makes use of a dis- 

_ covery of his own within the limits of said purchase and on a junior location — 

embraced for the greater part within the boundaries of said purchase. 


Acting Secretar y Reynol ds to the Commissioner of the Gener al Land Office, : : 
(iL H.) | | December 4, 1895. —_ aCe I, P.) | 


_ By. your office Jetter GN” of May 22, 1894, you tr anenihbed to. this - 


| Department the appeal of Lucy M. Story from your office. decision of | 
| _ April 6, 1894, holding for cancellation mineral ony No. (2223, “Single 7 
‘Tax Lode,” Heleua, Montana, land district. | 7 

The history of this case is fourid in 16 L. D., 282, and only so much : 
of it as is pertinent to the questions presented by the record before me. | 
will be repeated. 

It appears that on J anuar y ds 1889, Luey M. Story located in the 
Helena, Montana, land district, the Single Tax and Free Trade lode 
claims; that the greater part of the premises embraced in said location 
were at that time covered by the “ Addie Laurie Lode” claim, then a _ 
valid subsisting location, in which Mrs. Story had an interest. Bowron 
the date of her location of January 1, 1889, and December 18, 1889, 
Mrs. Story, at various tines, paruhaded all the other interests in the 
Addie Laurie lode claim, and became its owner. On December 9,.1889, 
being at that time the owner of three- fourths of the Addie Tautic ode 
claim, she amended her location of January 1, 1889, so.as to embrace 
the premises occupied by the Addie Laurie claim, and named her - 
amended location the Single Tax lode claim. January. 4, 1890, said 
amended location. WAS recorded. January 18, 1890, the order of. survey | 
was made, April 30, 1890, an application for patent. was made, and 
after due publication, no adverse claims being filed, the local officers 
allowed final entry 3 No. 2223, August 7, 1890. | 
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Hnisanss on April 7, 1892, John L. Tam and John W. Cotter | filed - 
a au protest ag ainst said entry, aioe 

1. That.said claimant bas failed to locate said dist and fix the 
boundaries thereof as required by law. 
_ 2. That she had not, at the time and place of postigl location ae 
discovered a mineral pourte vein. 

8..That she never made or caused to be made or aoies five hundred 
dollar s’ worth of work or improvement upon said Single Tax lode claim, 
or the ground embraced therein. 

4, That said protestants are the owners of an andivided ‘ise est in 
the Single Out and Double Out lode claims, which include the ground 


- embraced in the said Single Tax lode claim; that said Sin gle Out and -— 


Double Out lode claims were duly located by said pro‘estants, and that 
‘said locations are still subsisting and valid. 

‘By its. letter of March 13, 1893, (16 L. D., 282), the. Department, in 
effect, ‘directed a hearing on ee first three propositions contained in 
said protest. | 
_. A hearing was had before the local 1 office, commencing April 21, 1893, | 
| both parties being present. Upon the evidence presented the jogal 
officers, on September 13, 1893, found that “none of the plaintiffs’ alle- 
gations that are. material have been sustained by the ad and - 
| recommended the dismissal of the protest, 3 
_ , ‘On appeal, your office reversed the local office, and held said mineral 

entry No. 2223 for cancellation for the reason— . 
le ‘That said claim ig not shown to contain a valuable deposit of mineral. 
~, 2 That claimant has not complied with the law in the matter of labor done. ox 
: improvements made upon said claim. a 


AN appeal by Story brings the case here, 

' The only question presented by this controversy is mieten. or not 
the claimant failed to comply with the mineral law as alleged by the 
protestants. -The mineral character of the land in question is not here 
‘involved. That is conceded, in that both parties are seeking to acquire - 
title to it, under the miner al laws. The second charge in the protest 


does not go to the character of the tract embraced in the Single Tax 


lode, but goes to the validity of the location of said claim, in that no 
discovery of a vein or lode of mineral bearing rock had been discovered 
within the limits of said claim prior to its location. | 

>The claimant was not required to show “that said claim contains a 
valuable deposit of mineral.”. It was no part of her defense. Nor was 
a contrary showing a part of the protestants’ case. Hence the first 


-. reason given in the decision appealed from why said mineral entry. 


should be canceled, viz: “that said claim is not shown to contain a 
~ valuable deposit of mineral” is entirely outside of the issues, and is 
-anwarranted by tle evidence in the case. 

The local officer s, as stated, found that the protestants on whom was 
- the burden of proof, had failed to sustain any of their allegations. 
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Your office decision. concurs as to the first allegation, and as to ‘the 
second, said deeision holds that “it would appear that a discovery had 
been made upon the claim sufficient to warrant a location.” This is — 
what the protestants were called upon to negative or disprove, and the 
holding of your office decision, as to said discovery, is in effect a find-_ 
ing against the protestants on their second allegation. But your office 
decision modifies said holding by the following— = 

But, it may be stated, there is a difference between location and entry as to the 
qidonvers required,, | | 

The discovery of a gain: whether rich or poor, great or canal will warrant the — 
miner in making a location, for otherwise, he might not be able to secure the reward 
for his labor, but, before making entry. it must be shown that the claim contains ® 
valuable deposit of mineral. | 

I do not concur in that statement of fie law. There must. be a dis- 
covery before location. (Section 2320, Revised ‘Statutes; Waterloo 
Mining Company v. Doe, 17 L. D., 111. ) But after discovery and — 
location a subsequent compliance with the provisions of seetion 2325 of 
the Revised Statutes entitles the explorer to patent, and no showing 
beyond his first discovery is required by the mining laws or the regu- 
lations or decision of this Department. Indeed, after discovery and 
location, this Department has held that “his right of possession is as. 
domplers as if he had a government patent, provided he continues to 
put each year the pa eae amouut of labor and improvements thereon,” 
(Branagan v. Dulaney, 2 L. D., 744) and the supreme court of the 
United States has held that so lon g¢ as he complies with the statute as 
to anuual labor and improvemeut, his title is “the highest known te 
the law.” Evidently, then, the value of the mineral deposit is a matter _ 
into which the government does not inquire after discovery and loca- 
tion, Save in a controversy between mineral and agricultural claimants. 
If the explorer deemed the deposit of sufficient value to warrant the 
annual labor and expenditure required, he thereby shows his good faith, 
and a compliance with the other provisions of section 2325, Pool 
Statutes, entitles him, on application, to entry and patent. ’ 
Bearing on this subject the United States circuit court, for the State 
of Nevada, in the case of Book eé al. v. Justice Min. Co., 58 Federal 
Reporter 106 at pages 124 and 125 uses the following language: 
Te this theory were adopted by the courts, it would invalidate many mining loca- 
tions. Logically carried out it would prohibit a miner from making any valid loca- 
tion until he had fully demonstrated that the vein or lode of quartz or other rock in 
place, bearing gold or silver, which he had discovered, would pay all the expenses 
of removing, oxtraotiug, crushing, and reducing the ore, and leave a profit. to the 
owner. If this view should be santaited: it is manifest that it would lead to absurd, 
injurious and unjust results, destructive of the rights of prospectors and miners, in 


their honest, patient, and industrious efforts to explore, discover and develop the 
veins and. lodes that exist in the public inineral lands of the United States. 


The act of Seacreas is not. siséapuble of any such coustruction. It does ‘not 
impose any conditions as to the value or extent of the ore. It simply provides that 
“no location of a mining claim shall be made until the iscovery of a vein. or dogs - 
within the limits of the ‘claim located. ‘i : : 
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Te concur with your oftice decision that there was a sufficient disvovery 
to warrant the location, and that the protestants have also failed to sus-- 
tain. their first allegation, is 

This brings me to the third charge in the protest, being the second. 
reason given in your office decision, for the cancellation of said mineral 
entry, viz: “that claimant has not complied with the law in the matter 
of labor doue or improvements made on said claim.” — 

It is not disputed that the surface ground embraced i in the Sin ne Tax 
~ location is the same as that formerly embraced in the Addie Laurie: 
claim, of which Mrs. Strong, at the date of the amended location of 
the Single Tax claim, was the three-fourths owner, and nine days after, — 
the sole owner. On the Addie Laurie claim, as such, there has been 
expended from $1,000 to $1,180 in labor and improvements, and on the 
Single Tax, as such, from $40 to $100. If the labor and improvements 
done on the Addie Laurie can be placed to her credit on the Single Tax. — 
elaim, then the law, as to labor and improvements, has been complied 
with. Your office decision holds that she is not entitled to that credit, 
in the folowing language— : 


It has been before decided that work done or money expended upon ground, sub- 
sequently embraced in a mining location may not be considered as having been done 
or expended for the devclopment of said subsequently located claim. 

See Trickey Placer, 7 L. D., 52, and Comimissioner’s decision of November 27, 1893, 
in ve Clark v. Taylor, Contest No. 1082, Sacramento land district. 


The Trickey Placer, above cited, is not a casein point. The question 
' in that case was whether expenditure made on the construction of a. 
- ditch, outside the limits of the claim, before it was located and not made 
for the purpose of developing the claim, could be accepted in proof of 
the required expenditure, and the Department held not. The judgment. 
in the case of Clark v. Taylor, decided by your office, was reversed by 
the Department May 16, 1895, and hence is not a controlling authority 
in this case. 

At the date of the amended location of the Sin gle Tax claim, Mrs. 
Story was the principal owner of the Addie Laurie and a few days. 
later its sole owner. She had acquired her right by purchase, and by 
virtue of section 2325, was entitled to credit for the expenditures. 
made thereon by her grantors. If she saw fit to change the name of | 
“her claim from Addie Laurie to Single Tax, she should not, because 
‘thereof, be deprived of her rights acquired by purchase. It is insisted, 
however, by protestants that the location of the Single Tax claim was 
not a re-location of the Addie Laurie, but was an independent location, — 
made on a new and different discovery of another lode or vein; that in 
order to constitute a re- location, the original lode or vein must. oe ; 
tute the basis thereof. : . 

‘Mrs. Story as the purchaser of the Addie Laurie, was. entitled to all 
the mineral veins and lodes within the limits of that claim, and of the 
benefits of the expenditures of her grautors for its development. She 
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- could sink a shaft anywhere within its limits. The discovery shaft of 
the Single Tax was within those boundaries, and was one she had a 
right tosink. Had that shaft not been made the basis of a location, for 
the purpose of changing the name of the Addie Laurie to Single Tax, no 
question would have arisen as to her right to claim the benefit of the 
expenditures made by the prior owners of the Addie Laurie for its devel- 
opment, and it should not be allowed to do so because of that fact. No 
ones rights were involved thereby, and the attempt of the protestants 
to defeat the entry for that reason, is. more technical than meritorious. 

Your office decision is reversed, and mineral entry No. 2223 held 
intact, with instructions to dismiss the protest. 


APPLICATION TO ENTER—RIGHT OF ENTRY. 
LINDSEY v, ADAMS, 


The fact that an ipuiicntion to enter embraces in part laud not subject to entry fees 
not defeat the right of the ePP sent to such eae of the land as is ‘open uo 
appropriation. 

In case of simultaneous peplpevons the right of entry may. ss disposed of to the 

highest bidder. | | 


Acting Secr day Repos to the Commissioner of the General Land 1 Office, 
(J. 1. H. y | _ December 4, 1895. | (BE. Ww. C. ye 4 


I have considered fe pence by Robert H. Lindsey from your office 
decision of April 19,1894, sustaining the action of the local officers in | 
rejecting “his appleation to make homestead entry as to the NW, 4 of. 
the SE. 4, Sec. 10, T. 5 N., R. 28 E., La Grande land district, Oregon, 
- for conflict with ihe desert land application of Arthur L. Adams cover- 
ing the same Jand. 

It appears from the record that the applications of Lindsey aid 7 
Adams to enter the lands respectively applied for by each were for- 
warded to the local office by the mail and both were noted as received — 
at the same time, to wit, on January 11,1894, at 10:30 a. m. 

Lindsey’s application covered the NW. +4 of the SE. 4 and lots 1, 
2 and 3, of Sec. 10, and lot 4 of Sec. 9, T. 5 N., R. 28 E,, oa the 
application by ‘Audeans embraces s the SW. 4 and N. 4 of the SH. - +, said 
See. 10. | 
dt further appears that no action was taken upon these applications 
' at the date of their receipt nor for several days thereafter. | 

- On January 16, 1894, before any action had been taken upon his appli- 
cation Lindsey discovered that lots 1, 2 and 3, of Sec. 10, and lot 4 of 
‘Sec. 9, were State lands and wired the local aiheees to almunnts said 
tracts from his eee and to consider the same as only eee to. 
the NW. 3 of the SE. 4, See. 10. 
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This. telegram was received at the local office the following day, to wit, 

January 17,.1894, and the next day the local officers, acting upon Lind- 
-sey’s application rejected the same as to the tracts in conflict with the 
State’s claim, and treating the telegram as an application to amend, 
denied the same on account of the pending application by Adams, thus 
rejecting Lindsey’s application 7% toto. 

_ Lindsey appealed to your office resulting in the decision now under 
consider ation, from which he has further appealed to this Department. 

It is plain to my mind that the telegram by Lindsey should not be 
considered as an application to amend in the light of an application to 
cover a different tract, but rather a notice on his. part of an election to. 
accept the tract not in conflict with the State’s selection. 

It is. admitted that as to the portion in conflict with the State’s 
selection the application was properly rejected, so that the real question 
presented by this appeal is as to whether an application, which when 
_ presented embraces tracts not subject thereto and also tracts properly 
subject to the application, can be treated as a valid application so far as 
to preserve the applicant’s rights as of the date thereof to the tracts 
properly Subject thereto. | 

In the case of Cornelius v. Kessel (128 U. S., , 456) it was held: 


_ Where a tract of land is subject to entry as public land the validity of the entry 
of such land i is not affected by the fact that another tract not subject to disposal as 
public land was entered at the same time and enclosed in the same entry. 


While in that case the land involved had been actually enter ed, that 
is, the application had been accepted and noted of record, vel the 
underlying principle of that decision would ‘seem to control the real 
question here involved being as above stated. — 3 

From a careful review of the matter I am of the opinion that Lind- 
' sey’s right under his application as to the tract here in question is in 
- nowise invalidated by the fact that other lands were also embraced 

in said application which were not subject thereto, and as the applica- 
tions of Lindsey and Adams were simultaneous I must reverse your 
office decision and direct that the right of entry as to the tract involved 
‘be disposed of to the highest bidder.. McCreary v. Wert et al. (21 
L. D., 145.) Herewith are returned the papers in the case. | 
APPLICATION TO ENTER—DESCRIPTION OF LAND. 

JoHN T. Happox. 


An application to enter that is indefinite in its description.of the land can not be 
allowed. | 


Acting oe’ Re ynolds to the Commissioner o Ff the General Land Office, 
December 4, 1895, a — (J. LL.) 


On nay ie 1891, John T. Haddox applied to make homestead entry 
of a all of | iv aovernment land in fractional sections 14, 23, and 26, T. 
158., R.11 W., containing one hundred and sixty acres, lying and being 
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‘between the Ranchos, La iene: San Franeisquito, ana Potrero de 
Felipe Lugo.” The local officers rejected said application.on the same 
_ day, “because the tracts applied for are within the limits of certain 
Spanish grants, viz: Ranchos, San Francisquito, Potrero de Felipe 
Lugo, and La Puente.” From said decision Haddox appealed.. On 
September 11, 1894, your office, finding that said decision was in . 
accordance with law and the facts in the case, affirmed the same. 
Whereupon Haddox appealed to this Department. 
~The law, and the rules and regulations prescribed by this Depart- 
Inent, require that, “to obtain a homestead the party should select and 
“personally examine the land, and be satisfied of its character and true 
‘description. Hemust file an application describing the land he desires 
‘to enter.” (See General Circular of 1892, p.10). This means that the 
applicant must know enough about the tract to be able to describe it 
by legal subdivisions as they appear upon the approved official maps. 
An application for “all of the government land in three fractional sec- 
tions” lying north and south of each other, leaving the land office to 
fish for contiguous fractions aggregating one hundred and sixty acres, 
‘is inadmnissible. It violates the regulations, and is vague and indefi. 
nite. For this reason, as well as for the reason stated in your office — 
-lecision, the saine is hereby affirmed. 


i 
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“hides section 2332 R. 8. , possession ors a mining claim, with work thereon, for a 
period equal to the fine prescribed by the statute of limitations for mining 
claims in the State wherein such claim is situated, entitles the claimant to a 

patent thereto in the absence of any intervening adverse claim, even though it 
may appear that such claimant may have failed, through oversight, in making 
the requisite statutory expenditure poe 


Acting Secretary Reynolds to the Commissioner of the General Land Office, 
(J.T, H.) December 4, 1895. — ae bier be Oe 


‘The record shows that one John A. Pashley discovered, on January 
9, 1871, the Jaw Bone lode, in the Indian Creek district, Helena, Mon- 
bana, land district, and that he with nine others, located the same with 
two hundred feet for the discoverer, and two hundred feet in ace 
on the length of the lode for each of the locators. 

Subsequently, Thomas M. Rees became possessed of said Jaw Bone 
lode through purchase, and. on February 8, 1889, made application for 
‘patent therefor, together with the Jaw Bone mil] atte, lots 38, A and B, 
‘Survey No. 2475, | 

During the period of publication the mill site was er and a suit 
pee thereunder. | 
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On December 10, 1892, Rees filed a relinquishment and abandonment 
of said millsite, and made application to purchase the lode claim aloite. 
A receiver’s receipt was issued to him on that day, being mineral eany | 
No. 2789. 

On December 30, 1892, Walltain Stewart et al., filed a protest against’ 
said entry, allezine that they were the owners by location and posses- 
gion of the Weaver lode claim, which corresponds in all respects by | 
metes and bounds, and is identical with the Jaw Bone lode; that the 
owner of the Jaw Bone lode did not do the aunual assessmnelt or repre- 
sentation work on the same for the year 1590, and that for the year 1891 
the work done amounted to but forty dollars; and that no annual assess- 
ment work had been done for the year 1892. They claimed that by 
reason of the failure to do the annual assessinent work, the claim was 
subject to re-location under the United States statutes. , 

Your. office, by letter of April 19, (1898, directed the ce ee to | 
order a hearing 
to determine whether the required annual assessment work was performed by Rees, 
or by any one for him so as to maintain possession of the said Jaw Bone lode claim 
according to Jaw for the year to which-the entry was made or so that the claim was 
not subject to re-location as abandoned property by the protestants herein prior to 
the date of the entry. 

The hearing was had before the local officers, and as a result they 
found that in December, 1891, the claimant resumed work on the claim, 
and at that time caused one jinaeall dollars’ worth of annual labor to 
be done thereon; but that under section 2324 of the Revised Statutes _ 

he should have had two hundred and tweaty dollars’ worth of work 
performed; that the amount expended entitled him to retain possession 
of one erodeaid feet along the lode, and precluded the re-location of _ 
said Jode as abandoned ground to that extent; that the claimant should 
be permitted to elect the one thousand feet that he would retain by 
reason of this annual assessment work, and that he would be entitled 
to possession and patent for any ground on said lode contiguous to the 
one thousand feet not included in any subsequent re-location; and that 
- the claimant should have a survey made, segregating the land so 
selected, and that the entry be held for cancellation to the éxtent of 
the residue of the claim. _ 

The protestants appealed, and your office, by letter of April 13, 1894, 
concurred in the finding of the local officers that one hundred dollar Ss 
had been expended on the claim during the year 1891, and held that. 
the “entry was allowed on one application based on one location, and. 
evidenced by one location certificate.” Therefore the claim was indi- 
visible, and an entirety, and if the requirements of the statute had not 
been complied with in the matter of annual improvements, it became | 
subject to forfeiture as an entirety, and held the entry for cancellation 
to the extent of the conflict with the location of the protestants. 

Subsequently the claimant filed a motion for rehearing, on the ground 
that at the former hearing they were limited in the pr econtation of their | 
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case to the terms of your said office order, which narrowed the issue _ 
down. to the work done for the year 1891, and that he should have been 
permitted to prove that he or his re had held and worked said 
claim for the period given and the time prescribed by the statute of 


limitation for minitig claims under the State or Territory in which the _ 


claim may be situated, which, in the absence of any adverse claim, 
which was the case here, was sufficient to establish a right to a patent 
peda under section 2332 of the Revised Statutes. | 
Your office, on June 24, 1894, denied this motion. 
On. June 30, 1894, the elamant filed an oes assigning error as 
follows— 


First. It was error to hold that said mineral entry was forfeited and open to re- 
location in October, 1892, when it was shown and conceded that work bad been | 
resuined in 1891 sufficient to maintain possession for that. year. | | 

Second. Error not to have held that such resumption and possession pr svenieds & 
legal re-location until the expiration of the year 1892, and a failure to do the work 
for that year. 

Third, Error in not ee the foregoing propositions npon the protest ¢ of Stew- 
art-et al. : 

Fourth. Error in recognizing the protest of Stewart eé al., and allowing same after : 
publication and proof by Thomas Rees. 3 


 Itis conceded by the protestants that the aude did some work on 
this mining claim in 1891, the value of which they place at forty dollars, 
while the claimant’s witnesses put the amount at one hundred dollars. | 


J concur with the finding of your office, which is in accord with that of 


the local officers, that the burden of proof was upon the protestants, 
and that they failed to overcome the prima facie case made by the 
claimant in this regard; and concur in the decisions below that the 
amount of labor done in 1891 was of the value of one hundred dollars. — 
I also concur in your office judgment, holding that the charge as to the — 
annual improvements for the year 1892 was premature at the time of | 
this protest, inasmuch as the year had not expired within which the 
claimant might have done the work, and that no consideration should 
be given to that allegation. 

The question presented by this appeal is a novel one, SO far, at least, 
as the reports of the Department show. 

Section 2324. of the Revised Statutes provides that— 


On each claim located after the tenth day of May, eighteen hundred and covsitys. 
two, and until a patent has been issued therefor, not less than one hundred dollars’ 
worth of labor shall be performed or improvements made during each year. On all 
claims located prior to the tenth day of May, eighteen hundred and seventy-two, ten 


_ dollars’ worth of labor shall be performed or improvements made . . . . . for 


éach one hundred feet in length along the vein, until.a patent has been issued there- 
for; . . . . . and upon a failure to comply with these conditions, the claim or 
- mine upon which such failure occurred shall be open to re-location in the same man- 
ner as if no location of the same had ever been made, provided that the original — 
locators, their heirs, assigns, or legal representatives, have non resumed work mpen 
— the claim after failure and before such location. 
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The Jaw Bone claim, as before stated, is two thousand two hundred 
feet in length, by one hundred feet in width. Under the plain terms 


of the statute, just quoted, it was necessary that two hundred and. 


twenty dollars’ worth of work should be annually performed thereon. 
One bundred dollars was the amount expended for the year 1891. The 
question raised, therefore, is, what are the rights of the parties here, 
claimant, re-locators and the protestants, under the law. | | 
I think it may be said with perfect propriety that the protestants 
here are seeking to avail themselves of a technical failure on the part 
of the claimant to meet the requirements of the law, and thereby get 
possession of what appears to be a valuable mine. The report of the 
deputy surveyor shows that at the time of the survey there were on the 
mining claim three shafts, thirty, fifty, and ten feet deep, all timbered, 
and five tunnels, one of four hundred and fifty feet; one of two hun: 
dred and fifty feet, and three of fifty feet each, all timbered. The 
aggregate value of these improvements is fixed at $7,440. To what 
extent these workings developed the lode is not shown, but it is fair to 
assume that the vein had been exploited to a considerable extent, as the 
mine had been largely worked in its earlier history. In addition to this 
development it is shown that the claimant had a stamp mill on the mill- 
site, valued at $8,000. To secure the mining claim, together with all 
the improvements thereon, the protestants have expended about one 
hundred and forty dollars, according to their own estimate. | 
The case was tried by both parties on the theory that one hundred 
dollars’ worth of work, or improvements, was all that was required, © 
and this was the only issue presented or tried. There was no sugges- _ 
tion in the protest or in the evidence that a greater amount was 
required. The protestants tried to prove that the work was not worth 
one hundred dollars, and the claimant established the fact that it was. 
The point as to requiring ten dollars for each one hundred feet was 
barely suggested by counsel in their brief before the local officers, for 
the first time, so far as the record discloses. It is evident that at the 
time of the hearing this point was not considered. The claimant only 
contracted for one hundred dollars’ worth of work, and that is the 
amount of money he paid. He did not seek to place any greater esti- 
mate, but was satisfied with that. So that it is apparent the claimant 
was acting in good faith, under the impression that he was complying 
with the law as applied to mining claims located after March 10, 1872, 
_ and as evidence of that, his affidavit of annual expenditure filed in the 
local office at the time entry was made states that at least one hundred 
doilars’ worth of work was done by him each year for the years 
1889, 1890, 1891, and 1892. Whether he had lost sight of the fact that 
his claim was located under the law of 1866, does not appear, but in 
view of the fact that he did not become possessed of the property until 
1875, it is not unreasonable to suppose that he may have honestly over- 
fockea this point. 
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It must be conceded that so far as is disclosed by the evidence, there 
has not been afull compliance with the law by theclaimant. Butitis — 
# general principle of law that forfeitures are not favored, and in view 
of the apparent good faith of the claimant, the Department is justified | 
in extending to him any opportunity to aid him in 1 the, protection of the 
- property. | 

Without passing upon the other questions pr xeontad by the appear | 
therefore, I have determined to grant claimant’s motion for are-h earing. 

Section 2332, Revised Statutes, reads: 

Where. such person or association, they and their eran tors have held atk worked 
their claims for a period equal] tu the time prescribed by the statute of limitation for 
mining claims of the State or Territory where the same may be situated, evidence 
-of such possession and working of the claims for such period shall be sufficient to . 
vestablish aright toa patent thereto under this chapter, in theabsence of any adverse 
‘claim; but nothing in this chapter shall be deemed to impair any lien which may 
have attached.) in any way to any mining claim or property thereto attached prior to 
the issuance of a patent. . | 

It would appear from the this statute that if the goad has been 
in possession and worked the Jaw Bone for the period described by the 
statute of limitations for mining claims in Montana, prior to the re-loca- 
tion by the protestants, he is entitled to have the same passed to patent, 
at least, as against these protestants. (Glacier v. Willis, 127 U.S., 471; 
420 Mining Co. v. Bullion Co., 1 Mont. M. R., 114.) 

In the affidavit accompanying the motion it is shown that the period 
of the statute of limitations of Montana for mining claims is five years; 
that the claimant and his grantors were in possession of and worked 
the Jaw Bone for ten years preceding the application for patent, and 
expended in work and improvements the sum of $75,000 prior to 1891. 
If these matters can be shown, then, inmy judgment, the protest should 

‘be dismissed. 

- It should be borne it in mind that the application for patent was made 
in February, 1889, and the re-location nade more than three years there- 
after, im October, 1892, the entry of the mining claim having been sus- 
pended meantime, by reason of the adverse proceedings against the 
millsite. Thus it was through | no laches on the part of the claimant 
‘that his entry had not been completed. | 

The case will therefore be remanded to the local office, with instruc: 

tions to order a hearing, for the purpose of showing the possession and 
working of the oe and his eer prior to the ee for a 
patent. _ : 

Your office judgment, on the mouen for re-hearing, is _ therefore | 

reversed. 
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CON TEST—PREFERENCE RIGHT—NON-CONTIGUOUS LAND. 
McCorRMACK v, VIOLET. 


A successful contest against an entry from which one of the tracts covered thereby 
is eliminated as non-contiguous, on an intervening order of the General Land 
ee confers no right as to the tract so released from the entry under attack. 


Acting Seer etary y Reynolds to the Commissioner of the Gener al Land Office, 
December 4, 1895. ee (J. L.) 


The land involved in this case is lot 10 of section 3, T.11 N., R. 3 W. 
containing 16.24 acres, in Oklahoma City land district, Oklahoma. 

The case comes before this Department upon the appeal of James M. 
McCormack from your office decision of July 31, 1894, affirming the 
decision of the local officeis of January 2, 1894, rejecting said McCor- 
mack’s application to make homestead entry of lots 6,7, 8, 9, and 10 of 
section 3, aforesaid, for conflict as to lot 10 with.Oscar H. Violet’s 
homestead entry. No. 6695, and his soldier’s final certificate No. 186 of 
lot 10. 

The facts are as follows— 

On April 23, 1889, Calvin A. Calhoun made homestead entry of lots 
6, 7,8 and 9 of aad seetioni 3, lying contiguous to each other on oneside _ 
of the North Canadian River, and of lot 10 of the same section lying on 
the other side of said river. The river had been meandered by the 
surveyors, and was delineated as a meandered stream on the official 
township map. Hence the subdivision into lots, of the NW.4.0f said 
section 3. 
~ Calhoun’s entry was contested, on May 21, 1889, ~ one Honebargar: 
who alleged prior settlement and ‘ Satie Dandion May 27, 1889, 
by McCormack, who alleged prior settlement anil bad faith on ine Dart 
of Calhoun; and “ soonerism” on the part of both Calhoun and Echel- 
berger. . 

On January 25, 1890, one Robert B. Linthicum contested Calboun’s 
entry as to lot 10, alleging that said lot 10 was not contiguous to lots 6, 
1,8 and 9, being separated therefrom by a meandered stream; and that 

Calhoun had wholly abandoned said lot 10, and had never established 
_ residence thereon. Whereupon your office, by letter ‘‘C” of February 
17, 1890, suspended Calhoun’s entry, and allowed him thirty days within 
which to relinquish the land on one side or the other of the river. 

~ Consequently, on March 17, 1890, Calhoun relinquished said lot 10 to 
the United States, and his nay was canceled as to that lot. From 
and after that date Calhoun’s entry was recognized and treated by the 
officers of the Land Department, and by all parties in the ensuing con- 
troversy, as embracing ouly lots 6, 7, 8 and 9 of section 3 aforesaid. 

- The record does not show why Robert B. Linthicum did not exercise 
his preference right as successful contestant of said lot 10. On March 18, 
1890, Oscar H. Violet made homestead entry No. 6695 of said lot 10, 
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which was thereby segregated from the public domain. On August 14, 

1893, Violet made final proof as.a soldier who was entitled to credit for 
service in the army, and on December 29, 1893, he was awarded final 
certificate for said lot 10. His final proof shows that he established his 
residence within six months after the date of hisentry; built a six room 
frame house; made other commensurate improvements; and maintained 


- yesidence ancl cultivation to the date of his final proof. Acts which 


must have been visible and notorious throughout the neighborhood. 

On June 20, 1890 (after the cancellation of Calhoun’s eutry as to lot | 
10, and after Violet’s entry thereof), Thomas J. Bailey filed an affidavit 
of contest against Calhoun and Echelberger for “soonerism,” and also- 
against McCormack for bad faith and speculation. | 

On October 20, 1890, Calhoun, Echelberger, McCormack and Bailey 
appeared as parties before the local officers, and waiving formalities and 
technicalities, proceeded with a hearing, the primary object of which 
was to cancel Calhoun’s homestead entry as it then stood upon the 
records of the local office. The register and receiver had no jurisdic- 
tion over lot 10, which had been, as aforesaid, eliminated from Calhoun’s 
entry. Their judgment, after the hearing, was in these words: ‘We 
therefore recommend that the contests of Echelberger and Bailey be 
dismissed, the homestead entry No, 19 of Calhoun be canceled, and that 
the contestant McCormack be awarded the preference right.” The 
cancellation and the preference right referred to in said decision, were 
necessarily understood to be Hmited ae Calhoun’s entry, as it then 
stood uncanceled, embracing only lots 6, 7, 8 and 9, and exeluding lot 
10, which had been eliminated months bhore ts accordance with the 
rules, regulations and practice of the Land Department then in force. 

On appeal by Calhoun, Kchelberger and Bailey, your office, on June 
8, 1892, found that lot 10 had been eliminated from Calboun’s entry by 
cancellation upon his relinquishment, and that “the contest has pro- 
ceeded in respect to the remaining tracts,” and therefore affirmed the 
decision of the local office. On November 22, 1893, this Department 
affirmed the concurrent decisions of your office and the local officers, 
after finding expressly that “lot 10 is not now in controversy.” It | 
is clear that McCormack’s contest was sustained, and a preference 
right awarded him, only as to lots 6, 7,8 and 9 of section 3, by all three. » 
of the decisions pronounced in his favor. } 

On May 29, 1891, in the case of Hattie Fuhrer (12 is D., 556), this 
Department decided that the North Fork of the Canadian River should 
not have been meandered by the surveyors, and that thereafter it 
should not be regarded as a meandered stream. It was not the pur- 
pose or effect of the new rule thus promulgated to reopen cases that 
had been previously decided and closed, or to unsettle rights which had 
been acquired under a practice which the Department had sanctioned... 

Your office decision was clearly right, and it is hereby affirmed. 
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The time prescribed by law for the exercise of McCormack’s prefer- 
ence right has expired. Nevertheless, if there be no intervening 
adverse right under the rule prescribed in Allen v. Price (15 L. D., 424), 
and in circular of March 30, 1893 (16 L. D. , 384), or otherwise, your office 
will permit McCormack to make entry of lots 6, 7,8 and 9 of section 3, 
7. 11'N., R. 3 W., within thirty days after service of notice of this 
decision, ‘if he elect to do so. | 


—_— 


STATE SELECTION HOMESTEAD SETTLEMENT BIGHT or ENTRY. 
STATE OF WASHINGTON v. STREETER. 


The State, in its selections for the benefit of scientific schools, can not take advan- | 
tage of a homestead settler’s failure to make entry within the statutory period 
after the Jand is open to such appropriation. 


Acting Secretary Reynolds to the Commissioner of the General Land Office, | 
December 4, 1895. | (J. L.). 


This case involves the NE. 4 of Sec. 27, T. 20 N., R. 12 W., Olympia 
land district, Washinegton.. On April 19, 1894, ae ames Street made 
homestead entry, No. 1220, of said tract of land, alleging settlement on. 
April 15, 1892. | - 

On July 24, 1894, your office directed the local officers to call upon 
the board of land commissioners for the State of Washington to show 
cause within thirty days why list No. 2 of selections for scientific schools 
filed March 6, 1894, should not be cancelled as to said tract of land, for 
conflict with homestead entry, No. 1220, for said tract made by James 
Streeter on April 1!', 1894; he alleging settlement on April 15, 1892, 
which was prior-to the survey of theland. | 

Notice was served and the authorities of the State of Washington 
failed to take any action in the premises. 

On September 28, 1894, your office after reciting the facts aforesaid, 
held the said list No. 2 for cancellation as to the tract above described. 
And on October 18, 1894, the State of Washington appealed to this 
Department. 

The approved plat of the coencte aforesaid was received at the dis- 
trict land office on October 25, 1893, and the lands therein were opened 
for entries on November 24th. Streeter (for reasons stated in an affi- 
davit filed with his application to enter), did not apply to make home- 
stead entry of the tract upon which he was a settler, until after’ the 
end of three months after the dates aforesaid. He thereby forfeited his - 
claim to the “next settler,” in the order of time, on the same tract of 
land, who had given notice and otherwise complied with the settlement 
laws, if any such settler had appeared. See act of May 14, 1880 (21 
Stat., 140), and sections 2265 and 2266 of the Revised Statutes. The 
State of Washington was not a settler, and therefore was not bene- 
fited by Streeter’s delay aforesaid. At the time when the State’s 
selection list No. 2 was filed, the tract of land in controversy had been 
and was appropriated by Str eeter’s homestead settlement. 

Your office decision is hereby affirmed. 
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SALE or ISOLAT ED TRACT—FEES— eared nana ach OF PURCHASER. 
—IsHam R. DARNELL. 


The local officers are not entitled to collect a fee from one who purchases at a public | 
sale land sold as an isolated tract. 

The purchaser at the sale of an isolated tract is not required to furnish an affidavit 
according to form 4-102 b. 


(J. I. A.) is * @ J. L.) 


This case involves the NW. } of the SH. 4 of section 9,7. 2 N., BR. 35 
W., MeCook land district, Nebraska, On J une 26, 1894, said land was 
sid at public auction as an isolated tract in pursuance of section 2455 
of the Revised Statutes of the United States. Isham R. Darnell, being. 
the highest bidder, became the purchaser at one dollar and twenty-five 
cents per acre, and tendered the purchase money. The local officers 
demanded in addition the sum of five dollars as their fee for superin- 
tending the said sale, and required the purchaser to make and file an 
affidavit according to form 4-102 b. Darnell refused to do either, and 
the local officers reported that there was no sale. ; 

Darnell appealed. On June 24, 1894, your office sustained Darieies 

refusal to pay the five dollars, but held that he should make and file the 
affidavit required. And Darnell appealed to this Department, 
_ I conenr with your office in finding that there is no law authorizing 
the collection of any fee in addition to the price bid for the land. In 
the case of Charles H. Boyle, ex parte, reported in 20 L. D., 255, this | 
Department decided that the purchaser at the sale of an isolated tract 
under section 2455 of the Revised Statutes, cannot be required to fur- 
nish an affidavit according to form 4-102 b. 7 

Your office decision is, therefore, reversed. Darn ell will be permitted 
to consummate his purchase, and perfect his cash entry, by paying to 
the local officers the price bid for the land. 3 


PRACTICE —APPEAL—SURVEY—ERRONEOUS PLAT. 
JOSIAH FLYNN. 


An appeal will not lie from a refusal of the Commissioner: to extend the public-sur- 
veys over a tract of land. : 

Where the plat of sur vey does not correspond with the field notes, it should be cor- 
Tected so as to exhibit the sub-divisions called for by the field notes. 


Acting Secretary Reynolds to the Commissioner of the General Land Ofice, 
(J. I. H.) | December 4, 1895. _ (J. A.) 


December A 1894, you transmitted the appeal of Josiah Flynn from 
the decision of your office of September 21, 1894, denying his petition 
for the correction of lottings on the plat of survey of T. 13 S., RB. LW,, 
Oregon City, Oregon, land district. 

December 14, 1893, Josiah Flynn filed a petition with the surveyor- 
general, stating that donation land claim No. 37 of John Wibel was 
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located by special plat in sections 3, 4,9 and 10, in said. township, 
and that the north line of said claim was platted as being on the east — 
and west division line of section 4; that claimant is the owner of land. 
‘in the northeast fractional quarter of said section 4; that it appears © 
froin the field notes of survey of said donation claim that the north- 
east. and northwest corners of said claim are respectively thirty and 
one hundred and thirty links south of the east and west division line 
of said section 4, thus leaving a strip of vacant land south of petitioner’s 
land. He therefore requested that the plat of said township be cor- 
rected to correspond with the field notes of survey, and that the strip 
of vacant Jand be numbered so that he can make adjoining farm UE 
therefor. . 
The surveyor-general] declined to recommend the petition, assigning 
as reason for his action that the matter involved is too trivial and that 
“a ruling in harmony with the petition would open a vast amount of 
work for the Department, and much unnecessary litigation.” - 
- In a letter to the surveyor-general, dated September 21, 1894, your 
office stated that the official plat of said township shows that the pub- 
lie surveys close on donation claim No. 37, and that there is conse- 
quently no vacant public land lying between said donation claim and 
the north half of said section 4. Flynn’s application was therefore 
denied, and the surveyor-general was directed to inform him that he 
may appeal from said ruling. | 
The decision of your office does not deny Flynn any right. The 
attempted appeal is therefore miemilseed See EK. Y. Brashears et a, 
16 L. D., 513. 7 
I find that the field notes of the survey of said township and of the — 
survey of donation claim No. 37 show that there is a strip of vacant 
land fifty-five chains and fifty links long, one hundred and thirty links 
wide on the west end and thirty links wide on the east end, between 
said donation land claim and the north half of said section 4. On the 
plat of survey of said township this strip of land is not lotted, The- 
plat must be corr ected to correspond to the field notes of the sur may) 
and it is so ordered. : | 
RAILROAD GRANT—INDEMNITY—ACT OF JUNE 22, 1874. 
DILtoy v. Unton Pactric By. Co. 


For the purpose of protecting a bona fide occupant, a railroad company may waive 
its right to a selection made under the act of June 22, 1874, and select another 
tract in lieu of the land first relinquished. | 


Acting Secretary Reynotds to the Commissioner of the General Land Office, 
December 4, 1895. — (BL Ww. C. ) 


| With your office letter of September 24, 1895, was forwarded an 
application for writ of certiorari in the case of ane Dillon ». Union 
Pacific Railway Company, involving lots 3, 4, 5, and 6, Sec. 34, T.14.N,, 
R. 384 W., North Platte land district, N abr. 
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irri the papers transmitted, it appears inne by your office deanna * 
of March 138, 1895, the timber enlcure entry made by Isaac Dillon for 


. the Jand above described, was held for cancellation for conflict with — | 


said company’s right under a selection said to have been made of this 
land by the company on September 19, 1877, under the provisions of 
the act.of June 22, 1874 (18 Stat., 194). | 

From said decision Dillon filed an appeal which he failed to serve | 
upon the company, and your office decision of July 29, 1895, declined 
to accept the appeal, and for that reason the eniceeut writ of eenulonat 
is filed. | 

From the statements ma aile j in the appeal filed by Dillon, it appears 
that i in the year 1882 he purchased the land in question com the Union 
Pacific Railway Company, and in the following year the company can- 
celed its contract of purchase and returned him the money paid for the 
land, assigning as a reason therefor that the company had not selected 
the same and was not the owner thereof. 

Your office decision states that the company made selection of nae 
land, as before stated, in 1877, per list No. 6, but the register of the | 
land office at North Platte, Nebraska, certifies that he has examined 
said railroad list No. 6, on file in that office, and that the lands herein- 
before described do not appear upou said list. — 

Said list on file in your office has been examined since fies case 
reached this Department and the lots in question are found to be 
included within said list. Upon the list is a uote that the selection of 
the land in question was suspended for the reason that it appeared to 
be in contlict with an indemnity school aie list No. 1, selected 
Ovtober 7 , 1872, aud approved July 6, 1877. - 

In his aeaeal Mr. Dillon states that by ee office letter “G” of Feb- 
ruary 7, 1584, his timber culture entry made May 2, 1883, for this land,» 
was held for cancellation for conflict with an approved school indemnity 
selection covering this land. Thereupon he made application to the 
State of Nebraska for the lands involved herein, aud recelyed a con- 
tract of purchase therefor. On November 25, 1884, the. local officers 
were advised by your office that the alleged hidemnty selection of this 
land for school purposes was error aud that the lands were opened to 
entry by the first legal applicant. - | | 

Mr. Dillon, it appears, has since continued to use, cultivate and 
occupy the land, having made final proof upon his timber culture entry 
on March 18, 1886, upon which final certificate issued. | | 

With the papers forwarded by your office i is a letter dated J uly 17, 
1895, from Messrs, Shellabarger and Wilson, attorneys for the Union 
Pacific Railw ay Company, in which it is stated that as _ 


the land in question has been in the possession and occupancy of parties holding 
under timber culture entry No. 193, for many years . . . . . the company is 
now willing to relinquish its rights acquired by such indemuity selection provided, 
however, they may be permitted to again select other lands in lieu thereof. 
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As before stated, the list on file in your office shows that the com- 
pany made selection of this land in 1877, but as it is willing to waive 
any claim acquired by reason of such selection in favor of Mr. Dillon, 
a further consideration of its rights under said selection is unnecessary, 
and Mr. Dillon’s entry will be relieved from suspension and examined 
with a view to the issue of patent thereon. 

-. This selection was made, as before stated, under the act of June 22, 

4874, in lieu of other lands relinquished by the company in favor of 
settlers, and the waiver of its claim under the selection under consider- 
ation, can in no wise prejudice the company’s right to make another 
selection of other lands under the provisions of the act of 1874 in lieu 
of land relinquished by it in the first instance. - 


RAILROAD GRANT—LANDS EXCEPTED—INDIAN OCCUPANCY. 
KINSWA 2. NORTHERN Pacirio R.R. Co. 


The unauthorized occupancy and possession of public land by-an Indian does not 
operate to except the land covered od from the grant to the Northern 
Pacific. 


Acting Semutat Reynolds to the Commissioner of the General Land Office, 
| December 4, 1895. | | (I. D.) 


The plaintiff in the case of Isaac Kinswa (Indian) v. Northern Pacifie 
R. R. Co., appeals from your office decision of June 26, 1894, rejecting 
his application to make homestead entry for lot No. 9, Sec. 3, T. 12 N., 
R.2 E., M. W.M., Vancouver land district, Washington. 

This land is within the primary grant for the Northern Pacific Rail- 
_ road Company, the withdrawal for which took effect August 13, 1870. 
Kinswa lived on the laud for twenty years before the grant; fenced. 
it, cleared and cultivated it, built a house on it, and made it his home. 
ts In 1880 he made anelcnuGa to make homestead entry. of it, which was 
refused because of the grant to the railroad company, ad that being 
an Indian, his occupancy at the time the rights of the company attached 
did not except it from the grant. 

- He then applied to the company to purchase it and paid $54 for it, 
being a fair price at that time for the land, not including his improve- 
ments, but it does. not appear, that he took any perenne or paper from 
the company. 

September 11, 1870, this Depar tment issued instructions to permit 
Indians who naa feaounced their tribal relations to make homestead 
entry, and it is urged that, under that or der, his occupancy is such as 
would except the Jand ae the grant. It is also urged. that sections 
fifteen and sixteen of the act of March 3, 1875, cover this case. Vol. I. 
Supplement to Revised Statutes, page 167: | 


Src. 15. That any Indian born in the United States, who is the head of a family, | 
or who has arrived at the age of twenty-one years, and who has abandoned, or may 
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hereafter abandon, his tribal relations, shall; on making satisfactory proof of suck 
-- abandonment, under rules to be prescribed by the Secretary of the Interior, be 
eutitled to the (4) benefits of the act entitled, ‘“‘An Act to secure homesteads to 
actual settlers on the public domain,” aaataved May twentieth, eighteen hundred 
and sixty- -two, and the acts srnendaton thereof, except that the provisions of the 
eighth section of the said act shall not be held to apply to eines Eile under 
this act: 


Src. 16, That in all cases iu anien Indians have her etofore entered public lands | 
under the homestead-law, and have proceeded in accordance with the regulations 
prescribed by the Commissioner of the General Land Office, or in which they may — 
hereafter be allowed to so enter under said regulations prior to the promulgation of 
regulatious to be established by the Secretary of the Interior under the fifteenth _ 
section of this act, and in which the vonditions prescribed by law have been or may 
be complied with, the entries so allowed are hereby contirmed, and patents shall be | 
issued thereon; subject, however, to the restrictious and limitations contained in the © 
fifteenth section of this act in regard to alienation and incumbrance. (March 3, 1875.) 

But in this case Kinswa had not “entered public lands under the — 
homestead law.” He simply had occupied the land, and his possession 
was unauthorized. | 
_. The order of 1870 referred tc seems to have been without authority 

of Jaw. Under the rules of the Department in the Northern Pacific 
Railroad Company v. Old Charlie et al. (18 L. D., 549), the right of the 
company under the grant was not defeated by Kinswa’s possessiou. | 

This Department has no jurisdiction to enforce the performance of 
any contract to purchase that may have been made between the com- 
pany : and Kinswa. | 

- Your office decision is Siena and Kinswa’s application to make 
homestead entry is denied. 3 


FINAL PROOF PROCEEDINGS—HOMESTEAD CONTEST. 
PETERSON v. BIRCH. 


A party who does not appear to protest against final proof on the submission thereof, | 
but subsequently files a contest against the entry, charging non-compliance 

_ with law, is not entitled to have the claimant placed on the witness stand for © 
the purpose of cross-examining him on his final proof testimony. 


7 Acting g Seeretarg y Reynolds to the Commissioner of the General Land Office, 
— Deeember 4, 1895. (J. MeP.) 


Charles G. Peterson has appealed to this Department from your 
office decision of July 2, 1894, dismissing his contest against the mea 
entry of James Birch. } 

It appears from the record that Birch made hom estead entry No. 2815, 
for the W. $ of the SE. 4 of Sec. 18, T, 51 N., R. 16 W., Duluth, Minne- 
sota, land district, the land involved herein, on July 20, 1886; that on 
July 20, 1893, he offered final proof, and that on the last mentioned date 
- the local officers at Duluth approved the final proof and issued final 
certificate No. 1622 thereon; that on October 25, 1893, you directed the 
local officers to order a hearing to consider the charges preferred against | 
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said entry, filed September 20, 1893, by Charles G. Peter son; that when 

the case was called for trial, Peterson asked that Birch be minced on the 

witness stand in order that he might be cross-examined as to the testi-_ 
mony given by him on final proof; that the local officers refused to call | 
Birch; that Peterson excepted to the ruling, and proceeded to examine | 

other witnesses; that upon the conclusion of the case as made by Peter- 
son, Birch demurred to the testimony offered, and refused to call any 
witnesses; that the local officers overruled Birch’s demutrer, but after 
having considered the case, decided that Peterson had failed to make 
out aprima facie case, and dismissed his contest; that Peterson appealed | 
to your office, whereupon the decision of July 2, 1894, of which Peters os 
now complains, was rendered by you. : | 

The questions presented by the appeal are (1) was it error to penises 
call Birch for the purpose of cross-examination on his final proof testi- 
mony, and (2) was the showing made by Peterson sufficient to warrant 

the cancellation of Birch’s entry? | 
Ido not think it was error to refuse to call Birch fon the pur pose of 
cross-examining him on the testimony given in the final proof proceed: 
ings. Peterson did not appear when final proof was tendered by Birch, 
nor file any protest against the approval of the same, but two months 
subsequent to the acceptance of the proof and the issuance of final | 
certificate he appeared, filed an affidavit:charging that Birch did not 
reside on the land, and “that any proof of bona fide settlement that — 
may have been heretofore made by said Birch on said tract and under _ 
said entry is wholly false and fraudulent.” Peterson was given an 
opportunity to establish these charges, and the first step that he pro- 
posed to take was to subject Birch to a cr OSS- examination on his final 
proof testimony. 

The testimony given by the defeaants in the final proof wiocoadinigs 
is not competent testimony, so far as its consideration in this case is 
concerned. It cannot be regarded as a part of the testimony in the case, 
and the defendant could not rely on it, in case the plaintiff made out a 
prima facie case. It would: be manifestly unjust to the entryman to 
have him subjected to cross-examination on testimony given in an 
entirely different proceeding, and which could not be oe in his 
behalf. | 

I do not mean to say that Peterson had not the right to make Bireh 
a witness for plaintiff to prove by him, if he could, the truth of the 
charges contained in the contest affidavit, but he expressly announced, 
when he called the defendant, that his object was to cross-examine him 
on his final proof testimony. I do not think, therefore, that it was 
error for the local officers to refuse the request. 

While the final proof offered by Birch could not be considered as. 
testimony in the case at bar, yet due regard must be given to. the fact 
that the final certificate has been issued, United States v. O’Dowd, 
11 L. D., 176. — | 
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- It follows, that inasmuch as final proof has been offered and approved, 
and final entry allowed, the proof being regular and sufficient on its 
_ face, the burden of proof is on the contestant, and that he must show: _ 
affirmatively that the final entry was procured by false and fraudulent 
testimony. 

There was no positive cciinente introduced in support of the er 2e 
that defendant had failed to reside on this land, and nothing indicative - 
of such a failure, except, perhaps an inference, arising from the fact 
that the house in which he claims to have resided was a very poor one, 
and the improvements made on the land were not very extensive. 
Little, if any, weight, however, can be accorded this testimony, as 
three of the witnesses who testified as to the condition of the house, 
and as to the appearance of the cleared ground, did not see the land 
until the spring of 1893, almost seven years after the original entry 
was made, and only one witness saw the land prior to 1893, and. he was 
on the land in November, 1891. He was questioned as to the condi- 
tion of the house, and as to the existence of crops, but was not asked 
whether or not Birch was then absent from the land. 

It is true that the testimony of these witnesses tends to show, and is — 
not disputed that the testimony given by Birch’s witnesses in support © 
of his final entry, greatly exaggerated the extent and value of the 
improvements made by Birch, but it is shown by the witnesses for 
appelant that Birch did have a house on the land, and that he had ~ 

about one acre of land cleared and some of it in cultivation. | 
There is no requirenient of Jaw as to the number of acres that a 
homesteader Shall cultivate, nor is there any specification as to the size 
or value of the house in which he may reside. 

Your office decision is affirmed. 


TIMBER AND STONE ACT—OFFERED LANDS. 
| | EpWARD P. HEATH -_ | 
The right of entry under the timber and stone act of June 3, 1878, aud the act of 


August 4, 1892, amendatory thereof, does not extend to ‘‘offered lands,” venes 
the oltertig was made subsequent to the passage of the original act. 


Acting Seer etary Reynolds to the Commissioner of the General Land Office, 
December 4, 1895. (J. L. Me.) 


Edward P. Heath has appealed from the decision of your office, dated - 
June 6, 1894, holding for cancellation his entry, under the timber-land 
act, for the NE. tof the SW. 4 of See. 26, T. 148, R. 26, St. Cloud land 
7 district, Minnesota. 


Said decision held that the land was not properly subject to ates under the acts 
of June 8, 1878 (20 Stat., 89), and August 4, 1892 (27 Stat., 348), having been offered © 
May 8, 1883, at public sale, and never nee having been withdtawi from entry. | 

In his appeal the appellant alleges that the language of the act per- 
mitted the entry as timber-land of all lands ‘‘which have not” (i. e., 
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prior to the passage of said act,) ‘been offered at public sale and 
that, as the land in question had not, prior to June 3, 1878, been offered, 


= but remained unoffered until May 3, 1883, therefore it 1s subj ect to entry 


under said act. In support of this contention he cites United States v. 
Budd (144 U. 8., 154), and departmental instructions of February 21, 
1893 (16 L. D., 326), especially the paragraph at the top of page 329; 
‘Only those lands which belonged to the class of ‘unoffered’ lands ‘on 
- June 3, 1878, the date of the passage of the act, can be entered under 
its provisions.” As this land “belonged. to the class of ‘unoffered’ 
Jand on June 3, 1878,” he contends that it is subject to entry under une 
act of that date. | 

~The law cited is not, in my opinion, properly susceptible a SO fnmiited 
an interpretation. Because lands which were “offered” on June 3, . 
1878, were excluded from entry under the timber-land law, now saint 
'. that cana “offered” at a later date were also excluded. The decision 
of youn ¢ office holding the ey for cancellation is affirmed. | 


_ CONTEST—INTEREST O¥ THE GOVERNMENT—PREFERENCE RIGHT. 
BETTS v. SHUMAKER. 
The government is always a party in interest, and may insist on a judgment of can- 
cellation, if the evidence clearly shows a failure to comply with the law, whether 
the contestant is entitled to such action or not. 


Where an entry is thus canceled, the right of the contestant, as a preferred suieye 
_ man, will not be determined uutil such time as he seeks an exercise thereof. 


Acting Secretary Reynolds to the Commissioner of the General Land Office, 
December 4, 1875, -(W. ALE.) 


John G. Shumaker has appealed from your office decision of J uly 9, 


1894, affirming the decision of the register and receiver, and holding 


for cancellation his homestead entry, made September 5, 1892, for the 
SW. 4 of Sec. 12, T. 103 N., R. 63 W., Mitchell, South Dakota, land. 
district: 

The affidavit of pandas filed March 7, 1893, alleges failure on the 
part of the entryman to establish . meadencs on the land embraced in _ 
his said entry. 

A partial hearing was had before the local officers on June 17, 1893, 
and the case was then continued, on motion of defendant’s counsel, to 
‘September 18, 1893. On the latter named date the contestant intro- 
duced: one additiovial witness and rested his case, whereupon the attor- 
ney for defendant moved to dismiss the contest on the ground that the 
charges had not been sustained, none of the testimony introduced by 
the contestant relating to a period prior to the date of contest. This 
motion being denied, the case was closed without the introduction of 
any testimony on behalf of the defendant. 

The evidence submitted by the contestant shows that on March 7, 
1893, ie day the contest agents was filed, the only improvements on 
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ne ib land. consisted of a cabin, fesige feet. square, with sea ie no 


door or window, or other means of entrance; that there were cracks 
between the boards, the roof would not shed water, there was no furni-— 
ture in the cabin, and no indications that it had ever been inhabited. 
Lewis Edwards, who lives in plain sight of the cabin, and has known 
the tract in controversy for about two years, testifies that he has never 
seen the defendant on the land but once, aud that was on April 29, 1893, 
when the defendant spent one night there. Some time between April 
24, and June 15, 1893, a door and window were cut in the cabin, and 
an old stove, a lamp, a stool made of boards, and some hay were placed 
therein. There was no further change in the condition of the cabin 
anc its contents up to the date of final hearing in the case. Notice of 
contest was served upon the defendant at Charter Oak, Towa, where he 
is engaged in business. | 
. While it is true that none of the testimony relates distinctly to a 
period prior to date of contest, yet it is clear that for more than six 
months prior to final hearing the defendant had not resided upon the 
land, and he gives no excuse for his failure in this respect. The goy- _ 
erninent is always a party in interest and entitled to judgment on the 
facts, however such facts may have been disclosed, and whatever the 
rights of the private parties to the contest may be as against each _ 
other. Saunders v. Baldwin, 9 L. D. , 391. 

The entry will be canceled, and the question as to whether the con- 
testant should be allowed a preference right of entry will be suspended 
until such time as he seeks to exercise his supposed right by actually 
making an entry of the tract by virtue of that right. Moore v. Lyon, 
41. D., 393. | | 

your office decision is affirmed. 


RAILROAD GRAN 1-WITHDRA WAL—ADJUSTMENT—APPLICATION TO 
ENTER, 


NoRTHERN PACIFIC R. R. Co. ET AL. v. ST. PAUL Munimaroras, AND 
MAniIroBpa Ry. Co. 


So long as a railroad company is able to specify satisfactory bases for indemnity 
selections it can not be held to have acquired lands in excess of its grant. 

An application to make homestead entry of lands embraced within an existing 
indemnity withdrawal can not be allowed. 

The priority of right on the part of the Northern Pacific as against the Manitoba 
Company, recognized by the Supreme Court in the case of the Northern Pacific 
R. R. Co. v. St. Paul and Pacific R. R. Co. (139 U.S.,1), is not applicable to lands 
within the indemuity limits of the former that were not included in the with- 
drawal therefor on its map of gener al route filed in 1870. 


Acting g Secretar y Reynolds to the Commissioner of the Gener al Land Office, | 
December 4, 1895. (KB. M. RB.) | 


_ This case involves. the SE. 3 + of Sec. 7, T. 130 N., R. 36 W., St. Cloud 
land district, Minnesota. | - | | 
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. The record shows that the above described tract is within the in- 
demnity limits of the grant for the St. Paul, Minneapolis and Manitoba: 
Railway Company (St. Vincent Extension), and also within the thirty 
miles first indemnity limits of the Northern Pacific Railroad grant. 

The withdrawal for the St. Paul, Minneapolis, and Manitoba Rail- 
way Company was ordered February 15, 1872, and that for the Northern 
Pacific Railroad company on January 10, 1872. 

July 31, 1884, the St. Paul, Miitieapolia and Manitoba Railway com- 

pany filed a list of selections in the district Jand office for the benefit. 
of the St; Vincent Extension grant embracing the tract described 
above. A specification of lost lauds, equivalent in area to the in-— 
demuity lands asked for, was made but not arranged tract for tract. 
— On J une 15, 1894, in response to the rule required by the Depart- 
ment in the case of La Bar v. Northern Pacific Railroad Company (17: 
L. D., 406), a re-arranged list was made by said company for the same 
land as that set out in the list of July 31, 1884, tract for tract. 

On October 5, 1886, Stephen Costello made homestead application 
for the above described tract, which was rejected by the local officers 
for the reason that the tract of land is within the twenty miles indemnity limits of . 
_ the St. Paul, Pacific, St. Vincent Extension Railway Company, now the St. Paul, | 
Minneapolis and Manitoba Railway Company, and selected July 31, 1884. 

. From this action Costello appealed and on July 1!, 1894, your office 
decision was rendered affirming the action of the local officers. 

The grounds of error alleged before the Departinent are the same as 
those presented to your office, and are as follows: | 

First.—That the company can not legally make selection for lieu or 
indemuity lands until it has ascertained and filed the amount of lands 
lost in the granted limits, made selections therefor, auc the selections 
approved by the Secretary of the Interiur; 

Second.—YThat the company had alr eady received title to more lands 
than it was entitled to under its grant. 

In the Cedar Rapids case (110 U. S., 39), it was held that the right 
to select indemnity lands accrued with the definite location of the line 
of the railway. : : 

In this case, on July 19, 1894, your office decision states upon ihe 

other question raised by ine appeal of Costello— 

The St. Vincent grant has not been fully adjusted but it is known, and thie speci- 
fication of loss in connection with the selection under consideration clearly shows 
that lands have been lost from the grant, and so long as the company is able to 
specify satisfactory bases for indemnity galeotions it cannot be held to have acquired 
lands in excess of its grant. 

The concluston drawn from the facts stated is correct and is affirmed. 

As a further reason for the rejection of Costello’s application, your 
office decision states that the withdrawal of February 15, 1872— 


for the St. Vincent grant-created a reservation and the land was not thereafter subject 
to disposal for other than railroad purposes. Hestetun-et al. v. St. Paul, Minneapolis 
and Manitoba Ry. Co. (12 L. D., 27), where it was held (syllabus): “An application to 
enter cannot he allowed for lan ds embraced within an existing indemnity withdrawal.” | 


i 
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See also McFarlane ». Hastings and Dakota Ry. Co. (12 Li D.,. 228), 
where it was held inter alia— ae | 
| ~The withdrawal of indemnity land under the act of July 4, 1866, sperited to reserve | 
the lands embraced therein from disposal in any other manner than as indemnity 


for lands lost within the primary limits of the grant, and settlement on lands 80 
withdrawn is subject to the company’s right of Belecuai: 


In May, 1892, the Northern Pacific Railroad Company applied to 
select said eaarten section specifying a basis for such selection. Its 
application was rejected on account of the prior selection of the St. Paul, 


Minneapolis and Manitoba Railway Company. From this rejection the - oe 


company appealed and your office decision of July 19, 1894, affirmed 
the action of the local officers in rejecting said application, 

The Northern Pacific Railroad Company contends that this case 
should be governed by the case of the Northern Pacific R. R. Co. v. 
The St. Paul and Pacifie Railroad Co. (189 U.8., 1). That case is not 
applicable because the land is not within the limits of the Northern 
Pacific R. R. Company’s grant, as determined by the map of general 
route filed in 1870. See Northern Pacific R. R. Co. v. Walters et al. 
(13 L. D., 230); Northern Pacific R. R. Co. v. Pettitt (14 L. D., 591); 
Meister v. St. Paul, Minneapolis and Manitoba Ry. Co. (14 L. D., 624). 
In addition to these views, the pending application of Costello to. 


make homestead entry of this tract would have excepted the land from 7 


selection by the Northern Pacific Railroad Company. 
For the reasons stated your office decision is affirmed. 


—— 


| RAILROAD GRANT—CHARACTER OF LAND—CERTIORARTI. 
BARNSTETTER v. CENTRAL PACIFIC BR. R. Co. ET AL. 


A hearing had as to the agricultural or mineral character of a number of tracts of 
land, claimed under a railroad grant, and a judgment thereon that a specific 
tract included therein is in fact agricultural, will not preclude a subsequent 
inquiry as to the character of said tract, on the protest of a mineral claimant, 
prior to the issuance of patent. therefor, if the showing made is clear and 
convincing. 3 

On the filing of an application for certiorari the local officers should be at once 

. directed to suspend all action under the decision in question. ° 


; Acting g Seer aie Reynolds to the Commissioner of the General Land Office, 
| December 4, 1895. | (F. W.C.) 


I have eanidened the application for a writ of. certiorari filed on 

behalf of Oscar Klose, in the matter of the action of your office in 
refusing to accept and forward an appeal filed by him from the order 
for a hearing made in your office letter of May 7, 1895, to determine the _ 
character of the N. $ SW. 4, Sec. 3, 1.12 N., BR. 7 E., M.D. M., Sacra- _ 
mento, California, ‘catia upon a protest filed by James D. Bamnstetter, a 
— alleging the same e to be included in a mining location. an 
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This land is within the limits of the grant for the Centr al Pacific 
Railroad Company. — 

Upon an application made on behalf of said company, to establish 
_ the non-mineral character of a cng of tracts situated in four town- - 
- ships, among which was the SW. 4, Sec. 3, Tf. 12 N., RB. 7 E., notice 
issued from the local office setting July 29, 1885, a the date for 
hearing. | 
-- No one appeared to contest the allegation made in behalf of the com- 
pany, and the testimony of Kinzer Hardesty and. W. H. eras was 


: -. offered to establish the nou- mineral char acter of the said SW. 4 ) Sec. 3; 


‘PT, 12 N., BR. 7 &E. 
Both patties testified that they were by pecanaton farmers; that 
they had known the lan dfor about three years; that some prospecting 


had been dove upon the tract in gulches but nothing was discovered. _ 


that led to mining since; that about fifteen years before the hearing a 
quartz ledge had been worked on said tract but the same was aban- 
doned as worthless; that it is good grazing land, one hundred acres 
being capable of cultivation, and that a house had been built there, 
twenty-five acres cultivated and other unprovements made upon yao 
land. 

Upon this showing said land was declared non-mineral by your office 
decision of February “8, 1890. 

This land was afionwarde listed by the company for patent and mate 
mitted for the approval of this Department in list No. 54, together 
with other lands listed by the company. Said list was returned by 
departmental letter of February 2, 1895, for the reason that 
an examination of said List shows that the lands embraced therein are within 2 
clearly defined mineral belt and I do not deem it safe to patent the same without 
puptoaron of notice as Tequired Py pene circular of July 9, 1894 (19 ie De 
21). | 
On April 3, 1395, ‘iis local officers transmitted a protest by James 
D. Barhstetter aoaie the patenting of the N. 4 SW. 4 of said section 
| three, to the railroad company alleging the same to be included in a 
mining location and praying for a hearing. | 

On April 9, 1895, the local officers transmitted the remonstrance of 
Oscar Klose et granting the petition for a hearing filed by Barn- 
stetter, alleging that the question of the character of the land was res 
adjudicata; that he had purchased the land of the company upon the 


- decision of your office in 1890, finding the same to be non-mineral; and _ 


that Barnstetter having failed to establish his title to the land in the 
courts is seeking the support of the government in his effort to prove 
the mineral character of the land which it has not acquired since it was: | 
fairly declared to be non-mineral. 

In the consideration of the showing made your office letter “«N” of 
May 7,1895, found that ‘the affidavits filed on behalf of the intervenor 
"overcome those filed by the miner al claimant who failed to locate the 


| 1438—von 2 21—-30 
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mining claim until 1893, although alleging many years acquaintance 
with the land,” but ordered a hearing for the reason that until patent 
issues the Department is empowered to inquire into the status of the 
lands, and as the list including this tract had been returned for publi- 
cation under the circular of July 9, 1894 (supra), the allegations made 
by Barnstetter were evidently. peredered sufficient upon which to 
direct a hearing under said circular. 

. Application is made for a writ of certiorari upon the ground that the | 
question as to the character of this land, that is, whether mineral or 
-non-mineral, is res adjudicata. As thus presented the question is very 
similar to that considered in the decision in the case of Zadig et al. v. | 
Central Pacific R. R. Co. e¢ al. (20 L. D., 26) in which it held: | 

Pending protest proceedings, in which a general charge is made that certain lands | 
claimed under a railroad grant are in fact mineral in character, will not defeat the 
rights of a mineral claimant, who sets up a specilie claim, to be snbsequently heard 
on a.similar allegation as to the character of the land in the event that the first pro- 
ceedings fail. . 

The effect of a decision in a previous Srneasaine similar to that held 
jn this case upon the company’s application to show the non-mineral 
character of certain lands returned as mineral within the limits of its 
graut, is very different from an adjudication arising upon the asser- 
tion of claim under the settlement laws as against the return of the 
surveyor. | 

In the latter case, the adjudication being that the inde is non-min- — 
eral, would estop subsequent inquiry as to the character of the land as 
against such claimant in the absence of a charge of fraud in the first 
proceeding, for to defeat his claim it must have been known to be min- 
. eral land at the date of his entry. 3 
— In the case of a railroad grant, however, the discovery of mineral at 
any time prior to the issue of patent defeats the erant and the pur- 
chaser from the company takes only in the event that the land 1 passes | 
under the grant. 

Where there has once been a hearing, however, the showine eae to | 
support. a second hearing should be very clear and convincing, but 
your action in ordering a second hearing will not be disturbed unless 
_ itis shown that the discretion exercised was clearly an abuse of the 
authority reposed in you. | 

Your office decision states that the affidavits filed 1n this case were 
_ forwarded to the local office as the basis for the hearing ordered, and 
as copies of the same do not accompany the application tor the issue of 
the writ, Iam unable to determine the nature of the showing made. 

I must, therefore, deny the application and the papers Accompanying 
the same are herewith returned. | 

‘In this connection I learn that it is not the practice of your office in — 
cases Similar to the one under consideration to direct the suspension of 
proceedings under the order for.a hearing upon the filing of an appli- iy 


cation for certiorari. - 
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“Rule of practice 83, provides: 


~. In proceedings before the Commissioner, in which he. shall for mally decide that a a 
party has no right of appeal to the Secretary, the party against whom such decision 
is rendered may apply to the Seeretary for an order directing the Commissioner to 
certify said proceedings to the Secretary and to suspend further action until the 
Secretary shall pass upon the same. ; 


The suspension of action here referred to would seem to be the sus: _ 
pension of all proceedings arising under the decision from which the © 
appeal i is sought to be'taken, and in future, I have to direct, that upon 


. the filing of an application (0% certiorari from: the decision or action of 


your office, that the local officers be at once advised and directed to 
= suspend action under the decision in question. 


. HOMESTEAD CONTEST PREM ATURE CHARGE—MOTION TO DISMISS. 
HAGUE v. GILLIARD ET AL. 


Where an affidavit of contest against a homestead entry is premature when pre. 
sented, and properly subject to rejection for such reason when offered, but such 
action is not taken, and the local officers subsequently, and after the expiration 

_.of more than six months from the date of the entry under attack, authorize 
publication of notice, the contest should not thereafter be dismissed as 
PECHIBUKE on the motion of a stranger to ce record. | 


Acting Secretary Reynolds to the Commissioner of the General Land Office 
(J. I. H.) | December 4, 1895. Wig tee): 


The land involved is the E. ¥ of the NW. 4 and lots 1 and 2 of section 
30, ‘T).17, R. 7, Kingfisher land “district Oiilahoms Territory. | 

- The racord shows that on April 29, 1892, Benjamin Gilliard made 
homestead entry of said land; that on October 25,1892, Reuben Hague 
filed affidavit of contest, allocing that Gilliard had failed to establish 
residence on said land, and that he (Hague) “isa settler upon said 
tract of land;” that on October 31 following, Richard: W. Brown and 
Matthew A. Williams filed affidavits of contest, alleging abandonment 
and failure to establish residence by the entryman. 

No notice of Hague’s contest appears to have been issued 1 by the 
local officers, and on January 9, 1893, Hague filed an affidavit for notice 
by publication, which was granted by the local officers; but the record 
does not show whether publication was made or not. Hague died on 
or about March 10, 1893, and on March 20, following, Anna Hague 
appeared at the local office and asked to be substituted in place of her 
deceased husband, as contestant. This motion was granted. On April 
24, 1893, she asked for an order to make service by publication. 

- On a motion filed by said Williams to dismiss Hague’s contest on 
the ground 


That on the 25th of October, 1892, there was filed in said office by one Reuben Hingis: 
contest No. 1830 against said entryman and said tract of land alleging abandonment 
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and failure to settle wpou same as required by law, and also that affiant was a set- 
tler upon said tract of land; that said contest, No. 1830, was prematurely filed, and 
the allegations are insafiicient to cancel said entry, and the contestant eames no- 
right by said contest or by said settlement, 


The said contest was dismissed by the local officers, and a hearing 
was allowed on Williams’ contest; from which action Anua Hague 
appealed, and Williams and Brown filed answers thereto. 

Your office reversed the judgment of the register and receiver, and 
ordered that Anna Hague be allowed to proceed with her contest, and 
that the contests of Williams and Brown stand subject thereto. 

R. W. Brown appealed to the Department. | 

Had the loval officers refused to accept Hague’s affidavit of sconibost 
on the ground that it was premature, their action would have been 
correct, but instead of that they appear to have taken no action until 
Hague filed an affidavit for notice by publication on January 9, 1893, 
when they authorized him to give said notice. This was long after the — 
expiration of six months from the day of entry, and I think that after 
such action the contest should not have been Smee on the ground 
that it was premature. 

In Hemsworth v. Holland (8 L.D. , 400), it was held that the rule that 
a contest is prematurely brought, if filed before the expiration of six 
months and a day, apples only to the contestee, for the reason that he 
can at any time before the expiration of that period defeat the contest 
by curing his laches. And in Seitz v..Wallace (6 L. D., 299), it was 
held that, as an affidavit of contest is only in the nature of an informa- 
tion and not essential to a contest, and jurisdiction is acquired by 
service of notice, and not by the contest affidavit, the authority of the 
Land Department to entertain a contest is not abridged by the fact 
that the affidavit of contest was filed before the expiration of the period 
covered by the charge, where the notice was served after such period. 

The rules of Practice require it (the affidavit) as evidence of good faith on the 
part of the contestant, but contests have been allowed when no etn day 16 has been 
filed at all. 

And in Hoffman »v. Gerould (13 L. D. | 124) it was held that, when an 
affidavit of contest setting forth a statutory ‘ground of cancellation 
‘has been filed and notice issued, the contest is regularly initiated, so 
far as a stranger to the record is concerned, and cannot be dismissed 
prior to the day fixed for hearing and without notice to the contestant. 
In McClelland v. Crane (Id. 258), McClelland on or about March 20, 
1888, appeared at the local office with the intention of filing a contest 
against the entry of one William Munch, made March 23, 1887, on the 

ground that, the claimant had not complied with the law as to the first 
year’s requirements. He was advised by the local officers and his 
attorneys that a contest filed at that time would be premature and that. 
he had better wait until the year had expired. On March 23, 1888, 
Crane appéared at the local office and filed a contest against the entry. — 


DECISIONS RELATING TO THE PUBLIC LANDS. 469 


On the next morning McClelland returned to the office and -was allowed — 
to file his contest. Notice was issued on both affidavits, service 
obtained, and a hearing had. On the trial McClelland moved to dis- | 
miss Crane’s contest on the ground that it was prematurely brought: 
His motion was overruled, and McClelland appealed. The Commis- 
sioner affirmed the action of the local officers, and McClelland appealed 
to the Department. It was held by the Department that as the hearing 
was fixed for a time long after the expiration of the year in which default 
was charged, and the notice could not have been served until the expira- 
tion of that year, and as jurisdiction vests in the local office by reason 
of notice, and not by affidavit of Pontes ls the contest was not prema- 
turely brought. 7 

On the authority of these cases, Iam sa tisfied that Ha gue’s contest— 
so far as the rights of the subsequent contestants, Williams and Brown; 
are affected by it—was not premature, and I affirm your office decision. 


IIOMESTEAD CONTEST—DESERTED WIFE. 
STRATTON v. KEOK. 


. The validity of a homestead entry made by a deserted wife is ‘not impaired by the 
subsequent return of the husband and resumption of the marital relation, where 
such entry is made in good faith, and with no intent on the part of the wife of 
ever resuming marital relations with her husband. 


Acting Secretary Reynolds to the Commissioner of the General Land Office, . 
December 4, 1895. (C. W. P.) 


The ade involved in this appeal is the SE. 4 of section 10, T. 18 N,, 
 &BR.4 W., Kingfisher land district, Oklahoma Mematory: 

‘The record shows that Elizabeth C. eve re homestead nae of 
said tract December 17, 1892. 

January 3, 1893, Charles Stratton filed affidavit of contest, alleging 
Aboadonimene and ra to comply with the homestead law, and ‘that 
Mrs. Keck 
is not a qualified homesteader, for the reason that she is a married woman, and is 
‘now residing with her husband, and the said Elizabeth Keck was at the date of 
entry a married woman, aud not a divorced or abandoned wife. | 

A hearing was had. The local officers held that the charge of aban- 
donment and failure to comply with the homestead law was not pee 
and that — 
on December 17, 1892, the defendant occupied the position of a deserted. wife, and, 
as such, was qualified to make homestead entry. 

Contestant appealed. Your office affirmed the judgment of the local : 
officers. Contestant appeals to the Department. 

The testimony shows that about November 15, 1892, the defendant 
had a quarrel with her-husband in regard to certain property that 
each claimed; that they were aged people and had been married four 
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or five years. At the time of their. marriage both of them had chil- 
dren nearly of age. Disturbances were frequent, and on November 15, . 
1892, the husband left their home and took up his abode with his son, | 
manifestly with the intention of never returning to his wife. They 
were then living on their homestead, (the NW. 4 of Sec. 17, T, 18, BR. 4) 
and the husband was also cultivatin g@ the land in digniite =the: SE. 4 
of Sec. 10, T. 18 N., R. 4 W., holding possession as heir at law of a 
deceased. daa enter. It also AGDeAES that a long time prior thereto, on 
February 1, 1892, the defendant filed an affidavit against her liusband’s 
entry, alleging that he was threatening to relinquish his homestead, 
and that she had reason to fear that he would desert her and relinquish 
the land for the benefit of his son, Lee Keck, and she asked that her — 
rights in the premises be protected. -On November 15, 1892, after the 
desertion of the defendant, her husband rolinguished his homestead 


entry, and his son, Frank Keck, made entry thereof. On November 


26, 1892, the defendant filed a contest against Frank Keck’s entry, 
alleging that she was the first bona fide settler and had been living 
thereon since August 2, 1889. On December 10, 1892, defendant filed 

at Guthrie her complaint for divorce. On December 15, 1892, the par- 
_ ties, for the purpose of ending all litigation and dividing the Seger 
between them, entered into an agreement whereby it was agreed that 
the land in dispute, which the husband held as heir of his daughter, 
should be relinquished and the defendant permitted to make entry | 
thereof. In pursnance of this agreement the husband filed his relin- 
quishment, the defendant made her entry, and her husband moved his 
corn, oats and other property from their home to his son’s, where he 
was then living. After Christmas, about December 27, 1892, a recon- 
ciliation was ettected between them, and they resumed their marital 
relations. 

The charge of ayaudonment and failure to comply with the home- 
stead laws is not supported by the evidence. I agree with your office 
that the testimony shows that the status of Mrs. Keck, at the time she 
made her entry, was that of a deserted wife, depending upon her own 
resources for support, and entitled to make a homestead entry as the 
head of a family. Her subsequent reconciliation and renewed cohabi- 
tation with her husband goes only to her good faith; and considering 
all the circumstances, I can come to no other conclusion than that she 
- made her entry iu good faith, and without any intention of ever resum- 

ing marital relations with her husband. 
_ Believing your office decision to be right, it is affirmed. 
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RAILROAD GRANT—CONDITION SUBSEQUENT—FORFEITURE. 
Rouse v. CHicaco, MILWAUKEE AND Sv. PauL Ry. Co. ~ 


The forfeiture of a railroad grant, on the failure of the company to construct its road — 
within the period fixed by the granting act, can only be enforced through the 
courts, or by action of Congress. An applicant for public land can not setup such 
failure, to secure favorable action on his application, nor avail himself of the fact 
thatthe company in constructing its road deviated from the original line, if the | 

land claimed is within the granted limits of the road as originally located and 


finally constructed. 


Acting Secretary Re ia to the Commissioner of the General Land Office, | 
— December 4, 1895. (E. M. R.) 


This case involves the SE. 4 of the SW. 4 of See, 1, T. 102 N., R. 30 
‘W., Marshal land district, Minnesota. : 

The record shows that the above described tract is within the primary 
or ten miles limit of the Southern Minnesota Railway, and was at the | 
date of the granting act of July 4, 1866, and of the attachment of. 
rights of the company thereunder, Pebpnaiy 25, 1867, utiappropriated 
public land. 

October 13, 1890, O. E. Rouse made timber. culture eter for the 
ae described tr act. | 

May 22, 1894, your office decision held the entry for cancellation for 
conflict with the rights of said railway company from which decision 
the plaintiff appealed. 

Plaintiff urges in his appeal that inasmuch as the act of ce 4, 1866 
(14 Stat., 87), provided in section four that if the railroad was not comn- 
pleted to the western boundary of the State within ten years, all of the 
lands granted and not patented should revert to the United States. 
That the erat was accepted by said company on February 25, 1867, 
and that— 
by the act of the Minnesota legislature of March 6, 1878, the charter of ‘the South- 
ern Minnesota Railway company was forfeited and its rights and privileges were 
granted and transferred to the 8. M. Ry. Ex. Co., and atthe same time the new com- 
pany commenced building a railroad from Winnebago City to the western boundary 
of the State on an entirely new and different route and one unknown to the Depart- 
ment at Washington; that said act of the legislature was never ratified by auy act | 
of Congress and the same was never extended by any authorized power, and that if 
the plain provisions of the granting act are adhered to and executed the company’ S 
‘claim must fail as to this tract. 


In 1879 Attorney General Dering under date of Neversner 29, of 
that year (16 Op., 397), held the condition here to be a subsequent con- — 
dition and that it would take legislative or judicial forfeiture to restore 
the lands to the public domain. : | 


In the Schulenberg ». Harriman case (21 Wall., 4 5 88 U. S., 4 1 Y : 
is held, inter alia (syllabus): Y 


First, that the act of June 3, 1856, and the first section aie the act of I May 5, 1861, 
aré grants in praesenti and passed the title to the odd sections designated to be after- 


a 
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wards located; when the route was fixed their location became certain and the title, 
which was previously imperfect, acquired precision and became attached to the land; 

Second, that the lands granted have not reverted to the United States sehowsh 
the road was not constructed within the period prescribed; no action having been 
taken either by legislation or juateial proceedings to enforce a forfeiture of the 
grants. ' 

Again, In Van 1 Wyck v. Knevals (106 U.S., 360), after holding that 
the grant was one in praesenti, the court non men referring to the St. 
Joseph and Denver City Railroad Company which had failed to com-’ 
plete its road within the time mentioned in the act— 

On the failure of the company to complete the work, a forfeiture of the grant, if 
it resulted therefrom, can be enforced only by the United States through judicial 
proceedings, or the action of Congress. A third party cannot set it up to validate 
_ his title, nor avail himseif of the fact that the company in constructing deviated 

from the original line, if the lands which he claims are within the prescribed dis- 
tance from it and the road as bnilt. : , 

This case appears to be exactly in point inasmuch as it is asserted in 
brief of counsel for defendant that the land in controversy is within the 
ten miles limits, both as the line was originally located and as subse-— 
quently constructed which allegation is not denied by the appellant. — 
- The decision appealed from is accordingly affirmed. 


RAILROAD GRANT—LANDS EXCEPTED—SETTLEMENT RIGHT. 
NORTHERN Pactrric R. R. Co. v. RANKIN. 


A settlement right existing at the date of definite location excepts the land covered 
_thereby from the operation of a railroad grant. The subsequent change of the 
settler’s intention to take the land as a pre-emption claim, and his appropriation 
thereof under the desert land law, are matters not affecting the HRnt of the 
company. 


Acting g Secretary Reynolds to the Commissioner of the General Land Office, 
 (@,LH.) - December 4, 1895. (KE. M. R:) © 


This case involves the SE. 4 of Sec. 15, T. 4 oe R. 9 B., Bozeman 
land district, Montana. 

The record shows that on May 7, 1889, David P. Rankin made qetce 
land application for the W. 4 of the SW. 4 of Sec. 14, the SE. 4 and the 
S.4 of the SW. 4 of Sec. 15, the N. $ of the NE. 4 and the NW. 4 of 
Sec, 22, the fractional N. 4 of tie NE. 4 and the fractional SE. 3 4 of the 
NE. 4 of Sec. 21, T. 45., RB. 9 E. 

This land is ain the limits of the grant to the Northern Pacifie 
- Railroad Company, the definite location of the line of which road was 

filed in your office July 6, 1882. It was also within that portion of the 
Crow Indian Reservation, made under the treaty of May 7, 1868 (10 
Stat., 649), which was sold by the Indians to the United States on 
June 12, 1880. Tis sale was ratified by Congress April 11, 1882 (22 
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Stat., 42). It, therefore, on that date, became a part of the public 
domain (9 L. D. , 138). 

The only parton of the above described tract that had any claim 
existing to it at the date of the definite location of the road on J uly 6, 
1882, was the tract involved. 

It appears from the evidence in this case that some time in June, 
1882, one David P. Rankin, the defendant respondent went upon this 
land, and er ected the foundation of a house; enclosed the land with a 
fence, and put up notices of his intention i take this land under the 
pre-emption law. At that time the land was not surveyed, the survey 
being made August 4,.and 10, 1886, and was filed in the local office | 
June 25, 1888, | 

At. the hearing ordered hens ne local officers, on June 30, 1893, 
they rendered their decision:in favor of Rankin. Upon appeal, your 
office decision of May 11, 1894, affirmed their recommendation. | 

The question is: will acts of settlement by a qualified pre-emptor, 
who gavé notice by posting that he intends to take the land under the 
pre-emption law, serve to Operas to defeat the grant to the railroad 
company ? | 

It will be noticed that the acts of settlement of Rankin were only 
about a month prior to the date at which the rights of the railroad 
company could have attached. The general rule seems to be that each 
of these cases must depend upon the particular facts surrounding it. 

‘Subsequently to the survey of the land, the respondent made desert 
land application for this, together with other land, thereby abandoning | 
his prior intention of pre-empting the tract, but it does not appear that 
the railroad company can be heard to object to this, as Rankin’s settle- 
ment and occupancy defeated the attachment ad the grant upon the 
filing of the map of definite location. 

The evidence seems to show, without contradiction, an intention 
upon the part of David P. Raukin to pre-empt this land, and such acts 
of settlement and occupancy existing at the date at which the rights 
of the railroad company would otherwise attach, as were notice to the 
world of his intention; and the fact of a change of intention upon the 
part of the respondent thereafter, is a matter in no wise of legal. 
. moment to said company; inasmuch as its right had already ee | 
determined. | 

The decision appealed from. is tieremre affirmed, 
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CONTEST—RELINQUISHMENT—PREFERENCE RIGHT. 
SPROAT v. DURLAND. 


A relinquishment executed after a hearing on a contest, and award of preference — 
right thereunder to the contestant, cannot operate to defeat or impair the right 
80 recognized. 


F Avting Seoretar ‘y Reynolds to the Commissioner of the Coie al Land Office, 
| December 4, 1895. : (OI. G, ) 


“The land involved in the above entitled case is the NE. 4 of See. 34, 
TT. 12.N., BR. 3 W., Oklahoma land district, Oklahoma. 

The noon shows that Katie A. Woodruff made homestead entry for | 
this tract April 27, 1889. Soon thereafter M. C. Lawrence, Otto C. 
Durland, C. W. Ashinger and J. A. Blackburn made applications to 
contest Woodruff’s entry, alleging prior settlement. Durland’s affidavit. 
of contest was filed May 8, 1889, and in addition to the charge of prior 
settlement he alleged the disqualification of Woodruff by reason of her 
premature entry into the Territory. These cases were consolidated, a 
hearing was ordered, at which Blackburn defaulted, and the other 
parties submitted testimony. The local offiice dismissed the contests — 
of Lawrence and Ashinger, reconmended the cancellation of Wood- 
ruff’s. entry, and awarded preference right to Durland. From this 
decision Lawrence, Ashinger and Woodrnff appealed, but by. your 
office letter of September 3, 1892, said decision of the local office was 
affirmed. Lawrence and Woodruff then appealed to this Department. 

On April 22, 1893, and while Woodruff’s appeal was pending before 
this Department, Samuel Sproat, the plaintiff herein, made application | 
to contest Woodruff’s entry, for the reason that she had entered the 
Territory of Oklahoma during the prohibited period prior to April 22, 
1889. He also alleged that Durland.and Lawrence were disqualified 
‘from entering the land in controversy for the same reason. | 

April 29, 1893, Katie A. Woodruff relinquished her entry and with- 
drew her aipenl to this Department. Her entry was canceled and 
Otto C. Durland was allowed to make homestead entry No. 6976. 
. June 1, 1893, M. C. Lawrence filed the withdrawal of his "peal in the © 
local office, . 

In view of Woodruft’s relinquishment, the papers which were in this 
- Department on appeal were returned to your office without action. 
July 3, 1893, Samuel Sproat filed an affidavit of contest against Dur- — 
-land’s entry. This was in the nature of an amendment to his former | 
affidavit of contest referred to above. He alleges : . 
thatthe said entry of defendant Otto C. Durland is illegal and inoperative as | 
against affiant for the following reasons, to wit: Ist. That plaintiff Samuel Sproat 
is and was on April 29, 1893, an actual bona fide settler and resident of and upon © 
said tract on said 29th day of April, 1898, and was settled and residing thereon at 


the very moment that the relinquishment of Kate Woodrutt’s (now Howe) entry 
was filed in said U. 8. Land Office, and had lasting and valuable improvements on 
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said tract, and is entitled to make entry thereof as the prior legal settler thereon, _ 
and that affiant 1s a duly quar ied homestead entryman under the homestead laws — 
-of the United States. | | 

- 2nd. That said entry No. 6976 is illegal and void, as affiant is informed and verily 
believes, for the reason that said Otto C. Durland entered the Oklahoma country and 
upon the lands opened to settlement and entry by the act of Congress of March 2, 
1889,.and the President’s proclamation of March 23, 1889, issued thereunder, between 
the 23d day of March and prior to 12 o’clock noon. of April 22, 1889, in violation of 
said act of Congress and of said proclamation. | es 


August 3, 1893, Sproat filed a motion to have the case held in. above 
ance until the sonst case of Durland ». Woodruff should be disposed 
of, and said motion was granted. 

Tbe action of this Department in the ease of Durland ». Woodruff 
was promulgated by your office letter of J ane 14, 1894, and the case 
was closed accordingly. 

On the day set for the hearing of Sproat’s charges, fees 16, 1894, 
Durland | 
demurred to the affidavit of pontest bern in so far as the same wtiednat o set up . 
any prior settlement on the part of said plaintiff, for the reason that said affidavit. 
of contest wholly fails to state a valid prior settlement claim against this defendant, 
it appearing from the record that this defendant is the successful contestant in the 
case of Otto Cc. Durland *. Katie A. Woodruff e¢ al. , involving ERC tract now in dis- 
pute. 


Defendant sapetitally states that he interposes no objection to the plaintiff’s pro- 
ceeding with the charge of “soonerism ” contained in plaintiff’s complaint. 


The plaintiff thereupon withdrew his allegation that Durland had 
entered the Territory of Oklahoma during the prohibited period, but 
amended his affidavit of contest by charging. that Woodruff’s relin- 
quishinent was not the result of Durland’s contest. Notwithstanding 
this amendment the local office sustained the defendant's demurrer, 
~ From this action the plaintiff ie appealed. 

In your office decision of May 22, 1894, you stated, 

I find the allegation that Woodruft’s relinquishment was not. the result of Durland’s 


contest was sufficient to warrant au investigation, therefore yout action sustaining 
the demurrer is not sustained, 


” 


and you ordered a hearing accordingly. a | 
May 29, 1894. ‘Durland by his a ay filed in your eiies a motion 
for review. | : : 
After a aonmietaion of the ease, your office on Aan ast 3, 1894, 
rescinded your action of May 22, 1894, and refused to allow a hearing 
on plaintiff’s allegations. Whereupon Sproat appealed to this Depart- 
ment. His specifications of error are directed substantially to Wood-— 
rufi’s relinquishment and its presumptive relation to Durland’s contest, 
and the rights of contestant as an alleged prior settler. , 
The principal questions to be considered by this Department. are 
_ whether the relinquishment of Katie A. Woodruff was or was not the | 
result of Otto C. Durland’s contest, and if it was not, then whether the 
fact of her relinquishment gave the preference right of entry to Samuel 


A76 _ DECISIONS RELATING ‘LO THE PUBLIC LANDS. 


Sproat, eranting as alleged that he was a bona fide settler on the land 
at the date of said relinquishment. Also, whether the fact of the relin- 
quishment, on whatever grounds it was executed, can defeat the prefer- 
ence right of Durland gained by his successful contest of Woodruft’s © 
entry. The authorities agree that a relinquishment filed during the 
pendency of a contest is presumptively the result of the contest. Webb 
_ %. Loughrey e al. (9 L. D., 440), and the cases therein ould: 

It has been repeatedly held also, that. ; 


a relinquishment filed during: the pendency of a contest Ww ill not be permitted to 


defeat the right of a contestant, if the evidence submitted warrants concellation of . 


the entry on the charge as laid byhim. O’Connor v. Hall ef al. (13 L. D., 34.) 


Following in the line of these decisions, therefore, your office decision 
of May 22, 1894, was manifestly erroneons. The ordering of a hearing 
for the purpose of investigating whether or not Woodruff’ s relinquish- — 
ment was the result of Durland’s contest was evidently on the princi- 
ple that while a relinquishment filed during the pendency of a contest 
is prima facie the result of the contest, still such a presumption may be 
overcome. The object of the proposed hearing was to allow Sproat an 
opportunity to show that the relinquishment of Woodruff’s entry was 
not the result of Durland’s contest; in which event Durland’s rights 
' would depend upon his ability to sustain the charges as laid by him in 
his contest affidavit. There are many cases in which this principle has 
been invoked and relied upon. But the case before me differs from most 
of the decisions referred to in that the relinquishment was made after 
a hearing on Durland’s contest affidavit was had, after he had proved 
his allegations and had been awarded a preference right of entry. The 
question of whether a relinguishment filed pending a contest is or is 
not the result of the contest, seems to apply to cases where the coutest- 
ant has not already established the allegations of his affidavit of con- 
test. There are maty such cases. There is no question, therefore, that 
where a relinquishment is filed after initiation of contest and before 
hearing, a contestant is given opportunity to establish the truth of his 


allegation; which done, the relinquishment isnot permitted to defeat 


his preference right. By parity of reasoning it follows that a relin- 
quishment filed subsequent to hearing ought not to defeat his entry 
when the contestant has already established his allegations. 

- Granting that the relinquishment in this case was not the result of | 
the contest, and that Durland is thereby thrown upon his ability to 
sustain the charges as laid by him in his affidavit; he has already done 
this to the satisfaction of the local office and your office. He has never 


— invoked the aid of the relinquishment, but independently. thereof has 


proved the charges alleged by him, and consequently the relinquish- | 
ment has no effect on his preference right, no inatter whether it was the 
result of the contest or of purchase. 

It must be borne in mind that. Durland had sane: his preference 
right through his successful contest of Woodrufi’s entry, on the ground 
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of illegality, That right attached prior to the filing of her aliases | 
ment. Durland had proved that Woodruift’s entry was unlawful. Dur- 
ing the pendency of the contest the land was segregated, and by the 
concurring decisions of the local office and your office the right to enter 
this land was given to. Durland. Consequently no act of Woodruft’s 
should be allowed to defeat that right. Woodruft’s relinquishment and. 
the withdrawal of her appeal to this Department left Durland in the 
position he was placed by the decision of September 3, 1892, which.gave 
him preference right. In her relinguishmeut and the withdrawal of her — 
_ appeal to. this Department Woodruff surt endered every right she was 
contending for in said appeal. The concurring decisions of the local 
office and your office had never been reversed. The action of this - 


Department in returning the papers without further action, after the. | 


-relinquishment was filed and the appeal withdrawn, was virtually a 
- judgment ot cancellation in favor of Durland; and the basis of that... 
-action was a presuinption that the relinquishment was a result of the 
contest. And the contest of Sproat cannot be regarded in any other 
light than a proceeding to vacate or annul a judgment of the Depart- 
meut already rendered. | 

A second contestant cannot question collaterally the sufficiency of the evidence 
upon which the judgment of cancellation in a prior contest against the same entry 
-isfounded. Campbell v. Middicton ef al. (7 L. D., 400.) | 

Even if it were material to know the cause of Woodruff’s relinquish- 
ment it might be very well presumed from the circumstances. Her > 
entry was held for cancellation by the concurring decisions of the local 
office and your office, and pending her appeal she filed the relinquish- - 
ment: This made action by this Department on her appeal unneces- 
sary; but to all intents and purposes her entry was canceled. The fact 
of her relinquishment did not. affect the concurring decisions, as to 
cancellation, already rendered. And with these concurring decisions 
before it, and the subsequent relinquishment by Woodruff and the 
withdrawal of her appeal, this Department could very legitimately con- 
clude that said relinqguishment was the result of Durland’s contest, to 
whom had already been awarded the preference right of entry. And 
this notwithstanding the corroborative affidavit filed by the plaintiff. 

While it is argued, that where the relinquishment is not the result of 
- the contest no preference right attaches, and that the purchaser of a 
relinqguishment pending his contest acquires no preference right as 
against a settler on the land, yet in the case before me the contestant 
Durland had already secured his preference right by proving the charges — 
set forth in his affidavit; a right which could not be defeated. by the 
act. of relinguishment on the part of the entrywoman whose entry he 
had successfully contested. It can hardly be claimed that a relinquish- 
ment executed subsequent to a hearing and award of preference right 
can have a retroactive influence to delay or defeat the exercise of that — 
right. It seems fair to suppose that had there been no relinquishment, 
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and takin g all the circumstances surr ounding this case into considera- | 
tion, the case pending on appeal by Woodruff would have resulted in ~ 


gent the concurring conelusions already reached. From the. | 


standpoint of equity alone, it would seem that Durland should not be 
deprived of the fruits of his diligence. 3 

It is unnecessary to consider at length whether or cn plaintiff's con- 
test affidavit stated any cause of action on his claim of prior settie- 
ment. Durland filed his affidavit of contest May 8,1889. His right 
attached. by relation as of the date when his affidavit was filed (West- 
enhaver v. Dodds, 13 L. D., 196). Besides, iu. view of Durland’s suc- 
cessful contest against Woodruff’s entry, the allegation of prior settle- 
ment is immaterial (Paulson. v, Richardson, 8 L. me 597 ; Gilmore Ve 
Shriner, 9 L. D., 269). 

me therefore affirm your office decision. ot August 3, 1894, wherein you 
oeny the pane a hearing. 


TOW NSILTE ENTRY—CONTIGUOUS TRACTS—MINERAL LANDS. 
McCHRYSTAL ET AL. v. EUREKA TOWNSITE. 


A townsite entry may be allowed to embrace non-contiguous tracts where the orig- 
inal application was for contiguous Jands, and the subsequent non-contiguity 
is caused by the exclusion of mineral lands covered by said application. a 


| Acting g Seer etary Reynolds to the Commissioner of the General Land Office, | 
December 4, 1895. | (ELM. RB.) 


.. This case faralaes the W. 4 of the NE. 4, ‘the Kd ie the NW. 4, NE. 4+ 
of the SW. 4, and lots 2-and 3, of Sec. 18, T. 10 8. R. 2 W., and NE, 4 
of SH. 4, the SE. 4 of the NE. 4 Zp of See. 13, T. 10 g., R. 3 W., Salt es 
‘City land district, coer | 

The record shows that on November 17, 1890, Charles Foote, arpa 
judge of Juab county, Utah, applied to wake adh entry, under section - 
4387 of the Revised Statutes of the United States, of a tract of land for. 
the benefit of the inhabitants of Eureka in said county. - 3 

On November 26, 1890, the application was rejected because | 
the application does not describe the land by legal subdivisions, and while the. tract 
is alleged to be non-mineral in character, certain mining locations and entries within 


the area applied for are excluded, thus leading to the conclusion that the land i 18 
mineral and not subject. to townsite entry. 


From that decision no appeal was filed, but, anata: on Janu- 
ary 23, 1891, another application was filed by the same party, for the 
benefit of die same townsite, for the above described tract. 

In the affidavit of the applicant, corroborated by one McMurphy and 


~ one Price, it is set forth that the land was occupied by about. twenty- 


five hundred persons and that there were situated thereon ten stores, 
four hotels, fifteen saloons, one Odd Fellows’ building, one bank, one 
school house, three churches and six hundred dwellings. It was also 
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set out that there were various mining Moriny which had never been 
surveyed, located on the land, and that it was therefore impossible to 
exclude them, even if it were so desired; that in fact all the land included 
within said application for patent was non-mineral in character, and — 
applicant asked that a hearing might be ordered to determine— 


_ First.—The mineral or non-mineral character of the lands her ein applied for; 

_ Second.—The fact of prior occupancy as herein set forth; ol 
Third.—Of other matters materialin determining the rights of a townsite applicant. 
as against all other pares in interest. 


On November 23, 1890, it being at a time Satan the date of the 
rejection of the first applGAtOn and the filing of the second, John - 
McChrystal filed a corroborated protest alleging that the ground em- 
braced in the first townsite application is mineral in character, and 
praying that a hearing might be ordered to determine the truth of the 
protestant’s allegations. 

The local officers ordered a fair and set June 1, 1891, as thé date . 
therefor. The hearing was called on Angust 12, 1891, v which time 
Judge Foote filed a relinquishment of so much of the ground applied’ 
for under the townsite application, as was within the limits of the Last. 
Chance, and the northern extensions of the Zulu, the Valley, and the 
Ridge mining claims. 

On August 13, 1891, being the year following the date of the filing of 
the protest of McOhrystal and the day succeeding the filing of the 
- relinquishment of J udge Foote of the above described tracts, M. L. 
Powers e¢ al., filed a protest against said townsite application. Prior 
to this time, 7 August 1, 1891, the local officers notified your office of 
their action, as has been set out, and requested that entries Nos. 1621 
and 1651 for the Coffer lode and the W. W. ©. lode and mull. ee be sus: 
pended for conflict with the townsite application. 

On September 2, 1891, your office notified the local officers to sus- 
pend the hearing adeno’ until further advised. 

On September 25, 1891, your office informed the local officers ae 
their proceeding in ey: a hearing was irregular, for the reason 
that it appeared that. final certificates had issued for a portion of the 
land involved, but waived the irregularity. They were, however,. 
directed to continue the hearing to determine— 

First.—Whether the lands embraced in the townsite application, or any portion | 
_ thereof, were known to be valuable for mineral at the date of said application, Jan- 
uary 23, 1891, and if any are found to be thus valuable, clearly designate the same; 

Second.— Whether the lands, or any portion thereof, were ascertained to be valua- 
ble for mineral subsequent to said townsite application and prior to their use and 


occupancy for residence and business purposes, and if they are so found, the same 
onid be clearly identified and Btated.  ss—S—“—sSSCSCs‘“CNNCNCNCONNOCOSCSS = 





~ Owing fo instructions sent, the judge of the district court of Juab 
county, instead of the probate judge, made an application, but under 
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the departmental decision of August 22, 1892. (15 L. D., 205), in the 
Woodruff Townsite case, it being there held that— | 


The probate judge in the Territory of Utah is the judge of a ants court, and as" 
such judge i is the proper officer to perfect a townsite entry for an URICOLpOt aed 


- town in said Territory— 


‘the application of John W. Biackwaent district judge, was treated by 
your office as being without force or effect, and the case comes up upon 
the application, as has been set ont, of the probate judge. 

Upon the hearing ordered, the local officers rendered their decision 
in favor of the tewnsite Ca tiieles aud upon appeal, your decision of 
‘September 27, 1893, was rendered in which was sustained the action 
of the local officers. Further appeal brings the case before the Depart- 
ment, the errors alleged being upon the following grounds: 

' BPirst.—In holding that the land is non-mineral in character; 

Second.—In not considering the questions of ao as between the mineral and 
townsite claimants; : : 

Third.—In not finding that the town of Eureka proper is upon n the excluded ground 
and not upon the land applied for; 7 

Fourth.—In not finding that the townsite is for Siestiniive a and not for 
the benefit of the whole; 

- Fifth.—In not finding that the townsite application is of tle same ehacnorer as the 
. excluded ground; 

Sixth.—JIn not finding that all the ground applied for is inineral i in character. 

. Examination has been made of the voluminous record in this case—. 
the hearing upon which extended over several months—which contains 
‘much irrelevant matter that would not have been before the Depart- 
ment had the local officers exercised the discretion vested in them by. 
rule of practice 41—“To summarily put a stop to obviously irrelevant 
questionin gy 
There can be no question of the fact that cael a town as Eureka 
exists, but it is contended by the mineral claimants that the major por- 
tion of this town is upon that part of the land included within the 
mining claims that were excluded from the application for patent by | 
the probate judge. An examination of the record upon this point 
shows that a considerable portion of the business part of the town is, 
in fact, so excluded, but it does not bear out the contention of, the 
mineral claimants that the application is for land upon which the town 
has not been built. The greater portion of the town is upon the land 
for which patent is now asked, the paprovements thereon sas ta 
to over $200,000.00. 

Upon this question as to the character of the land, it appears that it 
was returned by the surveyor-general as non-mineral in character, and 
your office decision and that of the local office concur upon the finding 
of fact that the land within the application was properly so returned. 
In the main I find that the evidence justifies the decisions heretofore 
rendered in this case, with the following exceptions: 

It is in evidence that the character of the land east of. Church street, 
or a line in the neighborhood thereof, is non-mineral in character, but 
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it is practically admitted by witnesses for the fia aes that the land 
west of that street is of a different nature and is mineral in character, 
_ or, to speak more specifically, the Norway and Ole Bull mining claims 
are of such character. 

In addition to the positive testimony of the witnesses for the mineral | 
claimants, that these claims with others were mineral in character, the 
witness Henderson, for the townsite, locates the line of fearon 
between the mineral and nou-mineral ground as being east of the shaft 
on the Norway claim, and testifies that the Ole Bull claim is mineral 
in character. The witness Jones, an expert in behalf of the townsite, 
after testifying to the existence of this line of demarkation between 

the mineral and non-mineral Jand in the neighborhood of Church street, 
says that “the Norway might pay.” ‘The witness, Price, who is one of 
' the corroborating witnesses for the townsite, in speaking generally of 
- the non-mineral character of the land within the townsite, says that he 
would except the Nor way from such lands. | 

The action of the townsite claimants themselves in excluding the 
Last Chance and the northern extensions of the Zulu, Valley and Ridge 
mining claims, said claims lying along the western border of the town- . 
site application and being, with the exception of the northern extension 
of the Ridge, west of Church street, and the fact of the acknowledg- 
ment by them that the land so excluded is mineral in character, are 
additional reasons why the Norway and Ole Bulli claims should also be 
‘withheld from the land to be patented for said townsite application, and 
it is not the purpose of this decision to recognize the character of these 
claims further than has been set out. | 

- In consideration of the testimony of the witnesses for the townsite 
claimants, as has been set out, and of the action of said claimants in 
relinquishing the claims named, I am led: to believe that the character 
of the land within the Ole Bull and Norway claims is such as would 
justify a prudent business man in further expenditures upon these min- 
ing claims, despite the fact that as yet no mineral in paying quantities 
has beeu taken from their workings. I therefore direct the exclusion 
of these claims from the patent to the townsite. | 

Your office decision asserts that the vowneile application is in contict 
with the following claims: . 

The Red Bird lode, M. E. 860, patented November 12, 1883; 

The Alpha lode, M. EK. 926, patented January 12, 18385; 

The Talisman lode, M. E. 928 , patented July 23, 1884; 

The Ridge lode, M. E. 945, paeeniad May 12, 1885; 

The Coffer lode, M. E. 1621, patented April 93, 1892; 

W. W. ©. mill-site, M. E. 1651, patented May 11, 1892. 

The townsite application for these tracts is therefore rejected. 

Said application is also found to conflict with the following mining 
claims: The northern extensions of the Zulu, Ridge and Valley lodes; 
the Last Chance lode; all of which have been excluded by the townsite 
application. Said application likewise conflicts with the Granite lode, 
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the northern extensions of the Eagle and Blue Bell lodes, the Boom — 
mill-site, the Augasta mill-site, the Wolf Tone lode, the Homestake 
lode; and the Home Rule lode. Also with the Diablo, the Robert E. 
Lee, the Little Chief, the Acquarius, the Mary L. mill- site, the Horn 
Silver mill-site, the Salamon’s Treasure mill-site, the W. H. Wilton 
mill-site, the Anaconda mill- -site, and the Homestake mill- site. 

. There being no objection to the relinquishment by the townsite of the — 
: land within the Last Chance and the northern extensions of the ayy 
Valley and Ridge lode claims, it is accepted. | 
The Boom mill-site was located October 1, 1887, and on January 4, 
1891, mineral application No. 1966 was filed therefor. It appears that 
the ground is non-mineral, is used and occupied for mining purposes, 
and was located long prior to the townsite application. The applica- 
tion for the area embraced by said mill-site is therefore rejected. __ 

- The Augusta mill-site has, since the commencement of this cause, 
dismissed its application for patent and abandoned the same. oO 
The disposition of the various mineral clainis made by your office 

decision, with the exception of the Ole Bull and Norway, is affirmed. 
The exclusion by the company of. the mining claims enumerated, 
leaves a tract of land within the townsite application, lying south aad 
south-west of the Last Chance and north of the northern extensions of 
the Valley and Zulu claims, and non- contiguous to the rest of the land 
applied for. ; 
_ This case is not similar to one in which. a townsite Soplicat oie was 
originally made for patent for non-contiguous tracts, and while not 
wishing to express an opinion upon such a case, it is sufficient to 
say that the original application here was for contiguous tracts which, 
by reason of the segregation and exclusion of certain mining claims, 
have become non-contiguous. Inasmuch as the original application. 
was for contiguous lands, I see no reason why patent should not be 
issued for the non-contiguous tracts. 
-- The decision appealed from is accordingly modified. 


TOWN LOT—RAILROAD. RIGHT OF WAY. 


C. W. MORRIS. - 


Land embraced wiibins an approved location of a railroad ment of way is not subject | 
to. subsequent appropriation as a town lot, : 


Acting Secretary Reynolds to the Commissioner of the General Land Office, 
December 4, 1895. (Ei. H.W.) - 


The above named petitioner, C. W. Morris, is an applicant tor deed 
to a lot on the right-of-way of the Chicago, Rock Island and Pacific | 
Railroad, in Enid, Oklahoma. 7 

. By the act of Gonwrer: of March 2, 1887 (24 Stat., 446), the railroad 
company was granted a general right-of-way one naires feet wide, 
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and one hundred feet additional through depressions: A map sub- 
mitted by the company, showing a right-of-way two hundred feet wide 
through the land upon which the town of Enid 1s now situated, was 
approved by the Secretary of the Interior March 30, 1889, and the 
survey and plat of the town-site, showing the same, was approyed by 
the Commissioner of the General Land office September 14, 1893. 

| After the country was opened to settlement, this applicant, and other 

“persons, went on this right-of-way and surveyed and platted twelve 
lots between the fifty-foot and one hundred-foot limits, and numbered. 
them from A to M, excluding J. Morris’s application is for lot B. 

The trustees meee the application, and Morris appealed. The 
Commissioner of the General Land office affirmed the action of the 
trustees, and then Morris appealed to the Department... 
- There is no error in the decisions of the offices below. The right. of- 
way granted. by the act of Congress had been detinitely located, and. 
_ the location confirmed by the Secretary of the Interior, and was not 
subject to entry. Moreover, the trustees can only make deeds to lots. 
-embraced in the townsite entry, and according to the survey and plat. 

The decision of the Commissioner of the General Land office is 
affirmed. : : 


HOMESTEAD ENTRY—SECTION 2, ACT OF JUNE 15, 1880. 
HAGGERTY v. NEW ORLEANS Paci¥ic Ry. Co. 


An exercise of the right of purchase accorded by section 2, act of June 15, 1880, as 
to part of the land covered by a homestead entry, exhausts the DENY Hees of 
purchase conferred upon the entr yman by said act. : 


Acting Secretary Re ynolds to the Commissioner of the General Land Office, | 
(J. 1, H.) December 4, 1895. (F. W. ©.) 


I. have considered the appeal filed by J. D. Haggerty, assignee of 
Joseph Marcantel, from your office decision of October 20, 1894, deny- 
ing the application made to purchase under the ets of section 
two of the act of eoee 15, 1880 (21 Stat., 237), the W. 4 of the NW. 4 
and NK. 4 of NW. 4, See, 13, T 68., R. 1 W., New Orleans land dis. 
trict, Louisiana. 

On March 26, 1873, Joseph Marcantel made homestead entry for the. 
entire NW. 4 of said Sec, 18, which entry he relinquished February 8, 
1880. Following the passage of the act of June 15, 1880, to wit, on 
March 20, 1883, Marcantel purchased the SE. 4 of the NW. 4 of said 
section, under the provisions of the act of June 15,1880. The balance 
of the NW. 4 was selected by the New Orleans Pacific Railway Com- 
pany, in whose indemnity limits the tract lies, December 28, 1883, on — 
account of which selection the company is laying claim to the land. - 

On December 19, 1892, Marcantel presented a second application to 
purchase under the act of June 15, 1880, said application covering the 
W.4o0f the NW. 4, the NE. 4 of the NW. 4 of said section 13. Said 
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application was rejected by the local officers on account of the pending 
selection made by the railroad company, an om a action he appealed 
to your office. | 

Your office decision of October 20, 1894, sustained the action of the 
local officers, from which an appeal fad been taken to this Department. 

The appeal is | taken by J. D. Haggerty, as assignee of J pee Mar- 
cantel. 

Haggerty claims to have purchased Marcantel’s iptite under his 
application on September 12, 1893, for which he paid $155. In the ap- 
peal it is further set ‘up that Mar piel has ew since these proceedings 

were begun, 

Admitting that Joseph Marcantel had the right to purchase the land 
covered by his homestead entry under the act of June 15, 1880, yet by 
his purchase of a portion thereof he exhausted his right, the same being 
in effect a completion of his homestead entry as to the tract purchased, 
Nix v. Allen (112 U.8., 129), The balance of the land covered by his 
entry was therefore properly subject to the company’s selection on 
_ December 28, 1883, and Marcantel gained no right by the presentation 
of the second ‘application to purchase, on December 19, 1892, which could 
be transferred to Mr. Haggerty. | 

Your office decision is accordingly affirmed. 


it: 


COMMUTED HOMESTEAD—EQUITABLE ACTION. 
OW. T. STEVENS. 


Where the commutation of a homestead entry is allowed on a period of residence 
less than that required by law, and the entryman thereafter in good faith sells 
‘one of the tracts covered by his entry, he may be permitted to furnish supple- 
mental proof showing subsequent residence on the unsold portion of ‘his claim, 
and his entry thereupon be submitted for equitable action. 


Acting Secretary Rey ynolds to the Commissioner of the General Gana Office, 
(J. E. H.) | December 5, 1895. 7 (J. L. McC.) 


W. T. Stevens has appealed from the decision of your office, dated 
June 28, 1894, holding for cancellation his homestead entry for the SW. 
4 of the SW. 4 of Sec. 21, and the NW. tof the NW. 4 and lot 4 of Sec. 
28, T. 37 N., R. 9 E., Wausau land district, Wisconsin. — 

The ground of said decision was that the entryman had not resided 
upon the tract described for fourteen months after date of entry, as 
required by section 2301 of the Revised Statutes, as amended by section 
6, act of March 3, 1891. 

The record shows that Stevens filed his application January 18, 1891, 
claiming settlement December 20, 1890 (the date when the land was — 
opened to settlement). On that same day (December 20, 1890), one 
James Brown made homestead entry for the land, which entry was _ 
relinquished and canceled on June 11,1891. From the date of Stevens’ 
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entry, September 21, 1891, until commutation proof, was one month and 
seventeen days. | 

It is clear that the proof was properly rejected.. 

At some time subsequently to final proof the entryman sold lot 4 of 
the tract. described (said lot 4 containing thirty acres); and your office 
finds that the entryman 3 
is thereby disqualified to and is unable to make supplemental proof, since he cannot 
do so. as the actual party in interest, nor complete ae proof by the non-alienation 
affidavit required. 

Therefore your office not only rejects the final proof already made, but 
holds the entry for cancellation. : | 

Mr. Stevens states, under oath, that he made proof 
believing that six months’ residence was all that was required to enable him to com- 
mute, and was so informed by the officers of the local laud oftice; that since the time 
of making final commutation proof he has cultivated his homestead and raised crops 


thereon each year, and has planted a crop the present season; that . . . . . 
he has three acres under cultivation and has cleared several acres more. 


He states further that he has not sold nor alienated any portion of 
said homestead except said lot 4 of Sec. 28, as aforesaid. | 

There is no legal prohibition against selling after having made final 
proof, and there is nothing whatever to show bad faith on the part of 
the entrynian, who undoubtedly believed at the time he sold that he © 
had a right to sell. In view of the facts above set forth, I think he. 
should be allowed to make supplemental proof showing residence for 
at least fourteen months after entry upon the unsold portion of the | 
land; after which (inasmuch as it will be impossible for him to make a 
non-alienation affidavit), the entry may be submitted to the board of 
equitable adjudication for confirmation. 

The decision of your office is modified accordingly. 


| eeercinihdanenest t 


HOMESTEAD ENTRY—CONFLICTING SETTLEMENT RIGHTS. 
HOPKINS v. WAGNER ET AL. 


In a case involving priority of settlement wherein it cannot be determined which of 
the parties was the first settler in fact, the claimants may make an amicable 
division of the land; or, in the event of their inability to agree, the right to 
make entry may be aavarded to the highest bidder. 


Acting ecneneny, Reynolds to the Commissioner of the General Land Office, 
December 5, 1895. | (I. D. ) 


All parties in the case of Horace E. Hopkins v. Curtis L. Wagner 
and Montraville M. Duncan, appeal from your office decision of June - 
25, 1894, in which you hold that: because of failure of proof showing 
prior settlement of either, and failure on the part of said parties to 
effect a compromise, the naa shall be offered to the pepe bidder of 
said parties. 
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The land involved is the SE. } of Sec. 8, 1.16 N., R. 7 W., I. M., 
‘Kingfisher land district, Oklahoma. This land is within the Cheyenne 

and Arapahoe reservation, which was opened to settlement April 19, 
1892, at twelve, m . 
_ April 19, 1892, Denean filed soldiers’ declaratory statement. April 
20, 1892, at 10:19 a. m. , Wagner made homestead entry for it, and. 
‘iuriediately afterward, Ai the same day, one W. A. Taylor applied to 
make homestead entry which was rejected because of Wagner’s prior _ 
entry, and at 11 a. m., of the same day, Hopkins applied to make home- 
stead entry which me also rejected for the same reason. 

-May 11, 1892, Duncan made homestead entry under his prior | 
soldier’s declaratory statement. | 

May 20, 1892, Hopkins filed his affidavit of contest, mies his own 
prior sétflonient 

At the hearing, after notice to all parties, Taylor failed to appear. 
The evidence is voluminous and a careful reading of it leaves the mind 
in hopeless uncertainty as to which of the three men, Dunean, Wagner, 
or Hopkins, reached the land first. 

The local officers say in an elaborate opinion: 


-In fact we believe thatitis absolutely impossible for this office, or any other party, 


to say with any degree of certainty, or satisfaction to themselves, which was really 


the prior settler on the land in dispute. 
And your office decision says: 


T am utterly unable from the record now before me to determine who is the nist 
settler. . 


Hach of the three has followed up his apparently imeancous settle. 
ment by improvements, and continued to reside on the land in wnat 
seems to be entire good faith. 
To dismiss the contest on the ground that Hopkins has failed to show 
_ his prior settlement by a preponderance, leaves Duncan and Wagner 
_ standing in the case, so that the ruie requiring Drepondetanee can not 
be applied. 
Your office decision held that, under the circumstances the three 
claimants would be permitted to make an amicable division of the one 


~ hundred and sixty acres, and that in case of their inability to agree 


the local officers should sell the land to the highest bidder between aad 
three parties. : 

Your office decision is affirmed and the parties are given sixty days, 
from notice of this decision, within which to agree, after which the local 
officers, after proper notice to said parties will offer them the land as 
herein decided. 
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RAILROAD GRANT—WITHDRAWAL ON GENERAL ROUTE—INDEMNITY | 
WITHDRAWAL. . 


NORTHERN Pactric R. BR. Co. ET AL. 0, LILLETHUN. 


The withdrawal on general route contemplated by section 6, act of July 2, 1864, 
extends cnly to lands within the primary limits of the grant.. 

A withdrawal of land for indemnity purposes in violation of the provisions of ie 
grant, for the benefit of which the withdrawal is made, confers no right upon 
the grantee, and is no bar to the acquisition of settlement. rights. 

An application to enter, pending on appeal, precludes the allowance of an indemnity 

selection for the land covered thereby. 


- Seer etary Smith to the Commissioner of the General Land Office, Peusiher 
12, 1895. - (F. W. @, 


I have considered the appeals by the St. Paul, Minneapolis and’ 
‘Manitoba Railway Company and the Northern Pacific Railroad Com- 
pany, from your office decision of June 22, 1887, holding for allowance 
the application by Christoffer T. Lillethun to enter the N.$of the SE.4 
and the NE. 4 of the SW. £and lot 1, of Sec. 29, T, 185 N., R. 48 We 
fifth p. m., Minnesota: 

_ This land is within the primary ten miles limits of the grant made to 
aid j in the construction of the St. Paul, Minneapolis and Manitoba Rail- 
way Company (St. Vincent Extension) and was also included within a. 
withdrawal upon the filing of the map of general route by the Northern 
Pacific Railroad Company, but upon the definite location of the last 
mentioned road, it fell without the granted, and within. the indemnity 
limits, and an pplication to select the same as ind omunty: was Dre: 
sented by said company July 8, 1885. 


Lillethun’s application to make entry of the land was ‘resented in - 


1883, and in an affidavit accompanying said application he alleged 
settleinent in 1876. It might here be stated that on June 23, 1880, the 
governor of Minnesota executed a relinguishment of all slat on 
account of the Manitoba grant in favor of Lillethun, under the State 
act of March 1, 1877 (Special Laws of Minnesota, 1877, page 257). 

In view of fhe decision of the supreme court in the case of the 
Northern Pacific Railroad Company v. The St. Paul, Minneapolis and 
Manitoba Railway Company (139 U. 8., page 1), said aelaquieancnt: is 
not material, for the reason that the withdrawal on account of the map 
of general route of the Northern Pacific company served to defeat the 
operation of the grant for the Manitoba Railway Company, and your 
action denying the claim of said last- mentioned company: is. therefore 
‘affirmed. 

The land being within the indemnity limits of the grant for the North- 
ern Pacific Railroad company it can have no claim thereto prior ‘to the 
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presentation of its application to select on January 8, 1885, Jennie L | 
- Davis v. Northern Pacific Railroad Company (19 L. D., 87.) 

- Said decision is a re-affirmance of the Guilford Miller decision (7 L. D., 
100), in which it was held that— | | 


The language of section six of the granting act, which expressly directed that the 
homestead and pre-emption laws should be ‘ extended to all other lands on the line of 
said road when surveyed, excepting those hereby granted to said company,” was a 
mandate effectually prohibiting the exercise of the executive authority to withdraw 
any ‘‘lands on the line of said road;” and an order, made on definite location, con- 
tinuing in effect, for indemnity purposes, such a withdrawal is in violation of law 
and without effect, except as notice of the limits within which the pompany would 
be entitled to select indemnity. | | 


In the argument of this case the before referred. to decisions are 
attacked on two grounds, viz: 

1. That the withdrawal contemplated by the statute was of both the 
grauted and indemnity lands and, — | 

2. That the withdrawal harevorore made of the sauitiie ts lands on 
account of this grant was, while in force, a bar to the aequirement of 
settlement rights. 

As to the first proposition, Tam very iba that what was intended | 
by the statute making the grant for this company was only to withhold 
the lands to the extent of the primary limits upon the filing of the map 


» of general route, ior until definite location of the road, there can not be 


Said to be any loss to the grant, and until then no right to indemnity — 
exists. | 

It has been the uniform construction by this Department that the — 
withdrawal contemplated by the sixth section of the act of July 2, 1864 — 
(13 Stat., 365), upon the filing of the map of general route, was auly of . 
Jands within the primary limits. 

Against this uniform construction it is urged that the sixth section 
clearly contemplates the withdrawal of the odd-numbered sections in 
both the primary and secondary or indemnity limits, where it extends 
the homestead and pre-emption laws to all other lands on the line of | 
the road, except those “hereby granted” to said company. And it is 
said that inasmuch as indemnity lands, as well as lands within the pri- 
mary limits, are granted by the act, the former as well as the latter 
come within the designation of the lands “hereby granted.” 

It is true that when the railroad company obtains title to indemnity 
lands it is because of the grant and in this sense it may be said that 
indemnity Jands are granted. 

But because of this I do not think that the words “hereby granted”, ee 
as used in this grant, are intended to embrace indemnity lands. These 
words, or others of like import, are to be found in most of the congres- 
sional grants in aid of the construction of railroads. And this Depart- 
ment and the courts have almost uniformly held that, in the terminology 
of the laws relating to these grants, such words have a distinet and well 
known meaning, and are used to describe lands which may be found | 
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within the primary limits upon definite location. Says the Supreme 
Court in Barney v. Winona R. R. Co. (117 U.S., 228-232)— 


In the construction of land grant acts, in aid of railroads, there is a well-established 
distinction observed, between “granted lands” and “indemnity lands,” ‘The former 
are those falling within the limits specially designated, and the title to which 
attaches when the lands are located by an approved and accepted survey of the line | 
of the road filed in the Land Department, as of the date of the act of Congress. 
_ The latter are those lands selected in lieu of parcels lost by previous disposition or 
reservation for other purposes, and the title to which accrues only from the time of 
their selection. It is these ‘‘granted lands” of the prior grant falling within the 
six-mile limit that, in our opinion, are reserved, and not the Deere indemnity lands 
which might be subsequently acquired. 


Again, the provisions relating to the indemnity lands in this grant as 
in others, require that they “shall be selected” by the company under 
the direction of the Secretary of the Interior. In the case of the St. 
Paul R. BR. Co. v. | Winona kk. R. Co. (112 U.58., 720-730), the Supreme 
Court said— | | | 
both the acts of 1864 and of 1865 speak of the additional sections to be selected, a 


word wholly inapplicable to lands in place, which are not ascertained by pelea tian 
but are fixed and determined by the location of the line of the road. 


It is not necessary to make further citations as to a con struction SO, 
well settled, and which may be said, emphatically, to be uniform.’ 

It is true thats In some instances ihe statutes require the land depart- 
ment to withdraw the indemnity lands from sale, settlement or. entry, 
as was done by the act of March 3, 1865 (13 Stat., 526), where it was 
directed that as soon as the naps were filed “‘it shall be the duty of the 
Secretary of the Interior to withdraw from market the lands embraced 
within the provisions of this act;” or in the act of J uly 4, 1866 (14 
_Stat., 87), where the same language was used. 

But these instances are few and exceptional, and in every one of them 
it will be found that there was,an express direction, or its equivalent, 
not merely to withdraw the lands “hereby granted,” but all the lands 
which are so located, that they may pass to the company either as 
granted or indemnity lands. | | 

The act under consideration does not, in my opinion, admit of any 
such. construction. Clearly there is no express direction as in the last 
acts cited. And not only is there nothing to justify an implication to 
that effect, but the whole context of the sixth section seems to repel 
any such contention. But we are not without judicial construction as 
to the extent of the teen withdrawal on filing of the map of gen- 
eral route. 

It is to be recollected that the graut to the Northern Pacific was s of 
twenty alternate sections per mile on each side of the line of the road, 
constituting a belt of forty miles in width on each side, in the territories, ° 
and of ten alternate sections on each side, constituting a belt of twenty | 
miles on each side in the States. | 

In the case of Buttz v. Northern Pacific R. RB. Co. (119 U. 8., 55), . 
where the court was considering the matter of the statutory withdrawal 
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ou may of general route in the then Territory of Dakota, it was said 

that upon the filing of that map.“‘the law withdraws from sale or pre-. 

emption the odd sections to the extent of forty miles on each side” of | 
the line of road. And in the case of the St. Paul and Pacific R. RB. Co. 
. % Northern Pacifie R. BR. Co. (139 U.8., 1-7), where the question related 
to the withdrawal on map of general route in the State of Minnesota, 
the court say that, upon the filing of that map, the withdrawal was of 
the odd number ed sections “within twenty miles on each side of said 
line, for the benefit of the company. ” 

Thus, it is plain that the Supreme Court construes the act to with- 
draw only lands within the primary limits when it orders the withdrawal 
of the odd sections “hereby granted.” _ » 

For the support of the second proposition, viz: as withdrawal was 
made of indemnity lands upon the definite location of this road that 
the same was a bar to settlement while it existed, the decision of. the 
- Supreme Court in the case of Wood v. Beach (156 U.S., 548), is referred 
to. In this case the court finds that the fourth section of the act of 
July 26, 1866 (14 Stat., 290), making a grant for the Missouri, Kansas | 
and Texas Railway, directed the withdrawal of the indemnity lands and _ 
that the executive order issued was in obedience to the direct mandate. 
of Congress. | 

It was accordingly. held that Wood acquired no sai obie rights by 
the occupation and settlement made after withdrawal. 

_. In this decision the court quotes approvingly from Wolsey v. cil 
man (101 Uz. S., 755), based on Riley v. Wells. 

In these cases the withdrawals in question while not based upon 
statutory direction, were made in the exercise of a wise discretion and | 
under grants high contained no legislative jnhibition neers such 7 


withdrawals. 
For this reason the cases depended upon by counsel, can in nowise 


influence my action in considering the effect to be given to the indem- 
nity withdrawals made on account of the Northern Pacific gre ant, the 
sixth section of which contains, under the previous construction of this. 
Department with which I concur, an inhibition against the withdrawal 
of indemnity lands. 

Prior to January 8, 1883, és date of the presentation of-the com- 
‘pany’s application to alee ane land, Lillethun had presented his appli- 
cation which was at that time pending on appeal from the rejection of 
the same by the local officers. Lillethuu’s application was a bar to the 
selection by the Northern Pacific Railroad company and your office 
decision sustaining the rejection of the company’s application to select 
this land is therefore affirmed and Lillethun will be permitted to make 
. entry as applied for. 
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Exiwoop R. STAFFORD ET AL. 


Motion for review of- departmental decision of October 11, 1895, 21 
L. D., 300, denied by Acting Secretary Reynolds, December ae 1895. 


—_— 


J URISDICTION—COMMUTED HOMES ‘TEAD—EQUITABLE ‘ACTION. 
FRANCIS A. LOCKWOOD. 


It is within the power of the Secretary of the Interior, by virtue of his supervisory 
authority, to correct (sua sponte) what appears to have been erroneous in his 
former action, where the subject matter is yet under the jurisdiction of the 
Department. . 


The decision in the case of Herbert H. Augusta (on review), 21L.D., 200, cited and 
followed, and the former action herein accordingly modified, with directions for 
the disposition of suspended cases invelving the same question. 


Acting Secretary Reynolds to the Commissioner of the General Land Office, 
Gio). | December 16, 1895. (J. L. MeC.) 


On March 15, 1893, the Department rendered a decision in the matter 
of the commutation homestead entry of Francis A. Lockwood, for cer- 
tain land in the Waterville land district, Washington. | 

Lockwood had made homestead entry of said land on March 18, 1891; 
and on September 23, 1891, he offered final proof. 

The final proof aioe ed that he settled upon the land in May, 1890; 
that during that month he built a house thereon, into which he pioued . 
‘on June 2, ensuing; that he continued to live upon the land thereatter, - 
until final proof, and in the interim broke forty acres of land, dug two 

wells, set out thirty fruit trees, and put up more than a mile of fence. 
His final proof was approved, and he was allowed to make cash 
entry of the same. | 

The papers were transmitted to your office, which suspended his” 
entry “for the reason that proof was not nade in conformity with 
- section 6 of the act of March 3, 1891, which requires fourteen months’ 
4 residence from date of entry.” 

Lockwood appealed to the Department, which affirmed the decision 
” of your office (16 L. D.; 288). 

He was served with A copy of said departmental decision, but took 
no action with reference thereto. 

-On December 14, 1893, one C. W. Fr ench filed a petition setting 
forth that on April 26, 1892, he purchased the land in question, from. 
Lockwood, for a Valnaule consideration and in good faith; that it was 
impossible for Lockwood to return to the land to reside, or to make a 
non-alienation certificate; and he prayed that the case might be refer red 
to the board of equitable adjudication for confirmation. | 

This application was denied by your office, and, on appeal, by the 


Department (20 L. D., 361). 
On May 8, 1895, your office was directed to suspend action in said. 


case until ene advised. 
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Since the last named date, a careful iotonaderauon of the question 
involved has been made, particularly in the case of Herbert H. Augusta, 
on review (21 L. D., 200). Augusta’s entry was referred ‘to the board 
of equitable adj adication: 7 

It is within the power of the Seer stakes of the Interior, by atic of 
his supervisory authority (even in the absence of a motion for review), 
to correct what appears upon further consideration to have been erro- 
neous in his own action while the subject matter is yet under the juris- 


diction of the Department (Northern Pacific Railroad Company. v. Bass, 


14 L. D., 443). 
I find the case at bar to be in all essential respects ainilar’ to that 
of Herbert H. Augusta (supra). Having made final proof to the full 


satisfaction of the local officers, after the issuance of final certificate 


Lockwood sold the land. He had. certainly complied with the spirit, if 
not the letter, of the law, as to length of residence. The transferee pur- 


- chased on the faith of at certificate of the register and receiver. There 


a 


is no adverse claim. 

‘Iam informed that no steps have been ire oe your office (owing to 
the countermanding order of the Department) toward carrying into 
effect the departmental decision of April 18, 1895, sustaining your action 


in holding Lockwood’s entry for caticeliation: 


Said departmental decision is therefore hereby recailed and revoked ; 


_and the papers in the case are herewith returned, in order that the entry 


may be referred to the board of equitable adjudication for confirmation. 
The departmental order of May 8, 1894, directing the suspension of 


action in all cases involving the same question, is also hereby revoked, 
- in order that similar action may be taken in those among said cases 


that are essentially similar to that now under consideration. 


DENNY EL AL. ». NoRTHERN Pactric R. R. Co. 

Motion for review of departmental decision of September 28, 18935, 
21 L. D., 252, denied by Acting Secretary Reynolds, December 16, 1895. 
VIMBER LAND PURCHASR—DEFERRED ‘PAYMENT. 

CALEB J. SHEARER. 


‘The Department will not authorize the withdrawal from disposition of land applied 


for under the timber and stone act, beyond the day fixed for proof and pay- 
ment; but if the applicant is then unable to make payment for the land, he may 

thereafter do so, after republication, in the absence of any aclverse claims. 
Acting Secretary fteynolds to the Commissioner of the General Land Office, 
December 16, 1895. — (FLW. CG.) 


I have considered the appeal by Caleb J. Shearer from your office 
decision of June 2, 1894, rejecting his application made for a republica- 
tion of the notice of penuon to make proof and payment on sworn 
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spatemeas No. 1464, made October 5, 1893, under the act of June 3, 
1878, covering the S, 4+ of the NW. 4, and lot 3, Sec. 3, T. 61 N., R. 24 
Ws, 4th p. m., Duluth land district, Minnesota. 


it appears that notice was published py Shearer of his intention is A 


make proof and payment on April 17, 1894, upon which date he was — 
unable to make the payment and on the following day filed the appli- - 
cation for republication now under consideration. | 7 
It is unnecessary to here recite the facts presented by Shearer in 
support of his application for republication, tending to show his good 
. faith in the matter of his application to purchase the land in question... 
Suffice it to say, that this Department will not authorize the with- 
drawal from disposition of land applied for under the act of June 3, 
1878, beyond the day fixed for proof and Payuent in | the order of pub: 
lication issued by the local officers. 
Where, however, the party applying to purchase under: said act is — 
unable to make payment upon the day fixed in the notice, but there- . 
after is able, and desires, to do so, I see no reason why he should not 
be permitted, after the publication of a new notice and in the absence 
of adverse claims, to complete his purchase of the land applied for. 
This is not in conflict with the holding made in the case of John M. 
McDonald (20 L. D., 559), for in that case the application was to extend 
the time within which payment might be made and it was held that— | 
the government will not withhold from disposition valuable timber lands for an indefi- 
nite length of time, or for any time after the day fixed for proof and payment, etc. 
In so far as your office decision refused to reserve the land for Shearer 
beyond the day set in his published notice, the same is accordingly 
affirmed, and the papers are returned with dinsouions that Shearer be 
advised, if he is yet desirous of purchasing this land, that he may 
publish a new notice, and, in the absence of adverse claims, he will be 
permitted to complete purehase of the land. 


MOTION FOR REVIEW —CLERICAL ERROR. 
PAIRE v. MARKHAM. 


Motion for review of departmental decision of September 24, 1895, denied, and atten- 
tion directed to a clerical error occurring in said decision. | 


Acting Reker Reynolds to the Commissioner of the General Land Office, 
December 16, 1895. 7 “(Pde Go) 


i have eausiiered the motion for review of depar tmental decision of 
September 24, 1895 (21 L. D., 197), filed by counsel for William W. Paire. 
It appears that Spencer s. Markham submitted proof and made appli- 
- cation to purchase lots 6 and 7 and the E. 4 of the SW. 4 of Sec. 6, T. 13 
S., R.10 E., Salt Lake City, Utah, land district, both parties having 
previously: filed their coal declaratory statements therefor. A hearing 
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was had on the protest of Paire, and the local office recommended that . 
_ the proof be accepted. On appeal your office reversed their action, and 


on appeal the Department overruled your office judgment. Review of | 


this decision is now asked, but the specifications of error refer only to 
‘such questions of fact as are discussed and decided in the original 
opinion, and no new question of law or fact is suggested thereby. 

In the examination of the opinion, however, for the purpose of this 
| motion, it is found that a very annoying clerical error has occurred in 
it, in this, that in the last paragraph on page 197, in reference to the 
northwest corner and north line of the tract, ae the words “defend- 
_ant’s,” “defendant” and “defeudant’s” appear, the words “ protestant’s” 
“protestant” and “ protestant’s,” in the order here written, should have 
been printed. While this error does not affect the merits of the case, © 
the correction makes the discussion intelligible, and by substituting the | 
words aS herein indicated expresses the determination of the Depart- 
ment on the point argued. 

‘The motion is overruled. 
‘CONTEST—PREMATURE CHARGE—DESERT LAND CONTEST. 
| WHITE v. DODGE. 


_The local officers may properly reject an application to contest an ony, if in their 
judgment the charge therein is premature. 

' On the revocation of an order suspending a desert land entry, time will not run 
4 against the entryman until due service of notice upon him of such revocation, 


Acting Renan he ee to the Commissioner of the General Land Office 
| December 16, 1895. (EH. M. B,) 


This case involves the N. 4 and the Sig 4 of Sec. 2, T. 26 S., R. 24 B., 
Visalia land district, California. 

The record shows that George L. Dodge made desert land entry for 
the above described tract on March 30, 1877. 

On April 10, 1894, William H. White filed his affidavit of snteer 
against the entry of Dodge, alleging failure to reclaim, within the time 
allowed by law. 

April 27, 1894, the local officers nejected the application to contest on 
the ground that— | 
the allegations attack only the non-reclamation and are premature in that three 
years from date of entry , exclusive of the period from date of suspension to date of 


notice of its revocation, have not elapsed. Notice of the revocation was register ed 
to claimant August 21, 1893. 


Upon appeal, your office decision of June 25, 1894, was rendered, 
wherein was affirmed the action of the local officers. Further appeal 
brings the case oe the Department upon the following assignments 
of error: | 

1. Error in denying and refusing a hearing upon the facts alleged in the affidavit 


of contest, without first acquiring jurisdiction of the parties.and the subject-matter, 
by issuing notice or citation to be served upon the claimant. 
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2, Error in denying and refusing a hearing upon an affidavit of contest filed in the 
local office April 10, 1894, charging non-reclamation of the’ land when as admitted 
the desert land entry was made March 30, 1877, eceper errr oe ds 12,1877, and 
suspension revoked. January 12, 1891. 


In Syphert et al, v.Cady (18 L. D., 465) it was held inter alia (syllabus): 


The local officers may properly ere application to contest an entry if in their 
judgment the charge as laid against the entry does not justify a hearing, . 
and on page 467 of the opinion, it was said more at length— 

Counsel for appellant-argues that the local officers had no authority to dismiss. the | 
contest affidavit without ordering a heari ing; and cite McCleHan v. Crane (13 L. D., 
258), where it was held that an objection as to the sufficiency of an affidavit of con- 
test can only be raised by the defendant, and not by him prior to the day set for hear- 
ing, but in the case cited a hearing had been ordered and the question was raised 
between the contestants. This is also true of the case of Jasmar et al. v. Molka (8 
L. D,, 241). | 

In both of the cases cited by counsel the applications to contest were 
accepted at the local offices and. hearing ordered. This Department 
has never held that the local officers could not reject an oan to 
contest. : | 

In reference to the adoud eround of error, it appears fe om an exam- 
ination of the record that, if the existence a the entry be computed 
from the date of the revocation of the order of suspension, more than 
three years, ‘exclusive of the time covered by the suspension, had. 
elapsed. 

On the other hand, if computed ner the fate of fe Service of such 
notice on the saieyaian: the three years of me lifetime of the entry has 
not expired. 

This raises the question whether the suspension ordered by the De- 
partment on September 12, 1877, should be considered as continuing 
until the departmental order of January 12, 1891, revoking the same,. 
or until due service of notice of such revocation was given to the 
entryman? | 

In Farnell et al. v. Brown, on review ol L, D. 394), the Department 
held that, on the revocation of an order suspending a desert-land entry, 
time will not run against the ony tan until due service of notice upon. 
| him of such revocation. 

_In the case at bar, three years from entry had not elapsed, excluding 
_ the period from the suspension of the entry until service of notice upon 

the entryman that the order of suspension had been revoked. 

It follows that the contest was Ce neene brought, and must be 
dismissed. 

The decision of your office appealed from is therefore affirmed. 
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PRACTICE—REVIEW—REPORT FROM LOCAL OFFICE. 
_ INSTRUCTIONS. 


Report from the i6aat office should be received before closing a case that has been 
before the Department. 


Acting Secretary Reynolds to the Commissioner of the General Land Office, | 
December 18, 1895. — : (J. L. McC.) 


By letter () of October 25, 1895, in connection with the motion 
for review in the case of Peery v. Thornton your office made the follow- | 
ing recommendation to the Department: _ 

I therefore respectfully recommend that blank form No. 4-502 be dispensed with, 
and that form No, 4-501 only (a copy of which is herewith enclosed) be used in aloe: 
ing cases that have been before the Department. 

Blank form No, 4-502, directed to the register and receiver, netities 
them that ‘*no motion for review has been tiled by resident eounsel “a 
and therefore closes the case. 

Blank form No. 4-501 advises the seuisten’ and receiver that your 
office is in receipt of their letter reportin 8 that no motion for review has 
been filed, and so closes the case. _ | 

It has not unfrequently occurred that no motion for review has been 
filed by resident counsel within thirty days from their receipt of notice of 
a decision, and that thereupon the case has been closed, the entry can- 
celed, and sometimes some other party permitted to male entry of the. 
land—and that, through some unforeseen occurrence, this has led to very 
embarrassing complications. IEixperience has shown that it would be 
much the safer plan always to await the report from the register and 
receiver before closing a case and canceling an entry. | 
I therefore concur in the recommendation of your office that the use 
of blank form No. 4-502 be hereafter dispensed with, and so direct. — 

OKLAHOMA LANDS—CHEROKEE OUTLET—SETTLEMENT RIGHTS. 

TOWNSITE. v. MORGAN ET AL. AND SAME v. TRAUGH BET AL. 

A homestead entry made with the intention of disp osing of the land for townsite pur- 
poses, and not with the intent of acquiring a home on the public domain, will be 
canceled as illegal, and not within the spirit and intent of the homestead law. 

The inhibition as to entermg upon or oceupying lands within the Cherokee Outlet 
runs from the date of the President's proclamation, August 19, 1898, opening said — 
lands to settlement. 


A homestead declaratory statement filed by an ag ent who enters said ee within 
the inhibited period is invalid, and wiil not support an entry based thereon. 


Acting Secretary Reynolds to the Commissioner of the General Land Office, 
(J. 1. H.) — December 18,1895. — — (C. 5. W.) 


I have before me, on appeal, certain cases consolidated and considered — 
together by your office on March 14, 1895, in which the record history 
of the cases is fully stated, a summary of wien) Is as follows: 
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Santina 16, 1893, at 12:48 p. in., Marion G. Traugh by his acne George W, idichic 
nor, filed homestead declaratory statement for the SW. + Sec. 30, T. 23 N., R. 20 W., I. M. 
- September 16, 1893, at 2:46 p. m., Wellington A. Traugh, py his apentet Marion: G. 
Traugh, filed homestead declaratory statement for the SE. i, Sec. 30, T. 23 N., R. 20 
Wie, M, 

September 18, 1893, at 11:12 o’clock a: m., Thomas Strode made homestead oe 
No. 17 for the NE. 3 +, Sec. 30, T. 23 N., R. 20 W., I. M. 
- September 18, 1893, at 9:20 o’clock a, m., Frank P. Morgan made homestead entry 
'No.-8, for the SW. + Sec. 30, T. 23 N., R. 30 W., I. M. } 
September 18, 1893, af 10 o’clock a, m., A. P, Maltsberger made homestead entry 
No. 10 for the SE. } See. 30, T. 23.N., RB. 20 W., I. M., subject to H. D. S. filings. _ 
- September 18, 1893, at 9:30 o’clock a. m. George Ww. Milton filed soldiers’ declara- 
tory statement for the SE. + 1, Sec, 30, aforesaid township and range. oe 

September 21, 1893, Thomas Strode filed an application and affidavit in your office’ 
to amend his ionisetoua entry No. 17, so as to embrace SE. 4, Sec. 30, T. 23 N., R. 20 
W., in lieu of the NE. + Sec. 30, etc., covered by his said entry, whiek application to 
amend was ieanemitted to this office by you November 25, 1893, with a pocouengnan: 
tion that said application be allowed. 

September 23, 1893, John R. Mosley filed a contest against Morgau’s homestead 
entry, claiming priority of settlement. Notice was issued by the register and 
receiver and the case set for hearing October 30, 1893, at 10 o’clock a.m. On said 
date the parties appeared and continuance was granted until November 13, 1893. 
On this day J.D. F. Jennings, probate judge of ““N” County, Oklahoma Territory, 
appeared and filed a motion to intervene and become a party to the coutest in the 
interest of parties settled npon the 8. } of Sec. 30 (land above described) and claim- 
ing the same as a townsite. Upon the motion of Morgan by his attorney, your office . 
denied the motion and application of Jennings to intervene, upon the ground that 
he had no legal status in the case. R. J. Ray, attorney for Mosley, while present in 
court on the day set for hearing, made no motion to continue, nor to proceed, and | 
Mosley failing to appear in person to prosecute his contest, the same was dismissed 
in your office, and all parties notified, whereupon Jennings, P. J., duly appeased 
and. Mosley filed a motion and affidavit for a rehearing. | 

January 2, 1894, 'T. L. O’Bryan made application to enter the NE. + of Sec. 30 
(land herein) which application was rejected by your office because the same was 
. covered by H. E. No. 17, of Thomas Strode, and thereupon said O’Bryan, January 3, 

1894, filed a contest affidavit against Strode attacking his said entry, hearing fixed 


by your office for February 23, 1894, on which day Strode appeared and filed a paper 


disclaiming any settlement on said ‘SE. }, ete. 

February 27, 1894, Olaus Oak filed an application and affidavit to ‘feeeanes in the 
O'Bryan sonteeton ths eround of prior settlement. 

February 28, 1894, the hearing of the contest of O’Bryan proceeded, Olaus Oak, 
intervenor, alone appearing to defend. Judgment being in favor of Oak, O’Bryan 
duly appealed. 

March 15, 1894, Weiling A. Traugh made homestead entry No. 385, for the SE. i, . 
Sec. 30. 
By letter “G” of this office of date January 20, 1894, based ona report of a special 
agent, A. R. Johnson, and other relevant papers received, the register and receiver 
were directed to. order a hearing ‘ for the purpose of deteemining the rights of the 
various claimants under the townsite and agricultural laws to the whole or any 

legal subdivision of the 8.4 of Sec. 30, T. 23 N., Rh. 20 W., 1. M. 

Upon receipt of said letter the local oiieers duly. notified all parties claiming 
_ interest in the aforesaid 8. 4, Sec. 30, that a hearing would be had ‘in said matter 
March 15, 1894, at which time the following claimants a in person and by 
attorney, to wit: 

Townsite claimants by their authorized. representatives J. D. F. J ennings and G. 
W. Milton, F. P. Morgan, Thomas Strode, Wellington A. Traugh, John W. Parks 
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and A. P. sealinil ger. All Scteted their general and ioral: appearance. There | 
Was, also present on behalf of United States Special. Ag ent A. R. Johnson. 
March 10, 1894, Marion G. Tr augh filed a statement addressed to the local éfficats 


setting forth ‘that your petitioner will not be able to be present at the hearing of . 


said claimants for said real estate set for the 15th day of Mareh, 1894. Your peti- 
tioner herewith submits this statement under oath as evidence in said matter, which 
he asks to be considered with other evidence taken at said hearing, and that the 
same may be filed and made a part of the records of your oftice in the matter of said 
hearing, for yonr consideration and the consideration of the General Land Office. 

George W. Milton, after the hearing was ordered, relinquished or disclaimed all 
vight or interest in the SE. 4 of Sec. 30, etc., and. hence did not a as claimant 
at date of hearing. . | . , 

Your decision of March 14, 1898, has beso final as to all claimants 
for this land except Moree Wellington A. Traugh and the townsite 
claimants. 

Morgan and Traugh each appeal from said decision; Morgan claim- 
ing the SW.4, and Traugh the SE. 4. These appeals do not rest upon 
the saine grounds and will therefore be considered separately. | 
- Morgan concedes the fairness of the statement of facts which was 
made the basis.of your oftice decision, but alleges in substance that the 
conclusions of law drawn from said evidence are erroneous, and espe-— 


cially the finding that said Morgan made his entry with speculative 


intent. The land in question belonged to the public domain and was - 
open to settlement and entry by any qualified homestead entryman at 
12 oclock, noon, September 16, 1893. It is not seriously denied that 
Morgan was the first to reach the land on the day of the opening, and 
after 12 o’clock, noon, and to drive stakes upon the same, and to pro- 
-elaim his intention to l aim. and occupy it as a homestead. It is insisted 
by counsel for townsite claimants that his acts of settlement were not . | 
sufficient in law to operate as an appropriation of the land to homestead — 
purposes. Your office found that Morgan reached the land at 1:15 
o’clock p. m., September 16, 1893; that a few minutes thereafter he staked 
the SW. 4 and announced that he claimed it as a homestead. That he 
made his entry on September 18, 1892, and immediately thereafter pro. 

ceeded to build a house on said quarter, fourteen by twenty feet, con- 

sisting of.two rooms. These acts, following each other in the order 
stated, would seem to be sufficient to constitute a valid settlement SO 

far as the acts themselves are concerned. 

There is some dispute between counsel as to whether your office found 
Morgan to be free from disqualification because of his presence inside 
the prohibited territory, after the date of the proclamation opening it, 
and before the day of opening. I do not understand your office to have 
considered or passed specifically upon this question, as distinct from 
the speculative intent, which it was held vitiated his entry. It is not 
deemed necessary to consider it here, but the failure to do so, is not to 
be taken as an adjudication that the presence of Morgan on this land 
during the prohibited period, did not, under the circumstances, dis- 
qualify him as a “sooner.” Your office decision seems to rest upon the 
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conclusion that the circumstances attendant.upon Morgan’s selection . 
of, and settlement upon, this land; that his acts connected therewith 
and the information he sought and obtained in reference to its value 


for other purposes than agriculture do not tend to show that he was 


seeking it as a home for himself and family simply as a part of the | 
~ public domain, and in accordaace with the spirit and principles of the 
homestead laws; but rather that he selected this tract for speculative 
_ purposes intending and expecting to make disposition | of it for townsite 
purposes. Guthrie Towntsite v. Paine et al. (13 L. D., 567-568), 

It may be and often is difficult to under stand motive and intent, but | 
there is light ali along the way to guide the inquirer to the true reason 
why Morgan wanted this tract, rather than the many others which he 
passed by, and over, in his race for this one. He knew it already had 
the nucleus of a town upon it and had full information as to the purpose 
and expectations of the Denver colonists and he made his race to and 
for this tract, concerning which all this information had been gathered. 

' Guided by the light of the record and evidence in the case, it seems to. 
me that it would be difficult to reach the conclusion that Moreat was 
actuated by the spirit of the homeseeker, rather than that of the specu- 
lator. : 
Your office properly held that as to the Cherokee Outlet, the inhibited 
period dates from the date of the proclamation of the Pr esident open-. 
ing it to settlement August 19, 1893. This holding is not believed or 
intended to be in conflict with the rule as laid down in the case of Ritt- 
wage v. McClintock (21 L. D., 267), and in the case of Griffard et al. v 
Gardner (21 L. D., 274), in which it is held that the prohibition in sec- 
tion 14, act of March 2, 1889 (25 Stat., 980), agaist entering the Terri- 
tory of Oklahoma prior to the time axed therefor, is general in its char- 
acter,and applicable to lands thereafter acquired from certain Indian 
tribes, from the date of its acquisition. | 
_ Neither the act of February 13, 1891 (26 Stat., 749), nor the act of 
March 3, 1891 (26 Stat., 989), den which the cases of Rittwage », 
McClintock and Griffard et al. v. Garduer arose, contains any specific 
prohibition and it was the absence of such provision which led to the 
application of the prohibition contained in the act of March 2, 1889, to 
these two cases, there being nothing in said acts to indicate that sail 
prohibition was not intended to be operative in conjunction with them. 
Very different is the act of March 3, 1893, under which this case arises 
(27 Stat., 641). Here the special act having undertaken to deal with 
the question of prohibition is to be followed, rather than the general 
Jaw which, it is supposed, was deemed inapplicable, for the reason that 
the time at which: said. last named act would become operative was — 
uncertain and made to depend upon its subsequent acceptance by the 
Cherokee Nation, and the acceptance by it of the first payment for the 
land. . 


500 _ DECISIONS RELATING TO THE PUBLIC. LANDS. 


The proclamation of the President in pur suance of aad act was the | 
first notice to the public that all the conditions of the act had beeu com- 
plied with and that it had become fully operative. _ This view is farther 
supported by the following pr ovision of said act in T ‘eference to the open: 
ing of said Territory to settlement: 


No person shall be permitted to occupy or enter upon any of the Pee ds herein wotetead 
to, except in the manner prescribed by the proclamation of the President opening 


the same to settlement; and any person otlerwise occupying or entering upon-any of 


said lands shall forfeit. ‘all right to acquire-any of said lands. The Secretary of the 
_ Interior shall, under the direction of the President, prescribe rules and regulations | 

not inconsistent with this act, for the occupation and settlement of said lands, to 
be incorporated i in the proclamation of the President, which shall be issued at least 
twenty days before the time fixed for the opening of said lands. - 

Concurring in the conclusion reached by your office that Morgan’s 
entry should be canceled, because made with speculative intent, it is 
deemed unnecessary to pass upon any other question connected with 
his entry, since this should be the disposition made of it without réefer- 
ence to the rights of the townsite claimants. 

There remains for cousideration the appeal of Wellington A. Traugh 
whose entry covers the SH. 4 of Sec. 30. His exceptions to the findings 
- of your office inelnde both gacsins ot fact and of Jaw. He insists that 
your office erred in finding as a fact that his agent Marion.G. Traugh, 
failed to make and file the “sooner” affidavit of such agents required 
by proclamation of the President (17 L. D., 240), and insists that said 
affidavit was made and filed by said Marion G. Traugh. On page 440 
of the record, C. W. Herod, a clerk in the land office at Woodward, 
states that to the best of his knowledge and belief the affidavit was 
filed. On page 494 of the record Wilson A. Hammock, the register, 
states that they were particular to require this ‘“ sooner ” affidavit in all 
cases. | | 
It does not appear that Marion G. Traugh testified at ait I think, 
in the absence of proof that the affidavit was not filed, the legal pre- 
sumption would be that it was, and that its mere absence from the files 
would not overcome that presumption, especially where tie officers in 
charge of the records express the belief that it was filed and had been 
subsequently lost or misplaced. But ifit was made and filed, as insisted, 
if it should be found tu be untrue, the mere fact of filing would not avail 
anything. It was proven that Marion G. Traugh was inside the Terri- 
tory at Woodward station for some hours on the 15th of September, the 
day before the opening, and he has been adjudged a “sooner” and his 
. homestead declaratory statement canceled. The appellant, however, 

‘insists that the presence of his agent and brother at Woodward on the 
15th was the result of accident, the train leaving him there while he was 
at dinner, and that he gained no advantage over others while there, and 
he also insists that his said agent was there without his knowledge or > 
consent, and that therefore he should not suffer on account of it. He 
further insists that if said filing should for any reason be deemed invalid, 
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that it was error not to hold that his subsequent. homestead entry, made 


on March 10, 1894, was valid and good, for the reason that there is no _ 


claimant on said iad who made settlement prior to said 10th day of 
March, 1894. . 

On the 20th of May, 1895, agpenit soe filed what he calls a supple- 
ment to his appeal, suppor ted by his own and two other affidavits, in 
which he claims that he has resided on his claim continuously since 
March, 1894, and that all townsite settlers have abandoned the land 
aud moved to the government townsite, except one who mae his set- 
tlement subsequently to his own, and’ asks that a special agent be 
appointed to examine and report upon the present status of the claim 
with reference to settlers. Such report is deemed unnecessary as it 
would not be evidenceif made. The question arises whether or not, on 
the showing inade, the case should be remanded for further hearing as 
to Traugh’s claim to-the SE. dof See. 30. | 

This need not be considered if Traugh’s entry is not good as between 
himself and the government, in the absence of adverse claimants. In 
determining this question, all the facts set out by him in support of the 
good faith and validity of his entry may be considered together. He 
made his brother his agent to file his homestead declaratory statement, 
and that agent went to Woodward, in the immediate vicinity of the 
land filed on, the day before the opening and spent. some hours there, 
and on the day of the opening filed on this land. . It is said that he was 
left there by accident, but it is not shown that he was. It is also said 
that he obtained no information touching this land while there, but 
this is not shown or attempted to be show n save by mere assertion. 
He selected a claim for himself as well as for his brother. His home- 
stead declaratory statement was filed by an agent at 12 o’clock and 43 
minutes on September 16, 1893, in the face of the fact that it was 
eighteen miles to the nearest border line. When his filing was in peril 
he made no appearance and submitted no testimony. The fact that his 
filing was made by an agent on the day of opening and so soon as to 
show that the agent was a sooner, is strong evidence of the fact that 
he made selection both for himself and his brother the day before. 

The circumstances attending these filings, brand them as unfair. The 
evidence and circumstances render them inseparable in determining | 
whether they were made with due regard to the law and the rights of 
others. Neither can stand. Can appellant stand on his subsequent 
entry made six months later? The evidence makes it clear that the 
land in question was valuable and eagerly sought after by many. This 
filing was all that prevented its speedy entry and settlement by other 
applicants. Manifestly it can have no more validity than the home- 
stead declaratory statement upon which it is predicated. | 
. I conelude that your office properly held this homestead entry for can- 
cellation. . No question touching the qualification of persons to make 
settlement on townsite lots is now involved. Your office decision pro- 


502. DECISIONS RELATING TO THE PUBLIC LANDS. 


~ vides that upon said decision. becoming final as to present parties to 
the record, touching the S. 4 of Sec. 30, T. 23 N., R. 20 W., the settlers. 


_ and occupants on said tract may proceed through a board of townsite 


trustees, to be hereafter designated, to make townsite entry of the said = 
land under the act of May 14, 1890: (26 Stat., 109). | 

- Should said settlers propose to have said land or any part fnarese | 
éntened for townsite purposes, under said act, the individual qualifica- | 
tions of settlers upon townsite lots will be settled and deter mined as In 
other cases under townsite laws. 7 


AEINING CLAIM—AGRICULTURAL RETURN. 
RHODES ET AL, v. TREAS. 


The ptesumption arising upon the location of a mining claim that the land included 
_ therein, though returned as agricultural, is in fact mineral, exists only in the 
~ ease of a legal location, wherein a discovery is shown in compliance with law. . 


Secretary Smith to the Commissioner of the General Land Office, December 
aCe Om | 28, 1895. (P. J.C.) 


: The record before me shows that John W. Treas made homestead 

entry, August 16, 1893, of the E. 3 of the SW. 3 4, the SE. 4 of the 
- NW. 4and the SW.4 of the SE.4 t, Sec. 24, Tp. 20 N., R. 17 W., Harrison, 
_ Arkansas, land district, and in December, 1893, E. J. Rhodes, for him- 
self and his associates, filed an affidavit of contest against the saine, 
alleging that the land is mineral in character, was more valuable for 
- mineral than agricultural purposes, and that at the date of said home- 
stead entry the land was claimed by himself and his co-locators as a 
mining claim. 
A hearing was had before the local officers, and they decided that. 
the SW. 4 of the SW. 7 of the SE. 4, the 8. $ of the SE. 4 of the SW. 
4 and ie. NW. é of the: SE. 4 of the SW. 4, was more valuable for min- 
an than agricultural purposes, and secommended that the homestead 
entry be canceled to this extent. The mineral claimants appealed, and 
your office, by letter of June 27, 1894, affirmed the action below; where- 
— upon they prosecute this aaneer assigning several grounds of error, 
both of law and fact, among which is that the burden of proof was 
upon the agricultural claimant in establishing the character of the 
land. 3 

The testimony shows that Rhodes and seven others, on December 29, 
1891, located the SE. 4 of Sec. 24 as the Silver Moou Placer oe and 
on che-anime day located, as the Famous Placer Mine, the E. $ of the 
NW. 4 and the E. 4 of the SW. 4 of the same section. ieee tracts 
were lowated 4 as placers upon the Ate supposed to be contained therein. 
So far as the evidence (liscloses, the only discovery made by the claim- 
ants, upon which these two igeatone of one hundred and sixty acres 
each were made, was on the east side of the 8. 4 of the SE. 4 of the 
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SW. 4 +, within a short t distance of the fe between the Sw. and the 
SE.4. Substantially, all the work that has been done has been done» 
upon this twenty acre tract. Itis said that there is a little outcrop of 


gine in the SB. 4 of the NW. 2 4, but I do not understand that the min- 


eral claimants meena this as. nei discovery. At all events, it is not 
claimed that it is of any value as mineral. | 

‘The rule is that where there has been a legal location of a mining 
claim on land returned as agriculturs al, the burden of proof shifts to 
the party attacking the mineral entry. (Northern Pacific v. Marshall 
et al, 17 L. D., 545.) But the mineral claimant must show a legal loca- 
tion, that is, he must show a discovery in compliance with Jaw, which 
in the location of a placer claim. of one hundred and sixty acres means 
a discovery on each twenty acres included in. the tract. (Ferrell ¢¢ al. 
v. Hoge et al.,18 L. D., 81.) This has not been done in the case at bar. 

Aside from the twenty acre tract upon which the work has been done, ~ 
I think the coutestants have failed to show any mineral value in the 
land. Your judgment is therefore modified, and the homestead entry 
will be held for cancellation only as to the 8. $ of the SE. 4 of the SW. 
4 of said Sec. 24, and remain intact as to the balance. 

The Department does not desire to be understood as deciding that 
_ public lands containing zine are subject to entry under the placer min- 
ing law. That question is not properly before the Department in this 
proceeding. The question here is as to the character of the land, rather 
than as to the method by which such land may be secured. - | 


OKLAHOMA LANDS—QUALIFICATIONS OF IIOMESTEADER. 


Perry v. Krorz. . 


The provision in section 20, act of May 2, 1890, that ‘‘no person who shall at the 
.time be seized in fee simple of a hundred and sixty acres of land in any state or 
territory shall hereafter be entitled to enter land in said territory,” extends to 
one who holds such an amonnt of Jand under a deed of absolute conveyauce, 

subject only to defeasance on breach of condition subsequent on the part of the 
grantee. 


“x 
Secretary Smith to the Commissioner of the General Land Office, December 
(J. I. H.) 28, 1895. Beg A CP: J. C.). 


The land involved i in this appeal is lots 3,4 and 5 and the SR. + of : 
the NW. 4 of Sec. 6, T. 11 N., RB. 6 iP <Oklahomes Oklahoma 7 OPEMORY 
land district. | 

~On December 19, 1891, J oseph Krotz made homestead entry of said 
tract. On June 19, 1893, Henry Perry filed an affidavit of contest, 
alleging on iaeermation aid belief that said entry was made-in fraud 
of law in that at the date of said entry Krotz was seized in fee simple 
of one hundred and sixty acres of land in the State of Kansas. 

A hearing was ordered, and on the day set therefor, August 16,1893, | 
the parties entered an agreed statement of facts by which it is shown 
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that the claiment is the identical person named in a warranty deed 
from Josephine Krotz for land described, consisting of one hundred 
and sixty acres; also that a certain “agreement between Joseph Krotz 
and Josephine Krotz” is in full force and effect; that Josephine is liy- 
_ ing on the land, and that Joseph “is not in default on said undertaking, 
| but has kept the provisions of said agreement to the present time.” 

_- The deed mentioned conveyed to Joseph Krotz the land described in — 

Kansas, for the expressed consideration of $1,000, and is a deed of 
covenant and warr ranty absolute. - The agreement mentioned is as fol- 
lows: oo | ee 
Know all men by these presents that I, Joseph Krotz, of Richland township in the 
county of Republic and State of Kansas, am indebted to Josephine Kr otz in the sum 
_ of one thousand dollars, as follows, to wit: a 
- Whereas, I the said Joseph Krotz, have this day pur chased the NE. ¢ See, 28, town 
_ 8 south of range one (1) west, Republic Co., Kansas, on the following conuitious, 
to wit: that I Joseph Krotz, for the consideration of the sum of one thousand dollars 
in hand paid by the said Josephine Krotz, the receipt of which is hereby acknowl- 
edged, do by these presents bind myself, my heirs, executors and administrators, 
and assigns firmly by these presents to furnish the said Josephine Krotz a good and 
reasonable support and furnish her a house on said described laud and pay all 
nedical attendance necessary for the good of the said Josephine Krotz’s health and 
~ all uecessaries of life for the comfort of the same, aud at her decease give her a decent 
burial and pay all funeral expenses, and on a failure of the said Joseph Krotz to do 
any of the above requirements then the deed executed by the said Josephine Krotz 
upon the NE. 4 Sec. 28 town 3 south of range 1 west dated December 27th, 1882, is 
to be void, otherwise to remain In full force and effect. 

‘Both deed and agreement were dated December 27, 1882; both ac- 
knowledged on that day; and both filed for record in the office of the 
recorder of deeds where the land is situated on November 20, 1891, 

On this state of facts the local officers decided that “ Krotz was the 
owuer in fee simple of one hundred and sixty acres of land” in Kansas 
at the time he made his entry, and was therefore disqualified under the 
provisions of section 20 of the act of May 2, 1890 (26 Stat., 81), from 
acquiring land in Oklahoma, and recommending the cancellation of his 
entry. _On appeal, your office, by letter of March 26, 1894, reversed the 
action below, holding that the two iustruments referred to should be 
coustrued together, and that they did not vest in the defendant a fee 
simple title, “ but a limited and conditional title only.” The contestant 
-prosecutes this appeal, assigning errors of law. 

The paragraph of the statute referred to reads— 
and no person who shall at the time be seized in fee simple of a hundred and sixty 


acres of land in any State or Territory shall hereafter be ee to enter land in 
said Territory of Oklahoma. 


The evident intent of Congress in incorporating this provision in the . 
statute was to prohibit any one who was “seized in fee simple” of one 
hundred and sixty acres of land from acquiring any of the public lands: 
‘in Oklahoma, and where this condition existed the individual was dis-. 
qualified from so acquiring any Jand in that territory, the purpose being 
evidently to reserve this land for the less fortunate citizen. . 
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_ The terms of this statute differ materially from other acts of sintian 
tyipork: For instance, in the general homestead act, as amended by 
the act of March 3, 1891 (26 Stat., 1095), the disqualification runs 
against one who is “the proprietor of more than one hundred and sixty 
acres.” The word “proprietor” was also used in the pre-emption laws 
(section 2260, Revised Statutes) in the same connection. , 
- Jt is conceded by counsel that the deed and agreement should be 
construed together. It is a familiar rnle that where two instruments — 
executed between the same parties at the same time, involving the 
same subject matter, executed with the same degree of solemnity, 
and recorded. together, should be construed as’ one. (Jackson 2». 
McKenney, 20 Amer. Dec.; Wing, Exec., etc., v. Briggs et al., 37 Vt., 
169, at p. 178.) So that in the consideration of this matter the agree- 
ment will he treated the same as if 1t were a in the deed — 
itself. | 
‘Fhe question here presented is whether at the time of the entry by 

Joseph Krotz he was “seized in fee simple” of one hundred and sixty 
acres of land. The department.is not called upon to pass upon the 
nature of the rights or remedies as between the grantor and grantee in 
this deed. It is sufficient for the purpose of determining the question’ 
as to the eutryinan’s qualification, under the statute quoted, to ascertain | 
what estate he has under the deed. It is clear to my mind that, tech- 
nically Speaking, he is seized of a fee simple title on condition subse- | 
quent, on the Seronnienos or non-performance of which it may be 
enlarged or defeated. (24 Wash. on Real Prop., 4th Ed., 2.) The 
instrument is a common deed of bargain and sale, with Sores of 
| warranty to the grantee, his heirs and assigns forever; then follows the 
condition on. which the estate created may be defeated... Joseph Krotz | 
being seized of the estate, may convey or devise the same, ov transmit 
by descent the inheritance to his heirs, though the estate would continue 
defeasible, of course, until the ned ‘be performed, or destroyed - 
“(Taylor et al: 7. Sutton, 15 Ga., 108.) 

In Connecticut a deed of te usual covenants or seizure and quite 
was made to a High School Association for the accommodation and use | 
of said school. Then this: “The conditious of the within deed are such, 
that whenever the within named premises shall be converted to any 
other use than those named within,” and the parties shall persist in 
- their use for any purpose other than that named, “the said parties 

' forfeit the right herein conveyed,” the grauitor to pay for the buildings 
at an appraised value. Suit was brought in equity to forfeit the 
estate. The court says— 


In wy opinion the conveyance... .. was a fee simple estate upon condition 
expressed in the deed. The instrumeut is a common deed of bargain and sale to the . 
grantees, their heirs and assigns forever. ... . 


In the case before us the estate vested in the grautees upon the delivery of the deed, . 
to have and to hold to them, their heirs and assigns, not until they should convert 
the property to other uses than those specified in the deed, nor so long as tlley should 
continue to use it for the purposes specified, but forever, with a proviso or condition 
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| expressed in the deed that. if they should convert the property to other iises they” 
should forfeit their estate. (Bennett Warnet v. Joseph H. Bennett e¢ aS 31 Conn.,. 
468.) . 
Again a father deeded to his son certain real sacs with the condi- 
_ tion that he pay money to a creditor and to the erantor’s daughter, in. 
which event “this deed to be in full force and virtue, otherwise to be 
| null and void.” The court said— 


Now, from an inspection of the deed ...... itis evident that it was intended to 


pass the fee of the estate immediately to the g erantee, subject, however, to be defeated: 


by breach of the conditions expressed in jhe deed. (Howard vr. Turner, G Me., 106.) 
" An estate on condition expressed in the grantitself is where an estate is granted, 
whether in fee simple or otherwise with an express qualification annexed, whereby the- 
estate granted shali either commence, be enlarged or be defeated, upon performance — 
or breach of such qualification or condition. Conditions subsequent are such by the: 
failure or non performance of which an estate alr eady vested may be defeated. (2 
: Hooley’ s Blackstone, 152.) | 

Subsequent conditions are those which operate upon estates already created and 
vested, and render them liable to be defeated. . . . So long as these estates upon 
. subsequent conditions continue unbroken, they ie in the same situation as if no- 
— Buch qualification had been annexed. (4th Kent’s Com., 126.) | 


Authorities on this proposition might be multiplied, but I think suf 
ficient are quoted to show that Krotz is, in contemplation of the statute 
under consideration, seized in fee ais of the Kansas land. The 
condition attached to itis a personal ove resting entirely upon him. 
It is not in the power of any one but himself to defeat the fee simple 
estate he holds. The estate in him was perfect at the instant of time 
when the entry in controversy was made, because all the conditions were 
complied with. It would have been no more so if at that same instant - 
of time the grantor had died, thus rendering his estate absolutely inde-- 
feasible. Suppose the grantor, Josephine, should die at any time 
before final entry by Joseph Krotz of this land, without condition 
broken, could it be maintained that he was qualified to make final entry 
of the land? Having in view the intent of Congress in the passage of 
this act, that those owning one hundred and sixty acves of Jand shonld 
not be permitted to avail themselvesof the homestead law in Oklahoma, 
I think it would be doing violence to the haw to say that he could be 
permitted to complete his entry. 

Again, this condition in the deed ts one in which a stran ger such as 
the government is in this case, has no interest whatever. (The Board, 
ete., v. The Trustees, etc., 63 Ill., 204.) No one but the parties to this 
deed can call into question this instrument. As to all the world, except. 
them, Joseph Krotz has the absolute fee simple estate in that latid’ he 
alone: can defeat it, and only the grantor cau forfeit it. It would seem as . 
if every incentive to personal interest would prompt him to comply with 
its terms in the future as he has in the past, and after him that his 
erantee or his heirs, would be prompted by the same Sele interest to see — 
that no breach of the condition was made, 

While, for the purpose ef deciding the question presented here it is. 
sufficient perhaps to hold that this 1s a condition subsequent, yet it may 
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well be doubted whether a court of equity would not hold it to be a 
covenant. The invariable rule is that forfeiture of estates is abhorrent 
to equity, and where stipulations in conveyances can be construed into 
a covenant and compensation can be made in money, courts of equity 
will not Jend their aid to work a forfeiture. (Gallaher e¢ al. v. Herbert, 
117 Il., 160; Lindsay v. Lindsay, 62 Ga., 546; Anthony et al. v. Ste- 
phens, 46 Id., 241; 4th Kent’s Com.,131.) The plain terms of this con- 
dition convey to the mind the intent of the parties, which was that a. 
home should be provided a living, medical aid and a decent burial fur- - 
nished the grantor. It is not at all certain that ona breach by the 
grantee, after his compliance for nearly eleven years, a court of equity 
would not declare this a covenant and render judgment accordingly, 
_ notwithstanding the words of forfeiture. In any event, I apprehend, 
the grantor would have her election as to the remedy she would pursue. 
_ I cannot escape the conviction that Joseph Krotz was, in contem-: 
plation of the statute, at the time of the entry of the land in dispute, 
seized in fee simple of one hundred and sixty acres of land in Kansas, 
and for this reason disqualified from making entry in Oklahoma. 
Your office judgment is therefore reversed, and Krotz’s entry will 
be canceled. : 


. RATEROAD LANDS—SECTION 5, ACT OF MARCH 3, 1887. 
AUSTIN v. LUEY ET AL. 


The right to perfect title under section 5, act. of March 3, 1887, may be properly 
accorded to one who appears to have bought the land in question from a rail- 
road company and paid the agreed price therefor, even though no deed has. been 
executed by the company. | 
The right of purchase under said section will not be defeated by a mineral dieiniy 
unless it is made to appear as a present fact that the land is more valuable for 
the mineral ther ein than for agricultural purposes. 


Seoretary Smith to the Commissioner of the General Land Office, December 
“Geic Hy) + | 28, 1895. : (C. J. W.) 


The.land involved in this case.is the fractional NW. 4 of the NW. 4, 
Sec. 9, T.16 N., 8.9 E., Sacramento, California. It is within the primary 
limits of the grant to the Central Pacitic Railroad Company under the 
act of July 1, 1862 (12 Stat., 489), but was excepted from the operation 
of the grant by reason of a pre-emption filing and settlement made 
_ thereon by a qualified pre-emptor, Charles Foster, at the date the right 

of the company attached (September 14, 1866,) under its grant. The 
'  glaim of the company to said tract was rejected by the Department 
January 30, 1886 (Central Pacific R. R. Co. v. 8. S. Luey, 1220 L. & R., 
223), and iniey's filing for the land theretofore rejected by the ial 
officers (July 26, 1882,) was by direction of your office allowed. 

_ _The controversy. over this tract of land was the subject of a decision 
by the Department March 7, 1891, in the case of 8. S. Luey v. Cornelia 
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Austin (214 L. & R., 390-399); again, on review which was denied March 
(16, 1892 (238 L. & R., 239). 
a said decision it was. held that since the cl was excepted from 
the grant, the same had been at all times subject to entry after the 
township plat of the public survey was filed in the local office (March 


16, 1868). It was also found that Cornelia Austin was the first _ 


settles on the land; that she, with her husband, made settlement 
thereon in the year 1859, and remained there until March, 1862, when 
they sold their improvements to one Wilson; that they repurchased 
from said Wilson in 1867; that she and her hahaa lived on the land 


until 1870, when Mr. Macha died; that she thereafter continued to. 


reside upon and improve the land, her improvements amounting in 
value to about $3,000.00. 

It was further found from Mrs. Austin’s admissions and exhibits that | 
she depended upon the railroad company.for. her title; that she had — 


assisted the company as against the efforts of certain mineral claim- 


ants, and. obtained a decision from this Department (July 10, 1872), 
holding the land to be agricultural in character; that she employed 
counsel and secured the attendance of witnesses in behalf of the 
company as against Bucy who successfully resisted the anys 
claim. | 
After the company’s claim was defeated, Mrs. Austin éumnunionted 
with your office in relation to her right to make homestead entry for 
the land; your office advised her (March 31, 1886,) that she could, if 


qualified, “file or enter said land, and the priority of right as Barwoat = 


~ you and Luey can be determined when either party submits final proof ; 
or, if preferred, you can first institute a coutest against Luey’s filing, 

and, if the same is successful, you can then enter the land.” | - 
On April 17, 1886, she made homestead entry of the land. Luey’s. 


- | filing was allowed one month prior to her entry. 


The Department further held from these facts that Mrs. Austin did 
not settle on the land with the intention of claiming the same under the 
settlement laws; and that since Luey’s filing was placed of record prior 
to the date of her homestead entry, the latter had the superior right to. 
the land, both parties having settled thereon and both eons that 
they were in every way qualified to make entry. | 
From certain exhibits in the case, it appeared that Mrs. Anetin 7 
might be able to show that she or her husband had purchased the land 
from the railroad company. It appeared, also, from Luey’s statement 
and affidavits in the case, that a part of the land embraces what is" 
- known as the “ Emancipation Quartz Mine,” and that the same had — 

been successfully mined since 1888. | | 


_ A petition was also filed in the case by Edward Gagen and John | 


Fox, the alleged owners of the mine, supported by sundry affidavits 
tending to show that the mine was a valuable one. Petitioners asked 
for a hearing to prove the character of the mine. | 
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The Department thereupon ordered a hearing to enable Mrs. Austin — 
to show that she, or her husband, purchased the land from the railroad 
company, and, if so, to give her the right, if she sod esired, to purchase | 

the land under the 5th section of the act of March 3, 1887 (24 Stat., 
556), Also, to enable the mineral claimants to show the character of | 
the alleged mine, with a view to a segregation of the same, Should the 
hearing establish its mineral character. 

The effect of the decision was to award the land to Luey, should the 
hearing show that Mrs. Austin or her husband was not a purchaser 
from the company, and that the land was agricultural and not mineral. 

The hearing was accordingly had, and the register held that Mrs. 
Austin was entitled to purchase the tract under the act of 1887; also 
that the land has very little present value for. mining purposes, and is 
of more value for agricultural purposes, thus awarding the right to Mrs; 
Austin to purchase the whole tract. The receiver, having been of coun- 
sel for Mrs. Austin, took no part in the decision... 

On appeal, your office, by decision dated April 13, 1894, affirmed that 
action, and the mineral claimants have appealed to this Department. 

The question presents itself did Mrs. Austin or her husband have 
such contract or agreement with the Central Pacifie Railroad Com- 
pany in reference to this land, as to bring her within the provisions of 
the act of Congress of March 3, 1887 (24 Stat.,556). If Austin, or Mrs. 
Austin, ever had a deed from said company, it has been lost or mis- 
placed. It does not seem likely that such deed was ever actually exe- 

cuted. The testimony indicates that. there may have been written evi- 
dences of such contract, which Mrs. Austin, since her husband’s death, 
has not been able to find. The written evidence of a contract with the 
railroad company in reference to the purchase of this land by the’ Aus- 
tins, as far. as disclosed by the record, is as follows: 

B. B. Redding, land agent of the company, in a letter ‘addressed to | 
J. M. Walling, attorney, in reference to this land, under, date of Decem- 
ber 23, 1878, says: : : 

The records of our office shows that this land 18 now clear to the railroad company, 
and we have had it marked to be included in the next listing and patent, when it ~ 


will be sold to Mrs. Austin at the agreed price. I think all difficulties have been 
removed, and there is nothing now to prevent the company from obtaining title. 


By letter of April 10, 1879, the company; = its S agent, B. B. Red- 
ding, stated to Mrs. Rata: 


 Yonr letter of March 7th duly received. We have it entered on our books that 
_ whenever the company gets title to the NW. 4 of NW. Sec. 9, T. 16 N., R. 9 E., Silas 

Austin or his heirs is to purchase it from.the company at $2.50 per acre. No other 
person can get it, but we have not got title to it yet and will not get title to it until ' 
& case NOW pending in the supreme court of the United States is decided... ... Niet 
You state that the money was sent to the railroad agent last December i in full for 
thisland. We have received.no money for this land. We could not receive it nntil 


we got title to the land. We can not sell it or take any money for it uutil we get 


title toit..... I can only say to you that our books show that you, or the heirs of 
Silas Austin are to BUrchege this land whenever the company gets title. a 
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- Yours of June 16th received in relation to NW.4 of N W. 4 Sec. 9.1. 16 Ne. R. 9-E. 
We have got this land now in shape to be listed. We will have it listed endl. pat- 
ented in a short time when you will.be notified to send the money and receive your 
deed. Everybody has been notified, including Mr. Kitts, that the land could be 
sold to no one but to you, therefore you need have no fear in relation to the matter, , 
. We do not want the money until we get the patent from the Governmeut, when you 
will be duly notified. 


By letter of October 17, 1879, the said agent says: 


Your letter of October 11th received. Mr. Symington was hate and inex: as well 
as you do that no other person living, when the patent comes, can buy the NW. i of 
NW. 4, Sec. 9, T. 16 N., R.9 E., from the railroad company, but you..... If — 
you will be kind enough to be patient and rest your soul in patience, I will give my 
personal attention to see that you get title to this piece of land when the patent is 
received. You need haveno fear or be uneasy about it. If you will have confidence 
in me [ will give it personal attention. 


In letter of December 23, 1879, the agent says: 


The records of our office show that this land is now clear to the railroad com- 
pany aud we have it marked to be included in the next listing and patent, when it 
_ -will be sold to Mrs, Austin at the agreed price. | 


May 24, 1883, William 8. Miles, land agent of the Central Pacifié. 
Railroad Company, writing to Mrs. Austin, says: 


Just as soon as it (the patent) comes [ will inform you, and should the railroad 
company receive pateut for the NW. + of NW. 4, Sec 9,T.16 N., R.9 E., they will be 
able to give youa title without bactiier delay, thenif the heirs of Silas Acastiin are wWwill- 
ing to release the company from its contract with him, the deed can be made to your 
son. .... We regret the company could not have made its title to you ‘before 
this time. 7 

Mr. Swezy, attorney for Mrs. Austin, testified that in June, 1892, 
after hearing was ordered by the Department, he went to the land | 
department of the company to investigate the records; that he erdeay- 
ored to get Mr, Mills, the land agent, to testify by deposition as to the © 
letters and correspondence i in his office relating to the sale of the land; 
that Mr. Mills declined to do so, stating that he had not time to ico 
up the matter, and did not want to be bothered about it. 

It appears in evidence that in June, 1892, Mrs. Austin, through her 
attorney, paid the company $50.00, being the balance of the payment 
for the land. : 

On July 18, 1892, W. H. Mills, the land zeny wrote » Singer and 
' Swezy, Mrs. Anstin’s attorneys, as follows: 3 


The application of Silas Austin to purchase the NW. 4 NW. 4, Sec. 9; , 16 N., R.. 
9 i., M. D. M., was filed in this office on loth May, 1869. 

Darine the year 1869 Silas Austin defended the company’s right to the tract ina 
contest in the United States Land Office with mineral affiants, and he paid the 
expenses of the contest. In consideration of the sum so paid, and a further pay- 
- ment in the sum of One Hundred ($100) Dollars the land was during the year 1869 
agreed to be sold to the said Silas Austin, which further pay ment sum was after- 
wards reduced to F EW ($50) Dollars, and fully paid. 
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Mrs. Cornelia Austin is entitled to a deed conveying to her all aig title aud 
interest of this company, in and to the lanl heretofore described, which will issue 
to her in due course of business. 


This last letter seems to admit the receipt of the aac nace money for | 


the land. It admits performance upon the part. of the Austins of all — 7 


that they were to do in consideration for the land, and that a deed was | 


then due Mrs. Austin conveying to her all right, title and interest of | 


the railroad company in and to said land. Aside from the mere mat- 
ter of form, this letter isa receipt for the purchase-money for the land, 
and an obligation to makea deed. It is signed by an agent of the cor- 
poration presumably authorized to bind the company. The railroad 
company could be compelled to execute title, if it had title. It justifies | 
the conclusion that the Austins paid for the land. Other evidence 
shows that they went into possession in 1867 and have occupied it con- 
tinuously ever since and have put on improvements valued at $3,000. 
We have therefore written acknowledgment of the receipt of the pur- 
chase-money, twenty years’ continuous possession, and improvements 
valued at $3,000, to take this case out of the operation of the statute 
of frauds, if that statute applied. | : 

When we come to consider the spirit and pur pose of the act of Con- 
gress of March 8, 1887 (24 Stat., 556), I think it will be apparent that 
it was intended to cover contracts other than those evidenced by deed, 
since it applies exclusively to lands sold or contracted away by rail- _ 
road companies before such compauies had themselves obtained title 
or patent. Obviously, the terms purchase and sale, as used in said 
act, are not to be understood in their technical and limited meaning, 
but rather in their widest and most comprehensive meaning, whic¢h 
would, I think, include such contracts for the sale of such lands, as 
had been performed in whole or in part by the purchaser, or as had 
resulted in the occupancy and improveinent of the lands, no matter 
how such contracts were evidenced, so that i were uleanly and sat- 
isfactorily proven. 

Certainly Congress did not “roeded upon the idea that the com- 
panies, as a rule, would execute deeds before they obtained patents, 
nor did they intend to exclude from the provisions of the act all con- 
tracts in reference to sales which were hot evilenced by the execuuon 
of a deed. | 

Section ve of the act of March 3, 1887 a Stat. , 556) provides as 
follows: 


Where any said company shall have cata to citizens of the United States—os a 
part of its grant—lands not conveyed to or for the use of such company, aud where 
the lands so sold are for any reason excepted from the operation of the grant to said 
company, it shall be lawful for the bona fide purchaser. thereof from said company, 
to make payment to the United States for said lands at the orditiary eorerumeuk 
price for like lands, and thereupon patent shall issue, etc. . 


I conclude that the facts bring. Mrs. Austin within the provisions of 
the section of the act just quoted, and that she is entitled to patent 
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for the land (except such part as may he inineral) on paying: dhe gov- 
ernment price therefor. 

There remains for consideration the mineral rights of Gagen was as 
presented by their appeal. If it were a question between Luey, or his 
administrator, and the mineral claimants, it would be easier of solution. 

‘It is apparent from the record that Luey and these claimants were 
making common cause a gainst Mrs. Austin, and that Luey made no real | 
defense against the contentions of the Serene claimants, but, appar- 
ently, aided them. Mrs. Austin defended earnestly but under unfavor- 

able circumstances. 7 

On April 13, tee your office, in passing ooo this: branch of the 
case, addressing ti ne local officers, said: 


A hearing in the hove entitled matter was held in your isis January 10, 1893, in 
pursuance of the decision of the Honorable Secretary of the Interior, in the matter of 
Luey v. Austin, dated March 7, 1891, in which you were directed to conduct a hearing, 
after due notice to all parties in interest, to determine the character of the land, as to 
mineral or non-mineral, and to allow Mrs. Austin to show that she or her husband 
was a purchaser fromthe C. P. R. R. Co., with a view if she so elect to purchase the 

-same under the provisions of the act of March 3, 1887 (24 Stat., 556). 

At said hearing all parties appeared in person and by their attorneys and offered 
evidence. Mrs. Austin claimed the right to purchase the forty acres (fractional) 
described in the cannon: by veeene: of the fifth section of the act of March 3, 1887, 
supra, 

Luey claims the same land by virtue of a pre- otniitei filing, and . Gagen claims 
that part of said land embraced in the “Emancipation” lode claim located in part 
on said tract. From the evidence so submitted the register decided July 7, 1893, 
holding the land to be agricultural in character, and according to Mrs. Austin the 
right to purchase the land in controversy under the provisions of the act of March 
3, 1887. (The receiver declined to join in said decision for the reason that he had 
acted as attorney for Mrs. Austin in said matter prior to his appointment to office.) 
From said decision the mineral claimant, and the administrator of said Luey (said 
Luey having died since the hearing) have respectively appealed to this office. With 
your letter dated August 18, 1893, you transmitted the record and evidence to this 
office, and said matter is before me on appeal, . 

The mineral appellant complains of nine errors in your said rnin two of which ~ 
I deem material, viz: 7 

1. Error not to have rejected the poitienee of Mrs. Austin and fee witnesses touch- 
ing the character of the land, because of her alleged failure to bring herself within 
the provisions of the act of March 3, 1887. | 

2. Error to have fouud from the evidence that that part of the lina § in controversy 
embraced in said ‘‘ Emancipation ” lode claim is more valuable for agricultural pur 
poses than for its minerals, | 

I have duly considered the record and evidence in ‘this matter, and note that 
neither of these exceptions is well taken. 

1. In the determination of the character of the land the United States is @ party : 
‘in interest, and therefore any evidence offered tending to prove the character of the 
land should have been received and considered hy you, irrespéctive of the disposi- | 
tion to be made of the land in the event of its being found to be non-mineral in 
eharacter. The fact that Mrs. Austin is an applicant for the land could not alter 

_ the effect of the testimony offered to show the character of the land... 

2. As to the second exception of mineral appellants: It shonld be remembered 
that said mineral claimants came into this case in the capacity of protestants, that 
‘by decision of the Honorable Secretary of the Interior dated June 10, 1872, the land 
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involved herein was held to be non-mineral in character, and it is therefore incumbent 
upon said mineral appellants to make such a showing as would justify a reasonably 
prudent man in expending his money for the development of this property asa mining 

claim, and that as 2 present fact said land is more valuable for its minerals than for — 
agticultural purposes. And these facts must be proven affirmatively a & prepon- 
derance of the evidence. 

_It appears from the evidence that the “ Puanepation ” lode alain was located by 

one Fox on July 18, 1878, is partly located on the land in controversy, and that by 
. Mesne conveyance the said Gagen owns an interest in said claim. It further appears: 
_.that in the development of this claim two tunnels have been constructed, one of 
them was abandoned in 1887, after having been operated since 1867, and having pro- _ 
duced a little more than seven thousand dollars worth of gold, but it appears from 
the evidence and exhibits that no partof this “old” tunnel is on the land in con- 
troversy but is on sectiou eight. 

It appears that since the abandonment of the ‘ old ” tunnel. a ‘new” tunnel has 
been constructed which commences on section eight, and extends into the land in 
controversy, aud’ from which said ‘‘new” tunnel more than seven thousand dollars 
worth of gold has been taken, but there is nothing to show what part of this return 
was taken from the land in controversy, neither does it appear from a preponderance ~ 

of the evidence that there is a well defined ledge or vein on the land in controversy. 
It does appear, however, that whatever the formation may be, whether a vein or 
‘simply a “seam”, it has been worked down to the water level, and has been prac- 
tically abandoned since 1889, and cannot be worked on account of the water until 
extensive surface workings are constructed, and whether or not it can then be 
worked at a profit, so far as the evidence shows is a matter of conjecture. On the 
contrary the land is shown to be valuable for agricultural purposes, producing hay, 
fruits and vegetables in great variety, and at a profit. | 
The mineral claimants In their appeal insist: first that Mrs. Austin was 
not entitled to be heard in the case, and next, that your office erred in 
finding that said land was more valuable for agricultural than mineral 
purposes, and that the mirie was practically abandoned. The evidence 
upon which these findings rest is to some extent conflicting, and I am 


not prepared to say, since your office and the register, who heard the 


case alone, concur in the findings that they are not supported by a pre- 
-ponderance of the evidence. Special objection is made to the finding ‘ 
_ that the mine was exhausted above the water level and was not shown 
_. to be of present value as amine, and had been practically abandoned, 
for the reason that the seeming abandonment was attributable to the 
refusal of Mrs. Austin and her son to allow hoisting machinery to be 
erected on the surface of the land occupied by them. | 
The theory of the mineral claimants is that the lode or vein on their 
own property, extends across their line into that occupied by Mrs. Aus- 
tin. The continuance of the lode or seam below the water level could 
_ about as well be tested near the dividing line on their own property as 
on this, and there appears nothing to have prevented the making of this 
test, but the fact remains that evidence is wanting of the presence of 
ore in paying quantities below a water level, and at. the date of the pro- 
. test of claimants. 
—- Your office dismissed said protest after consideration of all the evi- | 
dence, and your Becisin is approved. 
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RAILROAD LANDS—ACYT OF OCTOBER 4, 1890—PRE-EMPTION. _ 
McILGDARGEY v. JOHNSON. 


In the absence of a filing or entry allowed for lands in the second indemnity belt of — 
the Northern Pacific grant, there is no claim subject to transfer under section 2; 
act of October 1, 1890. 

~ One who fails to make pre-emption final proof within the statutory life of the filing | 


can not be permitted to perfect nis claim in the presence of au intervenin g adverse 


right. 


Secretary Sinith to the Commissioner of the General Lend Opie, December 
28, 1895. (Da) 


Involving the W. 4 of the SE. 4 of Sec. 10, and the N. 4 of the NE. 


4, Sec. 15, T. 55 N., BR. 8 W. ‘offered land, Duluth land district, Minne- 


—6sota. | 7 
Mellhargey on September 23, 1891, filed his pre- -emption declaratory. 


‘Statement for said land alleging settlement September 16,1891. The — 


‘receipt he took was endorsed across its face: ‘Under section 2, act of 
Oct. 1, 1890,” and he claims that he was entitled under said section to 
transfer a claim he had theretotore held on the NE. 4 of Sec. 23, T.55 _ 
N., R. 12 W., with settlement thereon of November 7, 1887, being — 
unoffered lands within the second indemnity belt of the grant to the - 
‘Northern Pacific Railroad company. The tract last described was - 
selected by the Northern Pacific R. R. Co., October 17, 1883, and — 
-Mellhargey’s declaratory statement was offered for filing Nevertber 9, 
1887. The land was finally awarded to the railroad company. 

Johnson made homestead entry s the SW. 4 of the SE. 4 of See. 10, 
the N. $ of the NE. 4, and the NE. } of the NW. 4 ‘of Sec, 15, which, 
iduded part of the land in sonianetey: 

- Mellbargey having filed his pre-emption declaratory statement on 
the tract in controversy September 23, 1891, applied to make final 
proof therefor on Angust 10, 1893, accompanied with his affidavit of 
that date, averring that his filing was made under Section 2 of the act — 
of October 1, 1890 (26 Stat., 647). That section provided that qualified — 
-entrymen ander the femostend or pre-emption laws who in good faith © 

settle upon and improve land in said second indemnity belt “having — 
made filing or entry of the same, and for any reason other than volun- 

tary abandonment failed to make proof thereon, may, in lieu thereof, — 
within one year after the passage of this act, transfer their claim to any ee 
- vacant surveyed government lands subject - entry,” ete. | 
But Mcllhargey had no filing or entry on the land in township 55, aS 
indeed it was not subject to entry on November 9, 1887, the ae. he. 
applied to file on it, and the receipt he attaches to his apa shows — 
that the local officers ‘did not receive and file it, but, as appears by 
endorsement thereon, held it. in abeyance subject to the prior rights of 
the railroad company. He therefore had no claim under said section ne , 
to transfer. : 
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- But-aside from that, when he filed his pre-emption declaratory state- 
ment on the land in controversy September 23, 1891, alleging settle- 
ment September 16, 1891, it was upon offered land, and the time within. 
which final proof should have been made expired September 16, 1892: 

He urged that he did know the difference between “offered” and 
“‘unoffered” lands and supposed he had thirty-three months from settle- 
— ment within which to make proof, but the receipt he took, dated Sep- 
_ tember. 23, 1891, which he attaches as an exhibit to his appeal, describes 
the land in-controversy as “offered” land, and says on its face that 
“the time within which final proof is required ...... is on offered 
lands in twelve months from date of settlement.” 

His application to make final proof on August 10, 1893, was ented 
by the local officers and no appeal was taken. His secoud application 
‘of March 3, 1894, to make final proof was also denied by the local offi- 
cers, and is rejected by your office decision from which this appeal is 
taken. 

The denial of his application to make final proof ie aune of the expi- 
ration of time and the intervening homestead entry of Johnson, must 
be sustained. This disposal of the case renders it unnecessary to con- 
sider the motion to dismiss McIlhargey’s appeal. 3 

Your office decision is affirmed. 


RAILROAD LAND—SECTION 8, ACT OF SEPTEMBER 29, 1890. - - 
GATES Br AL, vt. McILRoy. 


The tight of purchase accorded a licensee under section 3, act of September 29, 
1890, is not affected by an expired lease of the occupant’s right under which no 
adverse claim is asserted. 


Secretury Smith to the Commissioner of the General Land Office, December 
(J. 1. H.) 28, 1895. (OC. J. W.) 


T-have considered the appeal of Robert i. Mcllroy in the above 
entitled case from your office decision of June 1, 1894, wherein is 
reversed the action of the local office in recommending that the home- 
stead entry of Edwin R. Gates for the NE. 4, Sec. 11, T. 15 S., R. 7 B., 
San Francisco land district, California, be canceled. and Mellroy ie 
allowed to purchase the same. The land in controversy was included 
within the grant to the Southern Pacific Railroad Company, forfeited 
by the act of Congress approved September 29, 1890 (26 Stat., 496). 
The record shows that James Parmer claimed, ander the third section 
of said act, the 8. $ of Sec. 35, T.145., R.7 &E. | 
RR. H. Mclroy claims, under the third section of said act, the B. 4 of 
K. 4, Sec. 35, T. 14.8., R. 7 E., and the NE. 4 of Sec. 11, T. 15 S., Rh. 7 E. 

Edwin R. Gates made homestead entry for the NE. 4, Sec. a T.15 
8., R. 7 E., August 15, 1892. | 

“Mellroy. gave notice of his intention to make final sevhie and Gates 
sn Parmer were summoned to appear at the hearing had February 15, 
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7 1893. During the trial, Parmer withdrew his claim, leaving the contest 
between Gates and Meliroy. | 
After hearing the testimony the local office rendered its desision, 
holding that the entry of Gates should be canceled, and that. McIlroy 
should be allowed to purchase the lands claimed by hon 
- Gates in due time appealed to your office, and after an examination. 
of the record the aforesaid opinion of the local office was reversed, the 
final proof of McIlroy was rejected, and the entry of Gates held intact. 
From this decision McIlroy appeals to this Department. 
- The only questions that need be considered by this Department ure, 
whether or not McIlroy had such a-deed, written contract with, or 
license from the Southern Pacific Railroad Company as is contemplated 
by the act of September 29, 1890; and if he had such contract or license 
was he qualified to purchase 1 the lands” in ep COMEEONEEEY. on the date of 
said act. — 
| On the question of his contract with or license from the railroad 
Z company Mellroy testifies substantially that about September, 1870, 
he bought from one Samuel Ackley the possessory right to these and 
other lands for the sum of $2,000, cash; that in 1872 he got a circular 
in pamphlet form, printed by the Southeru Pacific Railroad Company, 
requesting citizens to settle on their lands, to take them up and 
improve them, under which he made application to purchase the N. 4 
of Sec. 11, T. 15 S., R. 7 E.; that the cireular was to the effect that the 
company wanted their lands taken up and improved, and that the par- 
ties who made improvements should have the first preference to buy, 
when said lands were for sale, and that the improvements shonld cut 
no figure in the price; that he did not have a copy of the cirenlar and. 
has asked. Mr. Madden, the land ageut of the railroad company, for a 
copy, but had failed to get one; that he had received an answer to his 
application from the Southern Pacific Railroad Company, printed on 
the usual form; that said answer has been lost or destroyed, the last 
time he saw it being in 1890, and’ he has been unable to find it after 
diligent search; that he has never lived on said land, but that he has 
cultivated 35 or 40 acres of it and grazed the remainder. Counsel for 
Mellroy introduced a certified copy of his application to purchase the 
aforesaid land from the railroad company, dated January 15, 1873. 
Following the decision in the case of Eastman v. Wiseman, 18 L. D., 
337 (syllabus quoted), wherein it was held that ‘The provisions of 
Section 3, of the forfeiture act of September 29, 1890, according a 
preference right of entry to persons who are in possession of forfeited 
lands under ‘license’ from a railroad company, extend to one who takes 
- possession of and improves such lands under the circular invitation of 
the company, and in accordance with said circular. applies to purchase © 
said land of the company,” your office properly held that Mecllroy 
established such a license from the Southern Pacific Railroad Company — 
as is contemplated by the act of September 29, 1890. — 
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It is claimed by Gates that notwithstanding McIlroy was once in 
possession of this land by virtue of his license from the railroad com- 
pany, he subsequently parted with his possession and his right to 
become the purchaser of it, and is now estopped from asserting such 
right as against him. As evidence of the fact that McIlroy had parted 
with his rights as a licensee of the railroad company, an instrument 
signed by said R. H. MeUroy and John Byer was introduced and is as 
follows: 


EMMETT, , | | January 1, 1886. 


| Know all. men by these teksts that I, R. H. McIlroy, have this day sold the 
right to John Byer to take up and improve the NE. $ of Sec. 11, in T. 15 8., RB. 7E. 
M. D. M., for the sum of $100 (one hundred dollars) and the use of said lane to farm 
aud graze until said land shall be restored. back subject to homestead and pre-emp- 
tion, and for one year after said land does go back to government, then it is further 
agreed between the parties that at any time said John Byer shall want to sell out 
he shall give said McIlroy or his successor the first privilege to buy said land above 
described, and it is further agreed that the $100 (one hundred dollars) is to be paid 
in work at times when said McIlroy shall need it on his ranch as that may be agreed, 
upon for such labor. As witnesseth our hands and seals this day above written. 
Signed and sealed in the presence of Wm. N. McIlroy. 
| OO R. H. McILroy (seal) 
JOUN BYER (seal) 


Does this instrument amount to on assignment of Mcllroy’s right to 
become a purchaser of the land under the forfeiture act, supra? — | 

The instrument recites that McIlroy has sold to Byer the right ‘to 
take up and improve (the land in question) and the usc of said land 
to farm and graze, until said land shall be restored back subject to 
homestead and pre-emption and for a year aftev it goes back to govern- | 
ment.” The instrument expired by its own limitation September 29, 
1891, if it was ever made operative by delivery. There is no evidence, 
however, that it was ever delivered to Byer. It comes from the cus- 
tody of McIlroy and gets into the record in a questionable way, through 
one who had previously been Mcllroy’s attorney. Byer is claiming 
nothing under it, nor does Gates, who introduced it, claim under it. 
It is at most a fedae of Mellroy’s rights. If he could assign them he 
‘could also lease. 

The testimony is not shee as to whether Byer was in possession Sep- 
tember 29, 1890, or not. If he was, he was there as McIlroy’s tenant. 
This instrument, in my opinion, does not affect Mcilroy’s rights under 
said forfeiture act. It is insisted, however, that he is estopped from 
exercising such rights as against Gates by reason of his aets and 
representations to Gates touching the condition of the claim. If he 
encouraged Gates to take possession of the land and to expend labor | 
and money upon it, as a claim open to settlement and occupancy, laying 
no claim to it himself, as Gates and his wife say he did, then he is 
estopped; on the other hand if Gates went on as Mellroy’s tenant, 
with the understanding that if McIlroy could not purchase under said 
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forfeiture act, then Gates eae hold: for himself, aia that the improve- 
ments were rade by Gates, with a full knowledge of MclIlroy’s claim, 
as testified by McIlroy and his son, then McIlroy is not estopped. — 

- This is purely a question of fact and the testimony in reference to it. 
is so nearly balanced that it becomes difficult to say where the prepon- | 
derance is. On one side is Gates and wife, and on the other is Mellroy | 
and his son. The circumstances, to my mind, rather support Mcllroy’s 
insistence. The local officers, who had the advantage of personal 
observation of, and acquaintance with, the parties, seem to have believed 
Mecllroy’s version of the facts. I am inclined to the same view of it, 
and therefore your office decision is reversed, the finding of the register 
and receiver is affirmed, and the right to purchase the land under the 
forfeiture act of September 29, 1890, is awarded to McIlroy. 


PRIVATE LAND CLAIM—ACT OF MARCH 2, 1889... _ 
WHEELER v. THE BESSY HEIRS. © 


_ The special act of January 10, 1849, authorizing a location in full satisfaction of a 
certain confirmed settlement claim is a grant of an estate in land which at the 
death of the grantee descends.to his heirs. 


The provisions of section 1, act of March 2, 1889, with respect to the disposition of 
land at private entry, are in no wise applicable to the location authorized by 
‘said special act of 1849. ire 


Secretary Sinith to the Commissioner of the General Land Office, December 
20,1690, ee Cle 


This case figotyes six hundred and forty acres of land within the 
former Greeusburgh land district, Louisiana, to be located in accordance 
with the act of January 10, 1849 (9 Stat., 753). 

Under the act of Congress “for sappntainine and adjusting alee and 
claims to lauds in that part of Louisiana which lies east of the Mis- 
_sissippi and island of New Orleans,” Antoine Bessy, altas Anthony 
Bessee, established his right to a particular tract of land containing 
Six hundred and forty acres in the parish of East Baton Rouge, Loui- — 
siana, and procured a certificate therefor, showing its location and’ 
boundaries, to be used as the basis for an order of survey by the 
‘surveyor general. It appeared upon actual survey that the land so 
acquired “by virtue of settlement and inhabitation,” conflicted with 
some claim held under a different and superior title. Whereupon Bessy 
or Bessee applied to Congress for relief. And on January 10, 1849, the 
following act was passed: | | 

Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That the surveyor general of the State of Louisiana 
is-hereby authorized and directed to locate for Anthony Bessee, in full satisfaction 


of his six hundred and forty acre confirmed settlement claim in the parish of East 
Baton Rouge, Louisiana, the like area, according to the lines of the public surveys, - 
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upon any unappropriated land belonging to the United States in the Greensburgh - 
land district, Louisinua, and upon the return of 4 certificate of such location to the 
— General Land Office, a patent shallisstie to the said Bessee. 
. Approved, January 10, 1849. 

Anthony Bessee died in Baton Rouge, Louisiana, on the ith day of 
January, 1852. 

On April 29, 1872, D. W. C. Wheeler -by D. J. Wedge, Esq., his 
attorney, filed an aponoAtiOn with the surveyor general for “scrip, ” 
or certificates of location for six hundred and forty acres of land to be. 
issued under the third section of the act of June 2, 1858 (11 Stat., 294). 
- Wheeler claimed that on April 23, 1872, for the sum of fifty dollar s, he 
purchased from the Aeencrnrn: or “succession” of Antoine Bessy, 
deceased, the following property, to wit: : 


A purchase land claim against the United States government for six hundred and 


forty acres of date 1811, No. 338, shown by Cosby and Pe savEe seporke of 1821, - 


' U. 8. State Papers. 


| Upon said application the surveyor general on J une 29, 1872, pre- 
pared eight certificates of location numbered 233 A, B, C, D, BE, F, Gy - 
and H, respectively, for eighty acres each, and on J nig ‘BL, 187 as fae | 
mitted them to your office for approval and cena oon On Sep- | 
tember 3, 1872, your office acknowledged receipt of said certificates, 
and called the attention of the surveyor general to the fact that the _ 
— special act of Congress above quoted in full, authorized and directed 
the surveyor general to locate for said Anthony Bessee six hundred © 
_ and forty acres upon any unappropriated land in the Greensburgh land 
: district, Louisiana, in full satisfaction of the’ claim which was offered 
as the basis of said certificates, and directed him to report at an early 
day whether such location was ever made, and if not, why the party in 
interest failed to avail himself of the paola of sid special act of | 
. pa 
. On August 21, 1891, Louise Ressy and Adele Bessy, claiming to 6% 7 
ihe only heirs of Reta Bessy, alias Anthony Bessee, deceased, filed 
with the surveyor general a request, that in aecordauce with the special 
act of January 10, 1849, he locate for them six hundred and forty acres 
of land ou unappropriated land belonging to the United States in the 
' Greensburgh land district, and specified according to the lines of the 
public surveys, the particular tracts upon which they wished the loca- 
_ tion to be made. On August 25, 1891, the surveyor general by letter 
addressed to Messrs. Robert B. and George Lines, attorneys for said 
heirs, refused to make such location upon the ground, that the act of | 
Congress of March 2, 1889 (23 Stat., 854), provided that after the pas- 
sage of said act no public lands of the United States, except those im 
the State of Missouri, shall be subject to private entry. 
From said decision Louise and Adele Bessy appealed. On October | 
>8, 1891, your office called the atteution of the surveyor general to the 
‘suspeuded claim of Wheeler aforesaid, and directed that notice of the 
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claim and of the appeal of cne Misses Bessy, be served wpon Mr. D. - 


Wedge, the attorney for Wheeler. Mr, Wedge was notified on Novem- 


ber 16, 1891. On May 8, 1893, he caused to be filed the evidence of 
purchase under which Wheeler claims. And on May 20, 1893, Messrs. 
Holeomb & Johnston, of Washington, D. C., entered their appearance 
as attorneys for Wheeler, and advised the Commissioner that the case 
was ‘*‘in order for action.” 7 
On June 18, 1894, your office held the aforesaid sebiticates of loca- - 
tion for soln ao and directed that location in the Greensburgh 
land district may yet be made under the act of January 10, 1849, and 
that patent may propetly issue for the land so located to the heirs of — 
Anthony Bessee, who is now deceased. 
Wheeler has appealed to this Department. 


The Misses Bessy filed with their application to the surveyor general, 5 Ree 


and as part thereof their joint affidavit, which shows wy ime hl ine. | 
— following facts: | 
Antoine Bessy, alias Anthony Bessee, had only two children ; ; a Son. 
named Alexis, who died in the year 1840, leaving a widow, Helen John: 
son, who is dead, and three children, Paul, Louise and Adele; and a — 
daughter named Cecile, who died without issne in the year 1868. — 
When Anthony died on Jannary 7, 1852, his heirs were, his daughter 
and three grandchildren aforesaid.. When Cecile died without issue | 
in 1868, the three children aforesaid, her nephew and nieces, were her — 
heirs jointly. Paul died without issue in the year 1881, and his heirs _ 

were his two sisters, Louise Bessy and Adele Bessy; who thus show that — 
they are now the onl y heirs of Anthony. - 

The facts thus shown are not contradicted. or questioned by Wheeler 
or any of his attorneys. They may be assumed to be true e for the pur 
poses of this decision. - 

The act of Congress of January 10,1549, is a grant to Anthony Bessee : 
for valuable consideration, of an estate i land which at his death 
descended to his heirs. | 

“The purchase land claim,” which Wheeler chousité he bought. aut the - 
 “suecession” or administr ator’s sale on April 23, 1872, had no existence — 
theu. Ithad been extinguished by full satisfaction on J anuary 10, 1849, | 
by operation of the special act aforesaid. 

- | coneur in your office eye that, the act of Mar ch 2 2, 1889 C5 Stat., 
854), and the act of June 2, 1858 (i Stat., 294) are irrelevant to this 
ease; and that they do not affect the special act of January 10, 1849; 
_ which remains in fall force, and must be obeyed; unless it shall appear 

that there remain no unappropriated lands belonging to the United | 
States within the limits of the district of territory described in the act. 

The act of March 2, 1889 (25 Statutes $54), Section 1, reads: 

- That from and after the passage of this act no public lands of the United States, 
except those in the State of Missouri, shall be subject to private entry. 


This relates to the private sale or entry of ‘offered’ lands under sections 236d. and : 
~ 2357 United States Revised Statutes. .... These provisions of said. acts of te and nT 
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1891, while forbidding the disposal at public auction or private sale of the mass of 
_ public lands under the general statutes that formerly provided therefor, do not neces- 
sarily prevent the disposal of lands under any act of Congress of a special nature 
having local application, in such manner as therein provided for. (General Cireular 

of 1892, page 4.) 7 : | 


| In the case of Kansas Pacific Railway Company: W. Dunmeyer, 113 : 
U.8., 638, Miller, J., after quoting the words ae emption,” ‘private 
entry, ” aud “ sale, ” said: 7 ; 7 

In the terminology of the laws concerning the disposition of the Bible lands of 


the United States, each of these words has a distinct and well: known meaning in 
regard to the mode of acquiring rights to these Jands. . ... A sale for money in — 


' hand, by an entry made by the party buying (i. e., a private cash entry), j is through- bem 


out the whole body of laws for disposing of the paulic lands understood to mean a 
different thing from the éstablishment of a pre- emption or homestead ri ight. 
“Private entry” and “private cash entry” are. synonymous: in the 
nomenclature of the Land Department. | 
Formerly the policy of the government, in administering the Land Department, 
was, after due notice, to offer at public sale to the highest bidder the surveyed 
publiclands. Such of them thus offered as were not then sold, were thereafter subject 
to private sale, and could be purchased by what is kuown as “ private cash entry.” 
The lands thus subject to private purchase became known, in land office termi- 
nology as “‘ offered” lands; those that could not be thus parelsed were known as 


‘‘ymoftered” lands. (ebretary Noble’s Instructions to the Commissioner of the 
General Land Office, i6L. D., 327. p. | , 


Under said former policy, any person who was, or who had aeclaied 
his. intention to become a. citizen, could buy as much land as he could 
raise money to pay for, and secnre title by “ private entry” or “private 
cash entry.” In this way non-resident speculators were absorbing 
aumberless tracts-of land, and holding them from cultivation, hoping 
to realize the “unearned increment” which would accrue from the 
labor of others in developing the. country. This practice was against 
the policy of Congress which encouraged actual settlers in good faith 
and residents. Therefore Congress put a stop to it. Theact of Mareh 
2, 1889, had no other purpose. It repealed no other law. It disturbed 
no bone fide rights: whether vested or inchoate. It simply said that — 
from and after its date, the practice of selling “offered” land to | 
private persons for cash should be discontinued. 
~ The Commissioner lightly held that. said act had aeuiee to do with 
the special act for the relief of Bessee. He had no scrip, no certificate, 
no land warrant, no money to pay. He owned the special act of Con- 

gress; a statutory grant inthe nature of a float within the limits of the 


Greeusburg land district. He was not required to apply to the Com- | 


missioner or to the Secretary; but only to the United States surveyor-__ 
general in Louisiana; whose maudatory duty it was to locate six hun- 
dred and forty acres, and return to the General Land Oifice a certifi- | 
cate of the location, as a basis for a patent. - 

Your office decision is hereby affirmed. You will cancel the eight | 
certificates of location prepared by the purveyor general and transmit- 
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ted to your office in 1872. ‘You will instr uct the’ surveyor general to | ae 


obey the act of January 10, 1849; and to locate for the heirs of Anthony 

Bessee six hundred and forty acres of land, according to the lines of 
| the public surveys, upon any tenappeonriarcd lands belonging to the - 

- United States in the Greensburg land district, Louisiana, as its limits. 
were established and recognized on January 10, 1849, and to return to 
your office a certificate of such location, in order that a patent shall - 
issue to the heirs of said. Bessee. The selections made by the heirs 
aforesaid in their application to the surveyor- general dated August 20, 
1891, and presented on August 21, should be respected in making said 
location. unless sufficient legal reasons to the contr ary: shall appear, as 
to some one or more of the tracts selected. 


OKLAHOMA TOWN LOTS—OCCUP. ANCY seu. . 
Bowie wv, GRAFF. 


The right to acquire title to toed lots in Oklahoma Aaa the act coe May 14, 1890, 
is dependent upon occupancy, not. residence, and such occupancy may be begun . 
by an agent, and maintained thereafter throngh a tenant. 

The presence of such agent in the Territory at the hour of opening will not operate 
as a disqualification if he did not thereby. acquire an advantage =r his princi- - 
pal over other applicants. 


Secretary y Smith to the Commissioner of the Gener al Lond Ofice, December . 


28, 1895. 0 EW.) 


STATEMENT. The above named parties, Henry T. Bowie and Louis 
Graft, are contesting applicants for deed to lots 1 and 2, of block 53, 
in bestaeton: Oklahoma. That portion of Oklahoma was opened ag 
settlement on the 22d of April, 1889, and on the 15th of May follow: 
ing the townsite surveyor issued a certificate setting forth that the 
lots were that day “ surveyed for, taken and occupied by Louis Graft.” 
The people residing on the townsite recognized the authority of this 
surveyor to issue such certificates, and also recognized the certificates 
as evidences of claim and occupancy. During the next month one 
T. A. Baldwin, as agent for Graft, caused a house to be built on the 
lots, at the cost of $225, purchasing the material, making payments 
for labor, and. doing everything pertaining to the improvenient in the 
name of the principal. As Graff’s agent, Baldwin then authorized one 
P. H. Smith to rent the premises, and Smith rented them to Bowie, 

who immediately moved into’ the house, and has occupied it ever 
since. He paid rent from June, 1889, till some time in the year 1892, 
when he ceased to pay, and, svithout surrendering possession to his 
landlord, set up independent, adverse claim: of right to title himself, 
alleging ‘that Graff had never established occupancy in person, and 
that his agent, Baldwin, was disqualified by reason of being in the 
uy ab the hour of opening. The rent at first was collected by 
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Smith, and after ands by one Abernathy, and accounted for to Graft 
by Baldwin. _ During Bowie’s oceupancy he has made some repairs 
and slight improvements. It isnot shown that Graff established occu- 
_pancy in person, and it is admitted that Baldwin is an officer in the 
U.S. Army, and was with his command near the townsite at the time | 
of the opening. | | 

The land was entered as a townsite on the 22d of J aie 1893, at which 
time Bowie was occupying the premises as aforesaid, and had paid no 
rent, or otherwise acknowledged Graff’s right, since the year before. 
Graff had not abandoned his claim, but through his agent, Baldwin, he 
had made demand on Bowie for rots and upon payment being refused, 
he bad demanded possession of the premises. 

The trustees heard the case on the 14th of October, 1893, and awar ded 
the lots to Graff, holding that he was the legal occupant. On the 20th 
of the same month Bowie filed an appeal and specification of errors, 
but failed to serve copies on Graff. The record was sent up to the 
General Land Office, and ou the 17th of January, 1895, the Assistant 
Commissioner rendered the following decision: 


Rule 46 of the Rules of Practice requires that ‘notice of aateal and copy of the 
specification of errors shall be served on appellee within the time allowed for appeal,” 
which in this case was ten days from October 16, 1893, The papers in the ease con- 
tain no evidence that Bowie’s appeal was ever served on Graff or his attorney, and — 
in your letter of transmittal, dated November 27, 1893, you state that ‘no proof of 
service of appeal filed in this case.” 7 

Under this state of facts it is held that there has been a failure to appeal in 1 this 
case and said decision, therefore, will be considered final as to the facts. See Rule 
48 of the Rules of Practios: 

The said board, however, committed an error in law in holding that Louis Graff is 
- a legal cecupant of said lots. There is no evidence in the case even tending to show 

that he has ever been in the town of Lexington. On the contr ary, itis satisfactorily 
shown, i in the abseuce of rebutting evidence, that he has never been in said town. 
All the improvements which he caused to be placed on said lots were placed there 
by an agent, and it is a well settled principle that no possessory right to public land ~ 
ean. be acqnired through acts performed thereon by an agent. Such acts do not 
make the principal a legal occupant of said lots, and that his application for a deed 
thereto must be rejected. See 19 L. D., 363, on page 368. 

The proposition that a tenant in soRMeRsH DR will not be permitted to deny ihe title 
of his landlord is unquestionably correet as a general Tule, but where a party goes 
upon public land as the tenant of one having no right to the possession, such tenant. 
may acquire title in his own name. (Dowums v. Chapman, 18 L. D., 361 and cases 
cited). | 

Board No. 4 found that Bowie was an occupant of said lot from Fase 1889, to. the 
date of hearing, and that he ceased to pay rent for the premises from sometime 
in 1892, but it failed to make any finding as to his general qualifications as a lot 
oceupant. If he is a duly qualified lot occupant, I can discover no reason for deuy- _ 

ing him a deed for said lot, Should this decision become final, and Bowie show to 
- your satisfaction that he is a qualified lot a you will issue a deed to him om 
the usual terms. 


7 OPINION. ‘The decision of the Assistant Commissioner hat there 
chad been no appeal, aud that the decision of the trustees was final as 


2 BA oe DECISIONS RELATING TO THE PUBLIC. LANDS. 


to the facts, is correct. And his review of the case on the questions of 
law was also proper, notwithstanding the failure to appeal, and the 
consequent finality of the decision of the trustees as to the facts. Rule 
48, of the Rules of Practice; Witt v. Henley, 1 13 Ls ie 198; Hazard OF 
Swain, 14 L. D., 230. | 

~ But the decision of the Assistant Commissioner on the main seine in 
the case is erroneous. The doctrine that no possessory right to public: 
land can be acquired through an agent is sound as to homestead 
entries, but it does not apply in the case of town lots. In the case of 
z:} howiestead the principal consideration for which the grant is made | 
is that the entryman shall actually reside on the land—make it his 
home. That is a requirement of the law, a condition of the entry, a 
cousideration for the grant, that cannot be performed through an 
agent. But in the:case of town lots the consideration is occupancy, 
and occupancy may be by residence, by tenant, or by improvement. 
The act of Congress of May 14, 1890, 26 Stat., 109, aaa that. land 
in Oklaboma— | | 

may be entered as town-aites, for the several use and benefit of the occupants 
thereof, by three trustees to be appointed by the Secretary of the Interior for that 
purpose, such entry to be made under the Deeyistons of See. 2387 of the Revised 
Statutes. , 

Section. 2387 of the eviced Statutes provides that the entry shall 
be “in trust for the several use and benefit of the occupants” of the 
land, and that the execution of the trust,.as to the disposal of the lots, 
and the proceeds of the sales thereof, shall be conducted “ under such 
regulatious as may be prescribed by the legislative authority of the 
State or Territory in which the town is situated.” The Legislature of 
Oklahoma Territory has, by the act of December 25, 1890, Stats., ace | 
1145, prescribed the following regulations: | 
~ See. 1. Whenever any portion of the public lands of the United States have been 
er. shall be settled upon and ocenpied as a townsite, . . . . . . it shall be 
lawful and the duty, whenever requeste:l by a majority of the occupants or owners 
of the lots within the limits of the town, (for the proper officers) to enter at the 
- proper land office the land go settled upon and occupied, and hold the same in trust 
for the several use and benefit of the occupants thereof and those holding by deed 
or otherwise, accor ding to their respective interests. . 


Sec. 4... . . (The trustees) shall, subject to the provisions of this act, by a 
good ana sufficient deed of conveyance erant and convey the title to each and every 


block, lot, share or parcel of the same to the person, persons, associations or corpo- 


qaticns who shall occupy or possess or be entitled. to the right of possessiou or 
occupancy thereof, according to the several rights and inierests of the respective 
‘claimants in or to the same as they existed in | law or equity at the time of the. 
entry. | . | 
Sec. 9. Shonld any one or more persons, associations, or corporations claim ad- - 
versely the title to any lot or lots, parcel or parcels of land within the boundaries of 
such city or town, the party in possession, or if neither party be in actual possession, © 
then the party first filing his application, shall be prima facie entitled to deed. ._ | 

' Sec, 10, The amount of ground which any one claimant shall be entitled to receive 
_ @ deed for in a single tract, under the provisions of this act, unless said claimant, or. 
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his erantors, were in the ery peaceable possession of ths same prior to its entry a 


as herein provided for, and had improved the same, and is still in the occupancy | 
thereof, may equal, but not exceed, two acres in extent: Provided, That such ground 
' be ez slasivels occupied by, or in the possession of, such claimant, and have perma- 
nent and valuable improvements thereon. Such claimant shall also be entitled to a 
deed for such additional lot, not exceeding in area thirty-five hundred square feet, 
on which he may have substantial improvements. When any claimant shall make 
application for a deed to more than one tract, or parce), he shall file, in addition to 
his own affidavit as required by this act, the affidavits of at least two disinterested 
witnesses, showing the nature, character and actunl cash value of the i improv ements 
upon such additional lot or lots so claimed, ; 

‘Thus it is seen that the occupant, the one in possession, or whe: has 
_ the right to possession, is entitled to deed. And to be an occupant, or 
in possession, in the meaning of these statutes, it is not necessary to 
reside on the premises. Under these statutes one may occupy, be in 
possession, or invested with the right to possession, by residence, by 
tenant, or by improvements. Actual possession as much consists of 
present power and right of dominion as an actual corporeal presence. 
Minturn ”. Burr, 1 Cal.,.107. Actual possession of (public) land is the 
purpose to enjoy united with or manifested by such visible acts, 
improvements, or inclosures as will give the locator the absolute and 
exclusive enjoyment of.it. Staininger ». Andrews, 4 Nev., 59: There 
can be no such thing as constructive occupancy under the townsite 
iaws, but there must be an actual bodily presence of the claimant or 
some one for him on the premises; or a purpose to enjoy united with 
or manifested by such visible acts, improvements, or enclosures as will 
give the claimant the absolnte and exclusive enjoyment of it. Bender v. 
Shimer, 19 L. D., 363. A claimant is not required to actually live on 
alot as on a homestead. Itis sufficient if he makes‘a settlement and 
improvements, though the improvements be occupied by another. 
Such tenant occupies for him, the owner. Berry v. Corette, 15 L. 
—2D., 210. The object of the law was to give the owners of lots a good — 
title to their property. Opinion of Attorney General, 1 Lester, 431. 

The Assistant Commissioner’s decision seems to be based on the 
theory that while occupancy may be maintained by tenant, it cannot 
be begun by agent, but must be initiated by the claimant himself. 
That isa mistaken view. The supreme court of Utah has held that it 
cannot be begun by agent, and also that the claimant must be a resi- 
dent of the town. Hussey v. Smith, Pratt v. Young, and the Cain 
Heirs v. Young. 1 Utah 129, 347, 361. But on appeal of the case of 
Hussey v. Smith the supreme court of the United States reversed the 
Utah court, and held that deed should have been made to Hussey, who 
was a resident citizen of the State of Ohio, and had never been an 
inhabitant of Salt Lake City, the town in which the lot in controversy 
was situated, who had never occupied the lot,.and whose claim was- 
based only on a purchase of the improvements and right to possession 
under a decree of foreclosure of a morteeee: Hussey v. Smith, 99 
U.S., 20. a 
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It is the uniform holding of the Department that occupancy may be 
maintained by tenant, and no rule or reason is known to exist why 
occupancy may not be initiated by agent, provided the agent acts in 
the name of the principal, and the element of good faith is evident. 

In this case everything was done in the name of the principal, and 
good faith is evident in every act. The allegation that Baldwin was 


disqualified to act as agent because he was in the country at the hour — 


of opening is not well taken. It is not necessary that the agent shall 
possess the same qualifications as the principal, and Baldwiu’s presence 
In the country at the hour of opening did not disqualify him, unless he © 
thereby acquired some advantage for his principal over his pen ieraee 
for the lots, and that is not even charged. 

The decision of the Assistant Commissioner of the General Land 
Office is reversed, and the trustees will be instructed to make deed to 
«Graff. | 


ACCOUNTS_SURVEY—MILEAGE RATE—ADJUSTMENT. 
~W.C, MILLER ET AL. 


The mileage rate of compensation for surveys is regulated by statute, aud cannot be 
determined by the average mileage per day made during the oe covering a 
survey. | 

The term “dense undergrowth,” as used in the statutes wherein provision for aug- 
mented rates is made, means such a growth as obstructs the use of the transit, 
and seriously impedes the work of chaining the line, 

A deputy surveyor should not be heard to complain as to the ad ceanant of his 
account, where in the contract he agrees that no payment for work not per- 
sonally done by him shall be made, and it appears that in fact he did no part 
of the work in person, and that the government thereafter, to avoid the dis- 
turbauce of private vested rights, approves such survey, and fixes a just com- 

pensation therefor which is accepted by the surveyor. 

Under the provisions of section 8, act of July 31, 1894, the Deparnaent has no juris- 
diction to revise an account that has been finally adjusted by the Auditor, and. 
due pay nient thereof tendered and accepted. - 


Seer etary Smith to the Commissioner of the General Land Office, Dasaitice 
| 28, 1895. re eee Gee B.) 


This is an appeal taken by the attorney of United States Deputy 
Surveyors W. Clayton Miller and David M. White from your office 


decision of July 29, 1895, wherein was refused the re-opening of two 


certain accounts for surveys and resurveys executed under contract 
No. 137, dated January 21, 1892 (entered into jointly by said deputies), 
for the purpose of esadiustient and payment of the further sun) of 
|: $2,128.45 thereon, upon grounds hereinafter stated. - 

_.. Miller qualified to both accounts, although it is ainimed that he did 
| but a small portion of the work under the contract, while White, whom 
it is alleged did a much larger share of the work, strange to say, quali- 
fied to the correctness of neither. Such action is unusual and not in 
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sat 


Keepin g with the usage on the part of contracting deputies in present- ie 
ing—and the government in acceptin g¢ and -paying—claims for survey | 
of the public lands. 
- ‘These accounts as originally presented, on the one hand, and as. 
adjusted by your office and paid by the disbursing officer of the Treas- 
ury, on the other, can be more readily understood by the tabulated 
statements, and the explanations thereof, given below. | | 


67 
52 
08 
77 
65 
71 
BB 


51 
12 
31 
21 
O01 
35. 


171. 


09° 
6D 
mL 


76 
40 


5. Lks. 


5. Chg. 
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. Chs. 
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| Account for surveys, a8 made out and presented oye the deputies. 
STATEMENT NO. 1. 
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STATEMENT NO. 2. 
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BA. Eh © sb 5 Clow rites) 86 2 ee ee ee eed ee 2,599.85 

93 Meander i 13 Catoh rates). OF ~ tonto) wien, Be 582. 71 

14 oe us O Clow Fates) 6 hoe toast 

09 Connecting “ S-(LOW ates) . 88> SO Bb h oes ot oy oe ous 13.44 

MODAL soles ues crihe cmt eaet ee see tame aa us See ae ek nae $5, 091. 66 
Account for . e-sur veys as made out and presented by the a a 
STATEMENT NO. 3. 

Lis. | 
18 Standard lines, $13. 00 (high rates) per wile. ...-2.-.22L-icucee $632. 32 

80 ce ee §.00 (low rates) ©  LL..l lll lle. 98,44 

04 Township “* 11.00 (high rates)“ 22... ...2.2......-- J, 115. 27 

45 «= #& oS . -F OU low rates 46, “cP. geb ne es i cr 127. 88 

19 Section  * 7:00 Chiigh rates, "! © G.2.05. eu ee eees 1, 197. 10 
43 . . DO Clowerntes): Fe FE oe sew eyes eee » 22,21 

DQUGl dg ise ca eec Eten es ae dee ea Sema ee wae ante de a $3, 128. 22 
(Idem) as corrected and adjusted by the General Land Office, 
STATEMENT NO. 4. 

Lks. 3 
43 Standard lines, $13.00 (high rates) per mile... feats Sete $209.53 

81 oe ae 9.00 (low Paben ye 282 28S geod dw eee cs ote 124.40 

22 Township — Oe. Gb OUitiial tates). 8° oeebcene stereo ue 288. 92 
eOine, oe EQOA lowermost 8 neil pent eeace 806. 75 

24 Section eo 7 00-Cideh vates) +6! 8" Jessie cg bake . 62.70. 
08. = . OO. (low rates): @6° 7 tescescenut ee ee — 852.51. 





$2, 324. 81 
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It will be observed that the total amount of the account, for original. 
surveys, claimed. by the deputies, is. $6,421. 70, and that allowed by 
your office after corrections and adjustment made in accordance there- 
with, is $5091. 66—showing a reduction of $1330.04; and total of account. 
for re-surveys is $3123.22, which after like correction and adjustment 
amounts to $2324.81 being a reduction of $798.41; aggregate reduction 
$2128.45, the Sioa as stated, now claimed by eoclaiie: 

The corrections made by your office in the accounts for surveys and 
re-surveys consisted (1) in transferring to the column of township lines, 
at the mileage rate for such lines—as will appear by a comparison of 
statements 1 and 2—28 miles, 7: (3 chains, and 54 links, of the Fort Hall 
correction line (which is also a standard parallel),.and 21 miles, 68 
chains, aud 74 links of the west boundary line of the reservation—as 
will be seen by a comparison of statements 3 and 4—for which appel- 
lant charged in said accounts, and now claim the rate of mnileage 
- allowed by law for standard lines; and (2) in cutting down the num- 
ber of miles of standard, township, and section lines charged for (to 

the extent as shown by above statements) at the respective augmented 


rates of $11 and $7; increasing, however, the linear mileage at the - 


| respective minimum rates of $7 and $5 per mile, _ 
The standard line mileage rate appears to have been divaiiowed by 


your office, though not so stated, for the running of said correction. 


-and boundary lines for the reason that it was not satisfactorily shown 
that two sets of chainmen were employed and used in extending those 


. lines, as is prescribed by the Manual of Surveying Instructions for the 


purpose of securing that high degree of accuracy so nner in the 
survey and establishment of standard lines. | 
In making up these accounts the augmented rates of $13, $11 ant $7 
per nile were charged: for all standard, township exterior and section 
lines, or portions thereof, where the same passed over lands which 
appeared from the field notes to have been. covered, at time of survey, 
with *‘ dense sage,” “dense sage brush,” or a + dense undergrowth of — 
sage brush.” | 
- The record shows that your office, ee ietiax “M” of December 6, 1894, 
notified the contracting deputies, through the surveyor-g pene k that 
their accounts had been adjusted, and that the stated disallowance had 
been occasioned for the reason—substantially stated—that the lands. 
which were covered with such growth of sage brush, as above described, 
should not be classed, or put in the same category, with. those jonas 
specified in the act of Con gress as “ covered with a dense under erowth,” 
for which payment of the aug mented rates of mileage were authorized 
for the survey thereof. ; 
No appeal was taken from your office peision of the iat aiote 
named date, the contracting deputies electing at that time, as it would — 


appear, to receive the amount awarded them under their contract upon 


the closing of their said accounts in the General Land Office and the 
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Depar tment of the Treasur y, instead of calling in re the eataBle: ha 
ness of the award made by the decision of your office by an appeal. | 
therefrom at the time, which allowance was just and liberal, regardless — 


of the frauds char ged against them (and Hob nent) in the execution of a 


surveys under their contract. : 

As a inatter of fact, this appeal i is from your office aniot as ready 
stated, of July 29, 1895, wherein was refused application of appellants - 
made more than four months subsequent to adjustment and payment of | 
allowance upon their said accounts) to have the | same ed for the 
purpose of further action thereon. 

Whether an appeal could properly be taken fr om the. action of your 
office of the last named date, under the circumstances surrounding this 
case, will be considered hereinafter. 

With regard to complaint of appellants. that nly the. township rate 


had been allowed for standard lines, let it be admitted for argument’s 


sake, that an error was made in allowing said township rate for the Fort. 
‘Hall correction and west boundary lines of the reservation, with a total — 
— length of 50 miles, 62 chains, aud 28 links; since there is only a differ: 

ence of $2 in the rates prescribed for the two lines—township and 
standard—an allowance of the same would ee them ealy S101. 35 
additional. 

If it is proper to consider said allegation of error, en it would be 
equally so to consider another question which is presented by the Tec- — 
ord in that connection, which is as follows: 7 
Of the total mileage of the two lines above named, 21 miles, 68 links, 

and 74 chains, constitute the said west boundary line, for the entire 
length of which the township rate was allowed and paid, while the 
-re-survey of that line was not authorized by the contract or any special 
or general instructions. 


If it is insisted that it became necessary aataeh is not sania to. 7 


_re-survey that line in order to have a line upon which to close town- 7 


_- ghip, exterior, and section lines so as to complete the surveys author- 


ized. by contract, it cannot in justice be claimed that it was necessary 
to retrace any portion of said line south of the ten-mile post thereon,. 
for the reason that there were no subdivisional surveys made in town- — 
ships. adjacent to that line and south of said point, and no township. 
exterior line south of same point, run to said west boundary line, save 
the south township boundary line of T.98., R. 32 W., which was coin- 
cidently surveyed with the correction or south boundary line of the res- 
ervation, which was extended from the guide meridian, and already 
paid for, as such correction or boundary line. Thus it is shown that 
beyond any question 11 miles, 68 chains, and 74 links of the west bound- 

cary line were unnecessarily retraced, and that in said accounts $13 per 
mile were charged for 9 miles, 58 chains and 74 links, and $9 per mile © 

for 2 miles, 10 chains thereof, aiuae in the ag Bp romite to $145.63. 


_ Deducting, ther efore, said sum of $145.63 from the amount charged for 


the survey and resur rege of said nner and giving appevanie! credit for 
1438—-VOL 2 34 - | 
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_ the $101. 55 elated: by them, in the manner. stated above, leaves a bal: 
ance of $44.08 against the contracting deputies for the survey and 
resurvey of said correction and west boundary lines. 


This disposes of the contention of the appellants, npon the merits: of : 


the case, with respect to their charges: for the sur vey and resur vey of 


the last two above mentioned mee for which standard. rates are 
claimed. -_ Sd 

_ Relative to the disallowance ‘resulting from sdttine down the mile- 
age of standard, township and section lines, for which augmented — 


rates were charged, upon the ground hereinbefore stated, it appears 


that a greater part of the reduction—in fact pomeunne over $2,000.00 


thereof—was made for the said reason. 


In the Manual of Surveying Instr ructions: eB: 924), for 1894, Sachi 


“dense undergrowth” as is found upon lands which warrant the pay- 
~Inent of augmented rates for the survey thereof, and the sense in 


which that term is used in the appropriation for survey of the public | 
lands, contained in the act of March 3, 1891 (26 Stat., 971), under 
authority of which this contract was ‘made, is defined in the following 
language: : | 


By dense undergrowth is moan thick bushes, noushe. or - other v petals growth 


of such height as to obstruct the use of the transit, and require cutting away to 
obtain sights along line; also bushes, brush, vines or other vegetation which is of — 
such tangled and difficult character as to seriously impede the work of chaining the ‘ 
‘line. — 


A ppelldins contend, however, that the foregoing definition is iaeie 


‘stricter than the one Some in the. Manual of 18990, whieh was in 


force at the time the contract was made and during tite period the — 


work thereunder was undergoiug completion. This is error. The fact 
is, the Manual .of 1890 contains no definition whatever of the term 
‘dense undergrowth.” | : | 


The one above quoted is. seeentea: as ‘correct in all acai it. 


comes fully and clearly within the meaning or sense, doubtless, in 


which the term is employed in the statute, and has in such substantial. 
or material sense been so recognized for a period of time antedating 
the execution of this contract in fixing the rate of mileage authorized 
by law for the survey of lands covered with a dense vegetable growth. 
To bring the phraseology “dense sage brush,” or ‘dense under- 


growth of sage brush,” within the purview of the stated definition of 


the. statutory term “dense undergrowth,” as found in the Manual, 
appellants contend that the growth of sage brush, herein described, 


encountered along the lines of survey, was of each height “as to 
obstruct’ the use of the transit, and of such size and density as to 
materially impede the work of chaining the line,” and for the purpose 
of establishing the truthfulness of such allegations they file with the 
appeal the affidavits of Deputy Miller; George Winter, engineer in 
‘charge of the construction of the Pocatello Water Company’s ditch 


and flume; J. J. Cusick, superintendent of Pocatello Water Works at | 
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Pocatello, Idaho; H. R. Harrison, a dnstaian employed on the. nae 
aand A. B. ‘Hower, surveyor of Bannock county, Idaho.. 

The language employed in each one of the affidavits is about the 
same, and the material portion of each affidavit is in the paoE ene 
words: | 


That the sage brush prevailing there (Fort Hall Indian Reservation), and covering 


. a large majority of its surface, is of such height and density, and its circumference 


is so great and bushes so large that it materially interfered with the survey asa 
whole and more particularly and more largely and seriously with the chainman and 
chaining thereof, and almost equally so with the deputy and his lagman and axemen 
and teamster. 


: The height of this sage brush is nowhere shown in said affidavits, nor 
is it proven therein or elsewhere that such sage brush as is represented 
by the field notes as covering the land over which the lines of survey 
passed had to be, or was 10 reality, cut away, in order to facilitate the 
progress of the survey. | 

Evidence is submitted upon the point of height are size of sage conn 
upon Jands in close proximity to but outside of the reservation, which 
is not deemed. competent to show the precise character of that growing — 
upon Jands within the same in the face of the best and only direct evi- 
dence upon that point as furnished by the field notes of the supplemental 
test surveys made by Special Examiner Henry L. Collier, consisting of 
a partial retracement of the lines of survey purporting to have been 
run by the contracting deputies, his examination. thereof, and report 
thereon (p. 12, book of field notes) in words following: 

. Dense sage brush about eighteen inches high. Not very coabionié and should 
not be classed as ‘‘ dense underzrowth,” as “obstructing the survey.” 

The field notes of every mile of the inspection surveys made by 
‘Deputy Collier have been carefully examined, and they show that the 
sage brush upon the greater portion of the land over which the lines of 
his said surveys passed was from eighteen to twenty inches high ; 
twenty-four inches in many places, and as much as twenty-eight inches 
in a few spots. | 

Yor the purpose of establishing the fact that the work of. sane 
the lines was seriously impeded wherever such growth was encountered 
along the same, attorney for appellants submits a tabulated statement 
of the mileage of subdivisional surveys, whereby it appears that 816 
miles (out of a total of a little over 1,145 miles of all lines) were run in 
132 days, showing an average made of 6.18 miles per day. - The field 
notes for almost every mile of the eutire survey and resurvey have 
-been most carefully, examined and they do not show the number of 
hours each day devoted to work during the said period, nor is it.other- 
wise in evidence that a full day’s work, for any.number of days was 
put in during that time. The average mileage made during the period 
_ covering the survey cannot properly be made a criterion or standard 
“by which to determine the mileage rate of compensation that should | 
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be paid for such work; that matter is regulated by statute, and is made 


—. to depend upon the particular character of the land aueveyed) no other — 


rule would be a safe or proper one. 7 
While upon this particular branch of the subject, however, it might 
be well to state that the field notes show that fr equently 10 . 11 miles 
of section lines were run in a day over land represented as covered 
with “dense sage brush,” and it is recalled here that on September 10, 
1892, in T.98., R. 34 E., (the extreme southern portion of the reserva- 
tion), 958.20 chains (12 miles, less 1.80 chains) of true lines were run, 
every inch of ground over which said lines passed being covered with 
“dense sage brush;” that on December 17, 1892, in T.3S.. R. 34 E. (the 
extreme northern portion of the reservation), 932.75 chains (12 miles, 
less 27.25 chains) of true lines were run over same character of land; 
and that on May 16 and 17 in T. 4 S., R.35 E., 1,758.03 chains (22 
miles, less 1.97 chains) of true lines. sere run duri fig these two days; 
land over which lines passed also of like character with that above 

- described. , 
After representing that-an average of only 6,18 miles: per day had . 
been made during the 132 days spent in subdivisional surveys, appel- | 
lants contend that an equal daily average could not be made in the 
survey of standard linés owing to the fact that the latter class of lines 
required much more careful marking and accurate running in their 
_ extension. Upon examination, however, of the field notes of survey — 
of the Fort Hall Correction line—which is also a standard parallel—it 
is ascertained that on May 20, 1892, commencing at the standard corner 
of T.98., Rs. 33 and 34 E., 960 eee (12 miles) were run on that day, 
every foot of ground over which said portion of that liue passed being 
covered with this same “dense sage brush,” if the field notes are to be > 
relied upov as giving a true description of the character of land over 
which the lines of survey passed. 

Germain to the correctness or reliability o of said field notes, W. T. 
| Trowbridge, who was specially detailed to inspect and retrace the lines 
of surveys and resurveys, a8 far as might be deemed necessary, exe- 
cuted under the contract, and make report thereof, on page 48 of the 
‘same states: “I find also a number of lines, where dense sage brush 
was reported, to be absolutely bare of brush and nothing but bare 
ground with a little grass.” 

No denial by appellants of the truthfulness of the above statement 
is found in the record submitted for examination, 3 
To aecurately run and carefully mark the lines of a tier of sections— 
the extent of the true lines thereof being 11 miles or thereabouts—is 
considered by experienced surveyors to be a good day’ S work in the . 
field in open country. : 

Great stress is placed by the attorney in this case upon the small 
daily average mileage made in the larger portion of these sur veys, with 

a view of justifying the claim of his clients to a higher mileage rate of 
compensation for all work charged for in their accounts. 
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The daily progress made in these surveys does not seem to have been 
affected by the existence along the lines of this ‘dense sage brush,” 
for while the field notes show that 11 miles and. upwards of lines were 
run some days over ground covered with such growth of vegetation, 
still they also show that only 5, 6 or 7 miles were mente. on other days | 
over precisely the same character of Jand. 

This fact alone demoustrates the fallacy of a rule which would ane 
the daily average speed made in a survey to have any weight in deter- 
‘mining mileage rates of compensation. If it were proper to recognize 
such a test, the correct principle would seem to be to regulate the rate 
by the aces that could be, rather than by that which was actually 
made in the course of a day. | 

Sage brush running up from eighteen to twenty- eight inches—and 
even to thirty inches—in height can not be considered as ‘obstructing 
the use of the transit” in “obtaining sights along line,” since such 
sights are easily obtained by means of transits most conumonly in use 
across lands covered with bushes or other objects which range from 
four and one-half to five feet in altitude, and over objects of even greater 
elevation where the flag is sufficiently elevated along the line; and the. 
linear mileage of 10,11 and 12 miles of true lines—leaving out random 
lines—made in a day, in the instance cited, afford sufficient evidence . 
that the chaining was not ‘‘seriously impeded” along the lines by the 
presence of described growth of sage brush or bushes, hence it neces- 
. sarily follows and must be held that the phraseology “dense sage 
brush” or “dense undergrowth of sage brush,” where the sage brush is 
of the same height, size and density as that found upon these lands, 
_ does not place the lands covered with such growth in the class of lands 

designated in the contract and the statute as “covered with dense under- 
growth,” the character of. which warrants the payment of the aug- 
mented rates, $13, $11, and $7, of mileage for the survey thereof. — 

Referring again to tke question of sufficiency of evidence furnished 
respecting the use of two sets of chainmen on standard lines claimed by 
appellants.to have been run as such in conformity to Manual of Instruc- 
tions, Special Examiner Trowbridge, in his report (p. 47), in pointing 
out and commenting on an error of a serious nature made in the wey 
of the First Standard parallel south, states that: 


It is not difficult fo understand why this error should not have been discovered by 
the second set of chainmen required in running standard lines, for the reason that 
two-sets of chainmen were not used on this line, a fact admitted by the deputy to me. 


In this connection Special Examiner Collier, in his report (p. Pa of 
| March 4, 1894, makes the following observations: = 


The depaty, D. M. White, who signed the oaths as the deputy who did the work 
in his own proper person did not do the work, and was himself seldom in the field. 
He employed a man by the name of McComb, who signs the oath of special chain- - 
man. This the deputy does not deny. Mr. Kimport, who was flagman on all the work — 
north of the, First Standard parallel south, says that Mr. White was not with the 
party at any time during his connection therewith. | 
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ie, White furnished him several blank oaths to sign and although he was. not- 
engaged on the standard or any Jine south thereof, yet his name appeared to the. 
oaths of all the work that is included in contract No. 137. The other assistants. 
could not be found. 2 


In the face of such ahepnteaaiceed seenas the con clusion i is that the 
proper showing has not been made that two sets of chainmen were used, | 
as hereinbefore assumed, upon the Fort Hall correction and west bound- 
ary lines, for which reason the rate prescribed for township lines, as. 
stated, was only allowed for the survey thereof. 

“With respect to the work done by deputies Miller and White in per- 
son under their-contraet, the report of Trowbrid ge upon that point is- 
substantially corroborated and ee by that of Collier, wherein on: 
page 56 the latter states: 


- Before closing this report I sould most wemneeinalle again Ml your attention to. 
the fact that neither Deputy White nor Deputy Miller did the work on contract No. 
137, Deputy White was engaged as engineer of the Pocatello water works company , 
to which he gave his undivided attention, while Deputy Miller was engaged at the: 
same time on a government contract in north-west Idaho. 

.The service would be very much improved by having the deputies under con tract: . 
No. 137 punished as provided by the act of Congress appr oved August 8; 1846, in —— : 
erence to.making false affidavits. a 


- No effort is made on the part of appellants to diapers the allegations: 
euitaioed | in the foregoing statement; not eveu a-formal denial thereof: 
is.entered, and not being satisfied with money received for work which’ 
was not personally performed by either of them and to which they were: 
notentitled under the terms of their contract, they now seek to recover. 
additional compensation upon the grounds ainted: | : 

~ One of the material conditions of that contract, to which reference i is’ 
made, is in the words following: 

‘And it is fur ther understood and agreed by anil between the parties to this agree-: 
ment that . . .  . no payment shall be made for any surveys not executed 
by the said deputy surveyors W, Clayton Miller and David M. ou hite in nee proper 
person. | | 

These surveys atid resurveys: mehicn were neat by the inspection 
and reports of the special examiners to contain serious inaccuracies. 
were, however, accepted upon r ecommendation. ot. Deputy Collier— 
based upon the ground of pnblic policy and non-disturbance.of private’ 
vested rights—that they be approved upon correction by appellants of 
said: defects. The correction of the inaccuracies, so far as the limited 
tests disclosed, were made by oue of the contracting deputies, Miller, : 
who had failed up to that time to perform any work under his contract, 
or to exercise any personal supervision over the same, and upon adjust-. 
ment of the accounts, presented by him, by your office and the Auditor 
just and lawful compensation was tendered and accepted by said Miller 
and White for all work done under contract No. 137, and charged for in: 
said accounts, regardless of the fact whether the work was 8 performed. 
by them or those i in their employ. 
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The Secisieii of your. office, based upon the foregoing state of facts, 
| refusing to: reopen these accounts for the purpose of recommending an 
ae additional payment thereon is therefore affirmed.. 


- Aside from the fact that there is no merit in the claim of appellants | a 


they are stopped from obtaining any further. auditing or readjustment 
of said accounts, with a view of additional payment thereon by the 
Auditor for the Interior Department by virtue of provision of. act of 
- July 31, 1894 (28 Stat., 208, section 8, par. 3), in words following: 

Any person accepting ney under a settlement by an Andi tor shall be thereby 
precluded from obtaining a revision of such settlement as to.any items upon which 
payment is. accepted ; but nothing in this act shull prevent an Auditor from suspend- 
ing items in an aceunnt in order to obtain further evidence or explanations necessary 
to their settlement. a | | 
~The items constituting these weenie are é composed of ves parts, the 

first thereof representing the work done, and the second the .rate 


charged and amount allowed therefor, and it has been clearly shown ne, 


that the work indicated by each of the items embraced in these accounts 
for surveys and resurveys, as summarized in statements Nos. 1 and 3, 

a proper rate and amount were allowed for the same by your office a8 
is evidenced by statements Nos. 2 and 4, and explanations which follow. | 


~The Auditor for this Department examined and approved said 


accounts for payment at the rate of mileage allowed by your said office ie 
for the work described in each item of these accounts without suspend- 


ing asingle item therein contained for “further evidence or ne a? 


a relatin g to the compensation prescribed therefor by law. | 
Subsequent thereto payment was made and accepted by appellants 
of the allowance so made for each and every item of work for which | 
-compensation was claimed in the settlement of their accounts, where: — 
upon the same were finally closed by the disbursing officer of. the | 


Treasury, and it is now beyond the jurisdiction of an executive depart-. - 


ment of the government, under peerage of the above cited act, to ae 
further revise the same. =" 


OKLAHOMA icine nails OF CLAIMANT. . 
‘DEWEY v, JACKSON (On REVIEW). 


The prohibition against entering the Territory of Oklahoma, contained in the act of 
March 2, 1889, is general, and includes therein honorably discharged Union 
soldiers and sailors, | 

The fact that a soldier’s decianateny statement. is filed by an nue Sfhap: the lands 

are duly opened, will not make such claim valid if, the ee was in said 

Territory at the hour of opening. 


Secretary Smith to the Commissioner of the General Land Office, ie 

(J. I, H.) 28,1895... (OS. W.) 
[have before me the petition of Ambrose ¥, J ackson for re-review of — 
departmental decision of September 12, 1895, 21 L. D., 160, involving 
- homestead entry No. 3631, and final certificate N 0. . 8, for NW. 4 t of Sec. | 
ES ee | 
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| The chief ground of error alleged to have been sommneee was in 
holding that Jackson was disqualified by reason of his presence inside — 
the Territory of Oklahoma at 12 o’clock, noon, on the day of opening. g 
The insistence is that he being an honorably discharged Union soldier — 


is excepted from the operation of the second Proviso to. section 13, of i 


the act of March 2, 1889 (25 Stat., 1005). 
Said proviso is as follows: 


"That each entry shall be in square form as nearly as practicable and no person be 


permitted to enter more than. one quarter-section thereof, but until said lands are 


open for settlement by proclamation of the President, no person shall be permitted 
to enter upon and ocenpy the same and no person violating this provision shall ever 
be permitted to enter any of said lands or acquire any right thereto. _ 
The pr oviso immediately preceding the one above quoted is as fol- ; 
lows: | 
That the rights of tonetabie discharged Union soldiers and sailors in the late civil 


war, as defined and described in sections twenty-three hundred and four and twenty- 
| fies hundred and five of the Revised Statutes shall not be abridged. 


-' These sections are parts of the act of June 8, 1872. ‘There is in my 
- opinion no conflict between the two provisos to the act of March 2, _ 
1889. Sections 2304 and 2305, Revised Statutes, confer no right upon | 
_the persons named to enter upon public lands not open to settlement 
and especially upon lands thereafter acquired, and it would seem that 
to put them upon an equality with others as to the time when they 
might lawfully go into the Territory of Oklahoma, does not abridge 
any right conferred upon them by said sections. The right to enter in 
advance of others, is not amongst the rights defined and described 


in said sections. The purpose of said proviso first named seems to. 


have been to make it clear that soldiers and sailors might exercise the 
rights conferred by sections 2304 and 2305 in Oklahoma, as soon as — 
opened to settlement which might otherwise have been in doubt, while 
_ the purpose of the last proviso seems to have been to put all persons 
on the same footing as to the time when they might enter and go into > 
said Territory. If it had been the intention of Congress to provide 
that Union soldiers and sailors might go into said Territory in advance 
of others, and make their selections of land first, they would doubtless 
have said so in plain terms, and would, at least, have made provision 
for securing equality amongst those who belong to these two classes. 
I must therefore hold that honorably discharged Uniou soldiers and 


sailors, like others, were bound to obey the law and the proclamation = 


of the President as to the time of entering said Territory, and failing ey 
to do so they must suffer the same penalty .as others. | | 
It is insisted, however, that Jackson’s filing was made eacaa an 
agent, as authorized by sections 2304 and 2305, and not made until the 
23d of April. 1889, the day after the opening, aud that therefore Jack- — 
son’s presence ide the Territory at the hour of opening could have > 
no relation to or effect upon his agent’s act. This is in effect saying — 
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Z 7 that Jackson sont lawfully do through an agent that which | he aaa - 
. oe himself to lawfully do for himself. I cannot so hold. | 


I deem it unnecessary to make any comment upon J ackson’s motives - 
in coming into the Territory prematurely. He was inside at the hour 
of opening. His coming in was not induced by either fraud or force. . 
His presence inside at the hour of opening, according to Smith ». © 
Townsend (148 U. S., 490), puts him where he will be deemed to have 


broken both the. letter and the spirit of the law. The Department, as - | 


_ the law stands, has no ‘power to relieve one in | this situation. The 
motion is eoneey denied. 


SWAMP LANDS-ADJIU STMENT—FIELD NOTES. 
BIsHoP Ve STATE Or MINNESOTA. 


In the adjustment of the swamp 2 erant. the question at issue is whether the lands 

involved were of the character granted at the date of the grant. | 
Where the State accepts the field notes of survey as the basis of adjustment, and 
from such evidence a selection is duly made, the Department will not cancel the 
same in the abseuce of convincing proof.of fraud or mistake in the survey. 


_ Secretary Smith to the Commissioner of the General Land Office, December — 
(J. I. H.) me he: 1895. - 3 | (J. L.) 


— The land involved in this case is the EE. 4 and the. Sw. 1 of the NW. 
4, and the NW. 4 of the SW. 4 of section 35, T. 144 N., R. 26 W. , Saint 
Cloud land district, Minnesota. The exterior lines of the township 
were surveyed in the years 1871, 1872 and 1873. The subdivisions 
were surveyed in 1875. The township map on file in your office was 
approved August 12,1876. And on November 25, 1876, the United 
States surveyor general for Minnesota; certified to the local land office, 
“A list of-the swamp and overflowed lands i in the Saint Cloud district, 
selected from the field notes of the surveys as inuring to the State of | 
Minnesota,” under the swamp land grant of March 12,1860; and included 
in said list all of fractional section. 35, T. 144.N., R..26 W., containing 
639.45 acres, as Swamp and lake. Tamarac swamp and Mud lake.” © 
On October 19, 1893, Albert Bishop (who was not a settler), filed an 
application to make homestead entry of the tracts aforesaid in accord- 
ance with circular “K” of December 13, 1886 (5. L. D., 279). ‘The gov- 
ernor of the State of Minnesota was notified, and a neat ing was ordered, 
at which, in accordance with. paragraph 6 of said circular, the burden 
of proof was upon Bishop to show that said tracts of land were “not — 


. in fact swamp and overflowed and rendered thereby unfit for cultiva- | 


tion, at the date of the swamp land grant.” 
After the hearing the local officers found only, 
That a majority of each government subdivision embraced in said application was 7 
not swamp or overflowed land at the time of the government survey;. and from the 
growth and kind of timber now standing thereon, as testified to by the witnesses, a 
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fair a tenenderaaite of the testimony shows that a | majority of each of said subdi- — 


| TIsLOnG: is not swamp land. 


: - Ther eupon they eeeommended that the olaim of the State to sa land 
as swamp, should be cancelled, and that b Bishop's applicanon to make 
entry of the same, should be allowed. 


On June 4, 1894, your office affir med said decision, and the State of Pe 


| Minnesota has apueated to this Depar tinent. 


Your office decision is erroneous. Bishop has utterly. failed to prove Me _ 

that the tr acts of land in controversy “were uot in facton March 12, 
1860 swainp and overflowed lands made unfit thereby for cultivatic | 
The evidence proves the contrar y, not only by a clear and palpable pre- | 


ponderance, but, as I think,. beyond reasonable doubt. 


Bishop called three witnesses besides himself to pr ove the ‘conaiton: | 
of the land as swamp or not swamp in N ovember wid December, 1893. | 
The State also introduced four witnesses for the same purpose. Two. 
of ‘the latter, Richard Cronk and David Connors, very intelligent per- 
sons, made a careful survey of the whole of the east half of section 35, — 


on the 6th, th, Sth, 9th and 10th days of December, 1893, Bishop was 
with them part of the time. Mr. Cronk, who is an experienced and 
skillful surveyor, furnished an accurate topographical plat of said half 
section made from actual measurements on the ground, Cronk and 


Connors when examined and cross-examined as witnesses proved its 


correctuess. That plat is in evidence; and it shows that in each of 
the three 40-acre subdivisions of the NW. 4, more than five-eighths 
of the land is swamp, and that in the -40-acre subdivision of the SW. 4 
less than one-fourth of thelandisswamp. Against such positive testi- 


mony, the conjectural estimates of Mr. Bishop and his friends and wit-. 


nesses, made without measurements, can not have weight. 


But that is not the matter at issue in this case. The question to be 
determined is: Whether the four subdivisions in contest were Swamp or. 


non-swamp within une meaning of the eran’ on the NAY of its date, Mar oe 
12, 18604 
Inspection of the official map aid field notes of the town ship on file in 


your office, shows conclusively that between the years 1871 and 1875, 
every oneof said subdivisions was “swamp.” A comparison of the official 


map with the map prepared by Mz. Cronk, shows the topographical 


changes which have taken place during twenty years. Mr, J. E. Hay- 7 
ward, one of the United States deputy surveyors who helped to make. 
the official: surveys, appeared as a witness, and testified that the official. a, 
map is right. ‘That Mud Lake just west of the land in contest was one | 
compact body of water with its. surface. at least three or four feet higher 

-. than the surface of the water there now. That in consequence of the = 
recession of the waters there are now two lakes, Goose lake and Mnd 
lake, where Mud lake was alone in 1872 - It was also proved by another 
witness that there i is up on Leech river, about ten or eleven miles above. ae 
the land in contest, a government dam, which when closed diverts water. : 


og, 
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from Mud lake and leaves the adjacent neadows dry, and when opened © 
leaves the water to overflow the meadows to the depth of several inches. 
_ There is not a particle of evidence in the case tending to show that 
- the character and condition of the land in 1860 was otherwise than as 
_. the United States surveyors found it in the years between 1871 and 1875. 

Hor the adjustment of the swamp land grants the Land Depar tment | 

proposed to the several States two methods to be adopted, viz: 

i. The field notes of the government survey could be taken as the basis for selec- ' 
tions, and all lands shown by them to be swamp or overflowed within the meaning of 
the act, which were otherwise vacant and unappropriated: September 28, 1850 (or in 

this case March 12, 1860), would pass to the States, 

2. The States could select the lands by their own agents, and report the same to 
the U.S. surveyor general with proof as to the character of the same. 
The State of Minnesota by its legislature accepted and. adopted the. 
first of saidinethods. There is nothing in this case to justify this Depart- 


ment in repudiating said arrangement. Proof of fraud, ora mistakeso _ 


gross as to be tantamount to fraud on the part of the surveyors, would 
be required to induce this Department to set aside a swamp-land 
selection made by the surveyor-general in obedience to its orders in 
pursnance of the aforesaid agreement. In order to contradict the field — 
notes, which have stood unimpeached for twenty years, testimony should 
not be merely contradictory, it must clearly preponderate. 

The only facts found by the local officers are quoted on the sea 
page of this decision. Their findiug contains no reference to the con- 
dition or character of the land on March 12, 1860. It was on 
February 8, 1894, and contains only two propositions: - - aes 

1. That a majority of each subdivision was not swamp or overflowed land ab the . 
time of the government survey (1. e. between 1871 and 1875). ks 

2, And from the growth and kind of timber now, (i.e, in 1893 and 1894) standing . 
thereon as testified to by the witnesses, a fair preponderance of the testimony shows: 
that a majority of each of said subdivisions is (at the date of their sae: not 
Swen land. 

Neither the local officers nor your office seem to have sonia the 
fact that it appears of record—by the official maps and plats and field 
notes, and by the surveyor general’s certificate—that the whole of the 
land in contest was in 1875, “tamarac swamp and Mud lake.” The 

natural inference, that the land was more swainpy in 1860 than it was 
in 1875, or in 1893, seems to have been disregarded. 

For the foresoing reasous your office decision of June 4, 1894, LS: 
hereby reversed. Bishop’s application to make homestead entry will 
be rejected ; and the State pore vice of the lands in contest will be held 
intact. : 
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CONTEST—PRE-EMPTION FILING-SPECIAL. ORDER, 


‘SLocum wv. ine 


A ante est against an Ssined and abandoned pre- ampuen filing could not in any event 
| inure to the benefit of the contestant, and will not be allowed. 

- Hereafter all appeals allowed from orders of the General Land Office granting or 
rejecting applications to contest, or applications for hearings, shall be prcuipely 
forwarded to the Department as 3 current business, . 


Secretary Smith to the Doienioies of the General Land om Decenber 
: | 28, 1895. (J. L. McC.) 


I have considered the case of Everett E. Slocum v. William Hogan, 
involving the SE. 4 of the NE, 1 of Sec. 23, T. 10 NN.) R. 4 W., Helena 
Jand district, Montanas | 
. This case is a sequel to that of the Northern Pacific R. R. Ge % | 

Kranich et al., in which two decisions have been rendered by the 
Department, to wit, on April 22, 1891. (12 L. D., 384), and July 7, 1893 
(17 L. D., 40), to which pofeeonGe ie nndc tore Mall acooaut er thee vents 
which led to the present contest. For the present itis sufficient tosay _ 
that in those decisions the Department found and held that the land — 
involved was within the primary limits of the grant to the railroad 
company; that the line of road opposite the grant was definitely located 
on July 6, 1882; that on that date the land described was embraced in 
the claim of Ernest Kranich, which therefore excepted the same from — 
the operation of the grant; that Kranich had removed from land of his 
own to reside upon the land in controversy, which disqualified him 
from acquiring any right of pre-emption; that— 7 | 
_ The land therefore became subject to settlement and entry by the first legal appli- 

- cant therefor. Inasmuch as William Hogan made pre-emption filing on April 14, 


1886, he may be permitted, if duly qualified, upon showing compliance with the 
law, to perfect his claim therefor. | 


On October 10, 1839, Frank S. ae applied to make homestead entry 
of the tracts iiepiie serelenient a few days previously. This applica 
tion was rejected because of the pending contest. 

On July 23, 1893, Lang again applied to enter—but his appeanen 
was again ejected, for the same reason as before. 3 

On August 16, 1892, one Everett KE. Slocum applied to Pas home- 
stead entry of the tract; but his application was rejected because a_ 
contest involving the same was then. pending before nae Department. 
He.appealed to your office, : , 

On August 23, 1892, he filed affidavit of Sentest ‘avuinet the pre-— 
emption filing of said ean: alleging that the latter was not qualified, 
and that he had abandoned the land without having resided thereon 
for the six months required by law. This application was rejected by 
_ the local officers; ; and Slocum again appealed to your oifice. 

On January 23, 1894, Lang filed in the local office certified copies of 
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_ documents showing abstract of title and accompanying affidavits show- 

ing that Hogan, on March 22, 1887, sold his improvements to Mrs. | 
Nettie Fyatt, who on May 15, 1889, sold to one Nate Sifton, who on 
- October 10, 1889, sold to Frank S. ore that Lang paid $2500, for said © 
improvements, aind has made further improvements worth as much > 
more; and that since said purchase in October, 1889, he has continuously 
eenided on the land: : 

Upon this showing, your office on May 7 , 1895, directed that Lang be 
allowed to make entry of the land. 

Slocum filed a motion for review, which your office letter of August : 
8, 1895, denied. ; 

Eroin said decisions of your office, Slocum has pate to the De- 
partment. He alleges nineteen errors—which need not be recited in 
full. The large majority of them consist of denunciation of Lang, 
charging him with “fraud and imposition;” with “maintaining a ficti- 
tious contest;” with “concealing the true party in interest;” with at- 
tempting to caront by his own wrong and fraud;” ete. | 

The departmental decision. of July 7, 1893, sacilicitly declared the 
tract “ subject to settlement by the first legal applicant: 7 “When Lang 
purchased the improvements, in October, 1889, he at once—within a 
few dlays—filed application to enter. The applicator was refused be- 
cause of the then pending contest. Said decision of July 7, 1893, was 
promulgated by the local officers on July 23; on that same day Lang 
again applied to enter, filing affidavits showing that he was a qualified 
entryman, and had complied with the requirements of the law as to 
settlement, residence and improvement. At no stage of the proceed- 


ings does any “fraud,” “imposition,” ‘‘ concealment,” or tae Me 


appear to have been practiced by Lang. 

The application is not, however, to contest Lang’s entry. There is 
no charge that Lang did not settle, reside upon, and improve the land 
as he alleges. The application is to contest Hogan’s (expired) filing. 
Why Slocum should desire to do this it is difficult to understand. 
Lang claims nothing by virtue of Hogan’s filing. His claim is based 
upon his own settlement, residence and improvements, wholly irre- 
spective of any Claim that ooan ever had. It is only in very rare and 
exceptional cases that a contest against a pre- emption filing is allowed. 
In the case at bar the filing has expired by statutory limitation; the 
claim for which it might have served as a foundation has been wholly 
abandoned; even conceding that such contest might be successful, it 
could not = the remotest possibility inure to the advantage of the 
contestant, inasmuch as the right of another party has. attached to the’ 
land in aecoedates with law and in pursuance of a specific decree of. 
this Department. The allowance of a contest against such an expired, 
inefficacious, purely historic filing would be improper and absurd. | 

The decision of your office refusing to allow a contest is ther efore 
affirmed. ng 
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‘The papers transmitted by you office letter of November 6, 1895, are 


7 herewith returned. 


In this connection I have to shee that hereafter all appeals Piper 
from orders of your office grantin g or rejecting applications to contest, 


or applications for hearings, shall be Po forwarded to the Depart- 


-ment as current business, | 


PRACTICE-NOTICE—APPE AL-SETTLEMENT RIGHT. 


A : i : i tf : Po a, : | 
ffV (er; _—s GARISS 2. Borin. 


Notice of paniecation to the attorney ne a successful contestant: is notice to such 
party, and his failure thereafter to exercise his preferred right within the stat- 
utory period defeats his claim thereunder. 

An appeal will not be held out of time where the delay therein is due to the negli- 

"gence of the local office, 

A homestead entry made in the presence of a prior adverse settlement right must be 

cancelled on due showing of the settler’ s claim. 3 


Secretar, y Smith to the Commissioner oe the Gener al Land Office, Dissine . 


28,1895. (0.0. G.) 


| The land suvolved: in this contest is the SE. 4 4 of ee 5, T. 6 N,, 
B 31 W., Colby land district, Kansas. — | 
The plaintiff, Albert Gariss, was a successful contestant against 
timber cultnre entry for the iand in question. Said entry was can 
“celed by your office decision of May 26, 1893, and plaintiff was given 


. _ preference eright. Notice of said Aenean was duly sent to his attorney. 


July 17, 1893, the defendant, C. J. Borin, made homestead entry for 
this land, and plaintitt having failed to exercise his preference right, 
Borin’s entry was allowed and placed on record in the local office. The 
next day, July 18, 1893, Gariss filed his application to enter. Said 


application was rejected, and plaintiff appealed to your office. By ~ | 


“office letter of August 19, 1893, you held that Gariss’s preference right 
‘of entry had expired at the time he made his application, but ordered 
a hearing to determine whether he was residing on the land when 

- Borin made entry. After said hearing was had the local office decided, ; 
November 27, 1893, that Gariss. had failed to show that he was an 

-actual settler prior to Borin’s entry, and dismissed the contest. Notice — 
of this decision was sent to plaintifi’s aclorney, on the same day, and 
by him accepted. — | 
January 8, 1894, Gariss appealed, and by your office letter of June 

21,1894, the cere of the local office was reversed and Borin’s home- 


| ‘stead bntey was held subject to the right of plaintiff to complete his — 


application by tendering payment for the land. 
- The defendant filed a motion to dismiss plaintiff's: appeal, for the 
reason that it was not filed within thirty days after date of notice to 
Gariss’s attorney. This motion was overruled by your office. | 
The defendant appeals from the decision of June 21, 1894, to this- 
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Department, ening that it was error for your office to hold (1) 1) that 


notice served upon piaintitt’s attorney was not notice to the plaintiff - 


himself, and (2) that pene was an BounAl Settler on the land at date 
of defendant’s entry. | 

“In explanation of his failure to. per fect his ican within thirty 
days after preference right of entry had been awarded him, Gariss files 
- an affidavit in which he states tliat he did not receive nouics from his 
attorney of the cancellation until July 17, 1893. - His attorney makes 
affidavit to the effect that he had notified plaintiff’ once betore, : anid the 
second letter is submitted in evidence... | 

In view of these facts it may seem a manifest injustice to hold the 
plaintiff to a strict compliance with the letter of the law. There is no 
evidence that the delay in receiving notice of the cancellation was due 
_ to the neglect or laches of either the attorney. ot his client. As an — 

evidence of his apparent good faith the plaintiff was in the Oberlin land 
office: by 10 o’clock on the morning of J uly 18, having tr aveled a dis- 


* tance of thirty-five miles, for the purpose of. completing his homestead. 


| application. This is doubtless a case where, on account of a few days’ 
delay in perfecting his entry, the delay being char geable neither to the — 
attorney or his client, the law is unnecessarily strict towards.an other- 


- wise meritorious and properly qualified contestant. ‘But thelawrequir- — 


7 ing a successful contestant to complete his entry within thirty days 
from date of notice of cancellation, and that notice to an authorized 


-, attorney of record is notice to the party he represents, is too well — 


established to call for discussion. There is no question that Gariss 
_ failed to perfect his homestead entry within thirty days from date of 
notice of cancellation. Hence, any rights that he may have must | 
depend on his ability to show that he was an actual settler in good faith 


7 at the date of Borin’s entry. 
_.. Notwithstanding that the local office dismissed Gariss’s contest on 
a oversee 27, 1893, he did-not appeal until January 8, 1894. This 


delay was aie by an oversight in the local office. Gariss’s attorney 
alleges that at the close of the trial, he, in the presence of the plaintiff, 
requested his dismissal as attorney, and that the plaintiff be notified 
_ in person; that the contest clerk made such notation upon the contest 
docket including the postoffice address of the plaintiff; that he believed 
_ the notice to him a matter of form on the part of the office, and hav- 
ing been discharged and having requested that the plaintiff be notified © 
in person, he paid no further attention to the matter. This statement 
is verified by the contest docket, which bears the notation in pencil: 
“Notify plaintiff at Rexford, ee % In the. absence ‘of his own neglect 
or laches the plaintiff cannot be held renpousible for the delay i ID receiv- 
| ing notice of the decision. : 


Asa senéiel rule it is true that the ine waunee be saneel 3 eee anti he 
has had notice of an adverse ruling, and therefore his right of appeal is made to- 
date from the service of the same (Dreosen v. Porter, 19 Ais. Ds; p12): 
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The plaintiff can in no sense be held liable for any Penile on nthe — 


part of the local office. Therefore you pr operly overruled | the motion, | 


of defendant to dismiss plaintiff's appeal. | 
As to Gariss’s good faith, settlement upon and sapieenant of din ae 
land prior to Borin’s entry, the testimony is to the effect that in April, 
1893, he plowed ten acres and sowed it to spring wheat. In the latter — 


part of June he broke five acres additional, and dug a cellar ten by 
_ twelve feet, and three feet. deep. He built a dug-out with a roof of 
lumber and tar paper. This evidence is corroborated by two witnesses 
living within one and two. miles, respectively, of the place. 7 
Borin and his witnesses directly contradict Gariss’s testimony, deny. | 


ing that the improvements as testified to were on the place July 16, _ 


the day before the initiation of the contest. They were not sure— 
whether the ten acres had been plowed this year or last. Borin and 
his witnesses, the latter being his father-in-law and brother-in-law, 
never saw this land prior to July 16,1893. Borin visited the cud 
again on August 17; the breaking was then done, and the dug-out 
built. He was aware of the tact that Gariss was successful contestant 
in this case. Borin and his witnesses claim to have driven over or 
near the point where Gariss’s dug- out is now located. Borin in his 
testimony admits, however, that the point where the dug-out is located 

was higher than the pvint ‘where they were driving. This would indi- 
cate that Gariss’s cellar may have been dug and they did not notice it. 

Taking into consideration the fact that Gariss’s witnesses live within , 
one and two miles of this land, and therefore had frequent opportuni- 
ties of observing any improvements that may have been made thereon, 
and that Borin and his witnesses live some thirty-five miles from the 
land and never saw it until the day before the contest was initiated, 
and furthermore did not have a single witness from the immediate 
~ neighborhood of said land, Iam disposed to agree with you that Gariss 
had established his right palare Borin made his entry. 

The decision of your office is hereby affirmed. 


MINING: CLAIM—ABSTRACT OF TITLE-SHERIFE’S pe. 


"-BRADSTREBT ET AL, v, Raw (On REVIEW). 


Aun abstract of title filed by a mineral applicant is s insufficient, where a sheriff *g deed 
is relied upon and the decree under which the sheriff’ s sale is made does not | 
direct the sale of the property in emestion: | 


Secretary Smith to the Commissioner of the General Land Office, Dowie 
(J. I. HY oo (CO. J. W.) | 


The above stated case was the subject-matter of departmental deci- - 


sion of July 6, 1895, on appeal from your office (21 L. D., 30). 
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A motion for review of said decision was filed here on July 6, 1895,.. 
and on September 25, 1895, movant’s counsel were advised that the 
motion would be entertained and that counsel on both sides would be 

allowed to file briefs. Such briefs have been filed and counsel, on both 
sides have been heard orally and I have said decision now. before me 
. on review. ; 
_ The mineral entry in question, No. 921, for the oe Lode claim, 
Sau Francisco mining district, Beaver county, Utah Territory, Salt 
Lake City land district, was madé by Andrew Rehm on July 19, 1883, 
and has been the subject of a number of decisions from your office, 


which need not be specially referred to here, for the purposes of the 


_ present inquiry, since said entry is yet pending 0 on the application of 
the entryman for patent. 

_ By letter ““N” of March 21, 1894, your - office transmitted here -the 
appeal of Andrew Rehm fromits decision of December 21, 1893, holding. 
his mineral entry No. 921 for cancellation, and it was on said appeal | 
that the decision now under review was rendered. Its effect is to re- 
verse your office decision of December 21, 1893, and dismiss the protest. 
It is now to be decided whether said decision is to be reversed, or . 
affirmed and become final. 

The folowing are pertinent facts in the case: 3 

June 25, 1874, the Niagara Lode claim was located by one Thomas 
Adams. The location notice states that said lodeis situated about two > 
hundred feet south of a location known as the “Cerro Gordo,” and. sub- 
ject to the laws of the United States and San Francisco district. 

August 10, 1875, Adams conveyed a one-half interest in said property 
to William Stokes. | | 

January 3, 1880, Adams and Stokes conveyed the entire claim to the 
‘“Cerro Gordo” and Minnesota Consolidated Silver Mining Company, a 
corporation organized under the laws of Utah Territory. 

July 30, 1881, the Cerro Gordo and Minnesota Consolidated Silver — 
mining company, couveyed to acorporation of the same name organized 
under the laws of the State of New York, the whole of said Niagara 
claim. For brevity the above named corporation organized under the 
laws of Utah will be called herein the Utah Company, and the corpora- 
tion of the same name organized under the laws of New York will be | 
called the New York company. | 
The Utah company was organized January 30, 1880, but the record 

does not show the date of the organization of the New York company. 

The property of the Utah company consisted of the Cerro Gordo, 
Minnesota and Niagara mines, consolidated. 

On March 4, 1881, one T. M. Collins, in accordance with the statutes 
of Utah in such cases made and provided, filed with the recorder of 
Beaver county in said Territory, notice of a mixers’ lien for work and 
labor performed as a miner ina certain mine, alleged to be the property 
of the Cerro Gordo and Minnesota Consolidated Silver Mining company, 
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‘the particular property ou which the work - was done being called the 7 
‘Minnesota mine. It is alleged that the work was dove under and by ~ 
virtue of a contract made with E. E. Woods, the president ofthe Utah 
company, aud alien was claimed upon all the property ot said company. 

Said notice specifically sets forth the char acter of the work done and 
the amount due thereon. : 

January 20, 1882, a suit was br onelit by Callin: in the second judi-. 
cial district of Utah to foreclose his len, to which action the Utah 
company was alone made party-defendant. 7 

On March 6, 1882, he obtained a judgment against the Utah com- 
pany and wm rem ag ainet the property therein described, and a decree 
ordering said property to be sold or so much nares as might satisty 
said judgment and costs. 7 
‘The sheriff of Beaver county in said Territory, thereafter on April 
29, 1882, sold all the nines of said company to the said Collins for the 
- sum of $950, he being the highest and best bidder therefor. The cer- 
tificate of sale executed by said sheriff to Collins was. by him assigned 
to one P. L. Orth, and on January 25, 1883, said sheriff executed to — 
— Orth a sheriff’s deed purporting to convey the property mentioned in 
the decree and in the deed described as the Cerro Gordo, Minnesota, 
and Niagara mines. | | 

January 27, 1883, Orth by deed conveyed said property to one 
Andrew Rehm. On April 20,1883, Rehm made application for patent — 
for the Niagara Lode claim; notice by publication was given thereof — 
for sixty days, as required by law, and no aaverse claim was filed 
against said claim. 

June 6, 1883, Rehm conveyed said cian to the Chicago, Calumet and 
Frisco Silver Mining company and on July 19, 1883, he was allowed to 
make final entry No. 921, as stated. 

Protests have been filed against the issuing of the patent ‘The status 


and rights of the protestants were fully considered and discussed in 
the decision under review and as to this part of the decision, it is so 


far modified as to recognize the right of protestants to be heard. 

The chief contention of protestants is that the applicant had failed to 
make a case which entitles him to a patent under See. 2325 of the 
Revised Statutes and regulations of the Department (Mining Circular 
of December 10, 1891, page 24). This leaves protestants in the attitude 
of nominal parties while the main question is between the applicant for 
patent and the government. Is Rehm’s abstract of title sufficient? 

The recorded lien of Collins in so far as it is descriptive of the prop- — 
erty to be subject thereto i is as follows: | | 

- Take notice that I, T. M. Collins, of Frisco, Beaver county, have performed labor 
as a miner in a certain mine, commonly called the Cerro Gordo and Minnesota mines, 
situated at about five miles south-west of the town of Frisco and Beaver county and © 
hereinafter particularly described, and that it is my intention to claim a lien upon 


said mines, or the Cerro Gordo and Minnesota Consolidated Silver Mining company, , 
and its appurtenances as hereinafter described, and sufficient panece around the same 
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or so much thereof as may be required for fie convenient working, use and uceupa-. 
tion of said mine. 

That the following is a true statement of my deviand for Gli labor.under hich . 
I claim such lien, viz: A contract with E. E. Woods, president of the Cerro Gordo 
and Minnesota Consolidated Silver Mining Co., for 87 feet on the Minnesota mine 4 
(ab) $14.00 per foot, making Twelve Hundred and Eighteen Dollars. This is the 
amount agreed to be paid per foot, That said labor commenced to be performed by 
- me on the 22nd day of June, 1880, anil ended on the 25th day of February, 1881, That 
the names of said mines is the Cerro Gordo and Minnesota Consolidated Silver Mining 
Company, a mining corporation created under the lawsofthe Territory of Utah. . . , 
Said Cerro Gordo mine is situated on the west side of the San Francisco Mouutains 
and adjoins the Mormon Maid Mine aud also the Minnesota is situated and adjoining 
the Cerro Gordo mine. The Niagara mine is situated and adjoining the Cerro Gordo 
and Minnesota mine being and recorded in the San Francisco Mining district, Beaver 
county, Utah Territory. 


The only other paper in the record necessary to quote in order to 
throw light on the sheriff’s deed is the decree under and by virtue of 
which the property was sold and the deed CEpcunees . 

_ The decree is as follows: 


In the District Court, Second Judicial District, Territory of Utah, County of Beaver, — 
March 6th of March Term A. D, 1882. Present: Hon. Stephen P. Twiss, Judge. 


T. M. _COULINE 5 ee 
CERRO Gonnecans AMieNeNOTA Comeompaainy Decree.: 
SILVER MINING Co. ; ieee 


Py sy 


et 
— 


This cause having this Ay seu BeoHanE on to be heard tpon the complaint filed 
therein and taken as confessed by the defendant Cerro Gordo and Minnesota Consoli- 
dated Silver Mining Company, whose default for not answering thereto has been duly 
entered, and upon due proof of service of the summons and certified copy of the com- . 
plaint upon the defendant; and that notice of lis pendens has been duly filed in the 
county recorder’s office of the county where the property described in the complaint 
and notice of lien attached to said complaint and made a part thereof; and it appear- 
ing to the court from the sworn complaint herein that there is now due the plaintiff 
from defendant for principal and interest upon the debt and lien set out in the com- 
plaint the sum of Six Hundred and Fifty Dollars, which sum is to draw and bear 
interest at the rate of ten per cent per annum, and that all the allegations contained | 
in said complaint are true: And it further appearing that Two Hundred Dollars is 
a reasonable attorney’s and counsel fee for prosecuting this action, and that plaintiff 
have judgment therefor.—Now ou motion of plaintiff's attorney, It is ordered and 
adjudged, That all and singular the mortgaged premises mentioned in said complaint 
and lien, and hereinafter described or so,much thereof as may be sufficient to raise 
the amount dne plaintiff for principal, interest and costs and expenses of sale to be 
sold by or under the direction of the sheriff of Beaver county, after dne and public 
notice thereof is given accordiug to law, and the practice of this court—relative to 
sales of real estate upon execution. That the plaintiff or any parties to the suit may 
become purchasers at such sale. That the sheriff after the time for redemption 
expires execute a deed to the purchaser. That the sheriff retain out of the proceeds 
of said sale his fees and commissions, and pay to the plaintiff his costs taxed at 
‘Thirty-One 85/100 dollars, and the sum of two hundred dollars allowed. by the 
court as counsel fee for foreclosure, | 

That the defendant and all persons claiming from or under it, and all persons hav - 
ing subseqnent liens upon the property and land described in the complaint and lien 
of plaintiff, and all persons claiming to have acquired any interest or estate in said 
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premises or property subsequent to the date of the filing the complaint herein, be 
forever barred and foreclosed of and from all equity of redemption and claim, in, of 
and to said premises mentioned and described in said complaint and lien on and — 
after the delivery of said sherift’s. deed. 

That the purchasers at such sale be let into possession and that any of the Aeatiey 
in this action in possession of said premises, or any person at or since the commence. 
ment of this action who have come into possession under them, deliver possession 
to such purchaser or purchasers, on the prodaction of a sheriff's deed. 

That if the money arising from such sale be not sufficient to pay the amount found 
due plaintiff with interest and costs and expenses of sale, that the sheriff so specify 
in his retarn of sale, and that a judgment of this court shall be docketed for such. 
balance against defendant with interest thereon at the rate of ten per cent. per 
‘annum from the date of such return, and that the plaintiff have execution therefor. 

That the description and boundaries of the property authorized to be aoe hereby, 
so far as they can be ascertained, are as follows: . 

The properties and appurtenances of the Cerro Gordo and Minnesota Mines, situ- 
ate in Beaver county, Utah Territory, about five miles south-west of the town of 
Frisco, said Cerro Gordo Mine being on the west side of what is known as the San 


Francisco Mountains in said county, and adjoins the Mormon Maid Mine, and the 
_.; Minnesota Mine adjoins said Cerro Gordo Mine, all in San Francisco Mining District, — 


Beaver county, Utah Territory. 


In reference to the sheriff’s deed, which is an essential part of appli: 
cant’s abstract, and a necessary iak in his chain of title, I feel con- 


. strained to recede from my former view. In reaching the conclusion in 


said opinion announced, the description of the property set out in the 
notice of lien was resorted to to aid and complete that set out in the 
decree. It is now insisted that. the description of the property upon 
which a lien is claimed, as set out in said notice, in which the Niagara 
mine is mentioned, is intended to throw light on the exact location and 
surroundings of the particular mine upon which the work was done, 
rather than to make public a claim of lien upon the Niagara mine, for 
work done on the Minnesota. 7 

The language of the notice is somewhat confusing, but whatever may 
be its true interpretation, it can in no event.determine what property | 
was authorized to be sold by the decree subsequently rendered. The 
decree is the sole authority of the sheriff to sell, and the decree must 
speak for itself. In determining whether or not the Niagara minel 
covered by the decree, resort must be had to that part of it, which is a 
judgment in rem and designates the particular property to be sold. 

The authority for the sheriff to sell is the decree, and that describes _ 
the property to be sold. This part of the decree expressly directs the 
sale of the Cerro Gordo and Minnesota mines, but does not mention 
the Niagara. Ht therefore appears that the sheriff had no authority 
under this decree to sell the Niagara mine. | 

All parts of the decision under review inconsistent nerewith: are 
revoked, including that part which reversed your office decision of 
mecenpes 21, 1893, holding said mineral entry No. 921, for cancellation, 
which last aeeicieat is hereby approved and affirmed. 
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JURISDICTION—EQUITABLE ACTION—RES JUDICATA. 
GAGE v. ATWATER ET AL. (ON REVIEW.) 


The recommendation of the Commissioner of the General Land Office that an entry. 
should be submitted for equitable action is an administrative act, anda decision 
of the Secretary that such submission is not proper is a decision on an adminis- 
trative question that has the effect of arresting proceedings thereunder but 
leaves the decision subject to review by his successor in office. 


Secretary Smith to the Commissioner of the General Land Office, December 
(J. 0H.) | 28,1895. . | (c: J. W.) 


On the first day of March, 1862, Matthew Gage made desert land 
entry of Sec. 30, T.2.5., BR. 4 W., Los Angeles, California. 

On January 23, 1886, ‘Atwater, Gunther and Newman each filed affi- 
davits of contest cant said entry and filed applications to make 
homestead entries. Said contests resulted in the cancellation of Gage’s 
desert land entry in accordance with departmental decision of August 
1, 1892 (15 L. D., 130), and the allowance of their homestead entries. 

November 28, 1893, Atwatér, Newman and Gunther gave notice of 
their intention to make commutation proof before the county clerk of 
Riverside county. At the hearing Gage appeared by attorney and filed - 
affidavits of contest, one for each entry, and deposited. money to pay 
the expenses of taking testimony. On the closing of the testimony for 
the entrymen Gage’s attorney moved for’ continuance of nearing to 
enable protestant to introduce testimony in rebuttal. | 

On February 16, 1894, the officers of the local land office dismissed 
said protests and awarded the land to the homestead entrymen without 
hearing rebutting testimony. Gage appealed to your office and your 
office decided adversely to Gage. Gage appealed from your office deci- 
sion and filed with his appeal, petition for re-review of departmental 
decision of August 1, 1892 (15 L. D., 130), between the same parties 
and involving the same land, and prayed that said cases be considered 
together. The defendants were duly served with copies of petitions 
and affidavits filed in support of same, and filed briefs and arguaents 
in response. 

On September 26, 1895, said cases were here considered together, and 
your office decision in reference to the protest cases was reversed; said 
homestead entries suspended, and the decision of August 1; 1892 ale | 
L. D., 130), reviewed and reversed. 

I hare now before me‘a motion for review of said jenision by defend- 
ants upon various grounds, most. of which were urged and received 
consideration before said decision was rendered. The specific grounds © 
of error alleged are: : : 

. First—The Secretary of the Interior erred in holding that the affidavit filed by Mr. 
Gage was sufficient to state a cause of action and that the corroborating affidavit of 
Alexander Campbell was sufficient. 
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Second—That it was error to review the decision of the Commissioner of the Gen- 
eral Land Office, and to hold that no further hearing will be necessary in view of 
the disposition hereinafter made of the entries in question, 

Third—The Secretary erred in considering in any manner ihe so-called ee for 
re-review of the decision of First Assistant Secretary Chandler (15 L. D., 180), for 
the reason that a Secretary of the Interior cannot review the final decision of his 
predecessor in office, except in cases of mistakes of fact arising from errors of cal- 
eulation and in cases in which material neon. is ano ean discovered and 
produced. 


In support of these grounds many authorities are cited. 
Tn reference to the first and second grounds, counsel were fully heard | 
before the decision complained of was rendered and nothing new is now 
suggested. As to the third ground, while it necessarily received con- 
sideration before said decision was rendered, and was insisted upon by — 
- defendant’s counsel in their briefs and arguinents, the brief now filed — 
is more full and complete than any heretofore presented. It involves, 
too, the legality of the whole decision complained of, and can but com- 
mand careful consideration. 
The authorities cited in support of defendant’s insistence are recog: 
- nized as sound, and if they were applicable in a case like this, would 
certainly control it. In reaching the conclusion that this case should 
-- be re-opened I was influenced to some extent by the newly discovered 
evidence produced, and by the belief that material facts had been mis- 
taken in rendering the decision reviewed, but I reached the conclusion 
that for another reason, this case was not res judicata. Said decision 
- was not final, for the same reason that the decision which I am now 
.. asked to review is not final. It undertook to dispose of a question 
which it seems to me can only be finally disposed of by the board of 


equitable adjudication. That board (sec. 2450, R. S.), has exclusive 


jurisdiction in settling equities. An existing equity catinot be extin- 
- guished simply by a refusal to consider it upon the part of one officer. 
When the Commissioner recommended the reference of Gage’s final 
proof to the board of equitable adjudication, he performed an adminis- _ 
- trative act, and when First Assistant Secretary Chandler decided that 
said recommendation was not proper, and declined to approve it, he . 

decided on an administrative question, which had the effect of arrest-. 

ing proceedings but left the decision subject to review by a successor. 


_ Former action of the Department on administrative matters not con- _ 


clusive. Gervacio Nolan Claim (4 L. D., 31); WwW. A. Simmons ¢ al 
(7 L. D., 283), | -s 
Criticisms of various portions of the decision complained of are made, 
but the errors alleged are substantially covered by the grounds already 
referred to. Affidavits and argument is presented to deny the correct- 
ness of the finding that section 30 has been rendered valuable. for home- — 
steads, chiefly, by Gage’ s ditch, by showing that the land is productive 
_ without water. This is not an open question as the land has been — 
adjudged to be desert land and all controversy on that subject closed. 
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It is also insisted that the evidence of final payment for the land is 
wanting. This is required as a condition precedent to submission of 
final proof to board of equitable adjudication and the same will not be 
submitted until the record is completed by filing of final certificate as 
evidence.of final payment. 7 | 
I deem it unnecessary to notice objections urged before the deceion 
was rendered and then considered. I am still of the opinion that the 
rule of res judicata does not apply to the decision of August 1, pm 
and the motion for review is denied. 


“OKLAHOMA LANDS—SOLDIERS’ DECLARATORY STATEMENT, 
PHILLIP CASEY. ; 


- The ‘prohibition i in the proclamation of the President, and departmental regulations, 

against using the mails for the purpose of filing soldiers’ homestead declaratory. 
statements in Oklahoma, is authorized by the law opening the aBnEs in said 

Territory to settlement. 


Secretary Smith to the Commissioner of the General Land Office, Dédenser 
(J. I. H.) 28,1899, _ (BY M. RB.) 


This case involves the NE: 4 of Sec. 18, T. 26 N., R. 1 E., Perry land 
district, Oklahoma Territory. 

The roeond shows that on February 24, 1894, the local. officers trans- 
‘mitted to your office the rejected Ee of Phillip Casey to file 
_ Soldiers’ declaratory statement, through his agent Jolin Rogers, for the 

above described tract. The application was received at the local office 
- on September 18, 1893, aud rejected because sent by mail. 
September 27, 1393, Edward M. Kemp made homestead entry for the 


se tract involved sirbject to Casey’s declaratory statement. 


It appears from your letter of transmittal of April 17, 1895, that a 
relinquishment was made to this tract DY Edw. M. Kemp whieh is not 
now in the record. 

By appeal, your office Aeciion of April 9, 1894, aifirmed the action of 
the local officers. 

On April 13, 1892, the Department issued a circular adidvasked: to the 
- register and receiver at Oklahoma City, Oklahoma Territory, Somes 

oe 20 L. D., page 7, wherein is found on page 10 thereof the following 
a “It is also represented that persons have it in contemplation to avail themselves of 


a the. mails to present filings in any number at once, to the exclusion of persons pro- 
posing to present their applications in person. You are advised in reference to this 


i point that filings of homestead declaratory statements under sections 2304 and 2309 


RS S., can only be made by the parties entitled, or by their agents in person, and 
should not be received by mail. This is a ruling of long standing and should be 
enforced by you in ail cases. (See Copp’s Land Owner 1, page 20.) 

This circular of the Department was also based on the President's 
proclamation (17 Ll. D., 244), wherein it was said: 


Soldiers’ declaratory. eae can only be made by the parties entitled, or their 
agents, in person, oud will not me received if sent by mail. 
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‘The act opening these lends to settlement is fond in 27 Stat. .. page 
612, the act of March 3, 1893. On page 643 th ereot the following occurs: 


_ No person shall be permitted to occupy or enter upon. any of the lands herein | 

referred to except in the manner prescribed by the proclamation of the President 
opening the same to settlement and any person otherwise occupying or entering. 
upon any of said lands shall forfeit all rights to acquire any of said lands. The 
Secretary of the Interior shall, under the direction of the President, prescr ibe rules 
and reeulations not inconsistent with this act for the occupation and settlement of 
said lands to be incorporated in the proclamation of the President, which shall be 
issued within twenty days from the time fixed for the opening of said lands. 


On page 642 of the same act it is said: 


The President of the United States is hereby authorized at any time within six 
mouths after the approval of this act and the acceptance of the. same by the Cher- 
okee Nation as herein provided by the proclamation opening to settlement any or _ 
all of the lands not allotted or reserved in the manner provided in section 13 of the 
act of Congress approved March 2, 1889, ete. 


Seetion 13 of the act is: found in 25 Stat, 1005, and contains among 
other thin gs the following: | 


Provided further, that the rights of honorably discharged Union soldiers and — 
_ Sailors in the late civil war as defined and described in section 2304 and 2305 of the | 
R. 8. should not be abridged. | : | 

‘Section 2304 of the B.S. provides that soldiers of the United States 
honorably discharged shall be entitled to enter and receive patent for 
one quarter section | | 
but such homestead settlers shall be- allowed six months after locating his home- 


stead and filing his declaratory statement, within which to make his entry and 
commence settlement and improvements. | 


Section: 2305 provides that 


The time which the homestead settler has served in the army, navy or marine — 


~ corps shall be deducted from the time hereinbefore required to perfect title, or if 


discharged on account of wounds received or disabilities incurred within the line of 
duty then the term of enlistment shall be deducted from the time he may have 
served; but no patent shall issue to any homestead settler who has not resided upon, © 
ioipnovedl, and cultivated his homestead for a period of at least one year after he 
shall have commenced his improvements. 


Section 2309 provides that such soldier 


may as well by an agent as in person enter upon said homestead by filing a declara- 
tory statement. . 


It will be noted that section 13 of the act March 2, 1889, ‘supra, con- 
fines the right of the soldiers in so far as it is not to be abr idieed to the — 
rights eranted under section 2304 and 2305 of the Revised Statutes. 

- The eireular of this Department and the proclamation of the Prest- 
dent in nowise affect the rights granted in those two sections. It is 
ouly possibly in conflict with section 2309 of the Revised Statutes, if 
that section be construed as authorizing the use of the mail as an 
agent, which is not mentioned in the act opening these lands to settle- 

ment, or in section 13 of the act of March 2, 1889, | 
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| In the case of Wickstrom v. Calkins (20 L. D. , 459), i it was held, 
inter alia— 


~ ‘The law authorizing the filing of a soldiers’ emestend declaratory statement apes 


- not warrant the rejection of a fling on the ground that it was received through 


' the mails, 


But that case refers to lands in Wisconsin and not to lands in Okla- 
homa Territory, and from what has already been set out, it appears 
that the prohibition of using’ the mails for the purpose of filing sole 
diers’ additional entries in Oklahoma, was not without authority of law. 

The discussion in that case upon the late circular of the Depart- 
ment hereinbefore referred to was erroneous, inasmuch as that circular 
had no application to the lands involved in that case. It is sufficient 
. therefore to say that inasmuch as the President’s proclamation was in 
nowise in conflict with the letter of the law opening these lands to 
settlement but appears to be in strict accordance with it, the abridg- 
ment contained in it is of effect and should be enforced. sy 
_ The decision appealed from is therefore affirmed. ee 


——— 


PRACTICEe2APPEATLe=DRDER OF DISMISSAL. 
WILKINSON 2. CURTIN. . 


An appeal is yo porly dismissed where it fails to specify any points of exception to 

the ruling appealed from. , 

Where an appeal from the local office is properly dismissed for want of compliance 
with the rules of practice, the case must be regarded as though no appeal had 
been filed, and therefore none can be considered from the action of the General 
| Land Office affirming the decision below. 


Secretary 8 nith to the Commissioner of the General Land Ofiice, December. 
ae | , | 28, 1895. (Ei. M. R.) 


: This case involves. the Hi. $ of the NW.4 of Sec. 22, T. 47 N., R. 5 Wn 
Ashland land district, Wisconsin. 

- The record shows that one Delos Selly, or Sully, made homestead 
entry for the W. 4 of NW. 4 of said section September 30, 1876, and on 
May 5, 1883, made additional homestead entry for the tract in contro- 
versy euler the act of March 3, 1879. 

May 7, 1883, he made eash- entry for the land under the act of June 
15, 1880, oF cash certificate was thereupon issued to him. Buton July 
16, 1883, your office held that the cash entry had been erroneously 
allowed as to the land involved, and held the same for cancellation. 

On October 19,1883, your office held in.reply to a request for informa- 
tion upon the part of the entryman, that in order to secure patent to 
such additional entry it was necessary to furnish, after the expiration 
of one year from May 5, 1883, final proof, after giving the required 
notice showing that he had calltivated and improved the land at least 


- one year. 
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J anuary 14, 1885, the cash entry was canceled as s to the land i im con-- 
troversy leaving the homestead entry intact. | 

August 18, 1892, Delos Sully applied to make final proof, which was — 
rejected by fis local officers because the land was covered by the home- 
stead entry of Larry Curtin, but upon appeal, your office held Decem- 
ber 15, 1892, that the entry of Sully was still intact and that the entry 
of Curtain was erroneously allowed, and a aa held said entry 
for cancellation. | 

December 19, 1892, Curtain relinquished His entry oe on January 7, 
1893, he filed a core against the entry of Sully, alleging the land ts 
be more valuable for timber and unfit for agricultural purposes. This 
proceeding ended in the cancellation of the enuly of Sully on July 16, 
1895, 

April 24,1895, Curtin made application for ties reinstatement of his 
Rom cnea entey. 

May 11, 1895, George D. Wilkinson mae apoueation to enter the 
land, which was rejected by the local officers © | 


because the E. 4 of the NW. 4, of Sec..22, T. 47 N., R.5 W., is covered by T. & S. entry | 
_ No. 34, by Larry Curtin, and application filed by hin April 24, a for re-instatement 
of his homestead eniry No. 3008, dated July 5, 1892. : 


Wilkinson appealed, and Curtin filed a motion to dismiss on. die 
ground that the appeal was too vague and indefinite. The affidavit 
_ filed by Wilkinson at the time of making his, application to enter was © 
as follows: | 


George D. Wilkinson, being first duly sworn, ou oath says: That he is siti identical 
person who male ariplicdtion on May 11, 1895, to file homestead entry on the E.4 of | 
the NW. 4 of Sec. 22, T. 47 N., R.5 W., in the U.S. Land Office at Ashland, Wisconsin, 
which was rejected on said flats on the ground that a timber and stone entry of one | 
Larry Curtin is still of record in said office, and that said Larry Curtain made appli- — 
-cation on April 24, 1895, to have his higmestead entry No. 3008 re-instated; that said 
Larry Curtin filed a homestead entry No. 3008 on said described land on J aly 6 D, 1892, 
and on Dec. 19, 1892, he relinquished such homestead entry, and filed a timber claim > 
-on the same date on said land; that during the period between July 5, 1892, and Dec.. 
19, 1892, or auy time since, said Larry Curtin has not resided upon nor made any 
improvements whatsoever on said land; that this affiant is informed and verily 
believes that said Larry Curtin is acting in bad faith; and does not intend to take ~ 
‘said land for his own use and beuefit, but that one John Blake is interested in said 
land, and has so informed this affiant; that said John Blake, as agent for said Larry 
Curtin, came to this affiant during March. and April, 1895, and offered to sell this 
land to this affiant; that during the fall of 1894 said Curtin made affidavit that the 
timber on said land was badly injured by fire, and that unless permission to cut the | 
game was granted, it would be destroyed; that such affidavit was untrue, uo timber 
on said land having been injured to any extent, and that said Curtin made such - 
affidavit in bad faith, and for the purpose of fraudulently appropriating such timber; 
that this affidavit is made for the purpose of opposing the allowance of said Curtin’s 
application to have his homestead entry re-instated, and this affiant asks that the 
rejection of his application to file homestead on May 11, 1895, be overruled, and this 
affiant be allowed to enter said land, 3 | 

: : ; Grorgs D. WILKINSON. 
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“ Aawast 15, 1895, your office decision was rendered wherein you 
re-instated the entry of Curtin and dismissed the appeal of Wilkinson. 
Wilkinson again appealed and on October 1, 1895, your office decision 
was rendered holding that no appeal lay; whereupon the petitioner 
applied for the issuance of the writ of certiorari directed to you to 
forward the record in the case to the Department for such action as may 
be deemed just after its examination. _ 

Rule 81 of practice, as amended, is, in part, as follows: 

No appeal shall be had from the action of the Commissioner of the General Land 
Office affirming the decision of the local officers in any case where the party or 


parties adversely affected thereby shall have failed, after due notice, to appeal from 
such decision of said Jocal officers. 


The writ of certiorari was never intended to take the place of appeal. 
In dismissing the appeal for want of definiteness, your office held in 
effect that there was no appeal. 

The appeal was in the following manner: 


In the matter of the homestead entry involving E.4 NW. 4, Sec. 22,T. P.47N.,R.5 W. 


Untrep STaTES LAND OFFICE, 

. . a | Ashland, Wisconsin. 
To the Hou. REGISTER AND RECEIVER, | 

United States Land Office, Ashland, Vis.: 


Please take notice that I appeal from your rejection of my application to file 
homestead entry May 11, 1895, on E.4 NW. 4, Sec. 22, Tp.47 N., R.5 W., tothe Hon. 
Commissioner of the General Land Office at Washington, D.C, : 


Dated May 11, 1895. 
GEORGE D. WILKINSON. 


K. J. Dockery, 
Attorney for George D. Wilkinson. 


Your office was not in’ error in dismissing the appeal as it did not 
comply with the terms of Rule 45 of practice, which is as follows: 

The appeal must be in writin ¢ or in print, and should set forth in brief and clear 
terms the specific points of exception to the ruling appealed from. 

The petitioner cannot secure through the application for writ of 
certiorari what he has lost in failing to comply with the Rules of 
Practice. The appeal being defective, in contemplation of law none 
was filed, and uo appeal having been filed from the action of the local 
_ officers, none can be considered from your office decision. Furthermore, 
it does not appear that any error has been committed by your office in 
rejecting Wilkinson’s application to enter, inasmuch as the land at that | 
time was covered by the entry of Sully, and the application would fall 
for that reason. Jhilson P. Cummins (20 L. D., 130). 

If the petitioner has reason to believe that Gurtints entry is not in 
good faith, he can proceed as provided in all contest cases. The appli- | 
cation is denied. | i. 
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HOMESTEAD ENTRY: —RIGHT OF AMENDMENT. 


FRED G. WAGNER. 


_The right to amend an entr yy | so as to anelaae a tract that was omitted. therefrom in 
the belief that it was not public land, will not be recognized, where no effort is 
made to ascertain the true status of the land on the records of the local office. 


| Secretary Smith to the Commissioner of the General Land Office, December 
28, 1895. a (BE. M. B,D 


This case involves the N. 4 of the SW. 4, Sec. 1, T. 13 N, R.9 W., 
Oklahoma City land district, Oklahoma Territory. 

The record shows that on June 11, 1892, the local office transmitted 
to your office the application of Fred G. Wagner, who had made home- 
stead entry on April 30, 1892, for the E. 4 of the NW. 4, Sec. 1, T. 13 Nee 
R. 9 W., to amend so as to imelide the tract in controversy. __ 

The facts set forth as a reason for the amendment are that he had 
originally intended to make entry for that tract of land, but upon 
making inquiry of people in the neighborhood he was told that it had 
been taken. That owing to the great distance to the land office he was 
unable to go there in person, and relying upon this information he 
made application for the land entered by him. That he has since dis- 
covered that said tract is vacant public land and that there is no ad- 
verse claim to it. That he has begun to make improvement thereon 
and asks that he be allowed to amend the entry to include this tract. 

This affidavit is corroborated by three witnesses who depose that the 
general impression in the neighborhood was that the SW. 4 of Sec. J, 
T, 13 N., R.9 W., was appropriated land and that they so informed the 
applicant. It appears from the record that the tract. is unappropriated 

land. | 

On December 23, 1892, your office decision rejected the application. 
Further appeal brings the case before the Department. | 

The appellant rests his case in great measure upon ex parte Samuel 
Meek (18 L. D., 213), where it was held (syllabus): 


A homestead entry may be so amended as to include a tract covered by the appli- 
cant’s settlement and originally intended to be entered, but not so taken on account 
of misinformation as to its true status. 


An examination of that case shows : 


In his affidavit he says that when he made his original “atiits he did not know 
that there was any vacant land adjoining said tract and he could not ascertain this 
at the time because of the crowded condition of the land office. 


‘This application was rejected and— 


On February 11, 1892, he filed another, by which: it is shown that on September 23, . 
1891, he went upon the land that he is asking to have added to his original entry, 
and put a foundation for a house and built a box house that cost $50; thathe placed 

-a stake with notice on that he claimed the land; that he was informed that this land 
was an Indian allotment, and did not know any better until after he made the entry; — 
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that he could not get into the local office to examine the plats for several days after 
his entry; that he can neither read nor write, and had to rely on such information 
as he could obtain. 


In the case of Sherman A. Chivens (20 L. D., 186), it was held (syl- 
labus): Pe 
The right of amendment can not be recognized on belialf. of one who makes an. 


entry and takes less than he might have taken had he informed himself of the status | 
of the records of the local office. 


- In view of these conflicting decisions, and in view of the fact that it. ts 


is set-out in the decision relied upon by the appellant that owing to the 
crowded condition of the local office he could not secure the informa- 
_ tion as to the true status of the land, I am led to believe that that was 
the controlling reason in allowing the amendment to be made. . 

I think that amendment will not be allowed in such a case as this 

where no effort was made to ascertain the true status of the land upon 
_ the records of the local office. To so hold would be to harmonize the 
two decisions, which, under any other construction would be conflict- 
ing. An examination of the additional affidavits filed in the case show 
them to be inconsistent with those originally filed as a basis for the 
relief sought. 

Your office decision is therefore affirmed. 


RAILROAD LANDS—SECTION 5, ACT OF MARCE 3, 1887. 


STEPHAN ET AL. 4%. MoRRIS. 


_ The right of a qualified transferee to purchase under section 5, act of March 3, 1887, 
is not affected by the fact that his purchase was made after the passage of the 
- act, if the land was originally purchased in good faith from the company. 

An application to make homestead entry pending at the passage of said act does 
not defeat the right of purchase under said section. 

A covenant in the deed under which the transferee holds to the effect that “ any and 
all additional title . . . which may inure to the said first party, by reason of 
any acts of Congress, or decisious of the Interior Department of the United 
States Government, shall inure to the said second party,” will not be held to 
defeat his right to perfect title under said section as a bona jide purchaser, 


Acting a ane Reynolds to the Commissioner of the General Land Office, 
7 December 4, 1895.  . (HE. M. RB.) 


This case involves the SE. } and the E.$of the SW. 2, Sec. 1, T.28., 
KR. 67 W., Denver land district, Colorado, 

The record shows that on June 24, 1890, the Department rejected the 
7 sn of the Union Pacific Railway Company, and that your office on 
July 14, 1890, in promulgating that decision ordered a hearing to deter- 
mine iif fette of the respective applicants to this tract, it appearing 
that Georgé Shea on June 20, 1885, applied to make a timber culture 
entry of the SW. 4, and on June 24, of the same year, applied to file a 
pre-emption claim for the SE. 4. 
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June 99, 1885, Nathan Mansfield applied to make homestead entry 
for the. SR. 4, | 

January 5, 1889, Frank E. Dodge appHee to file a pre- emption declara- | 
tory statement for the SW. 4. 

August 10, 1888, Robert vee applied to purchase the land i in con- 
troversy annie the act of March 3, 1887. 

At the hearing ordered the various parties in interest, ae their aoe 

. neys, submitted an agreement to the local officers for their determina- 
- tion of the question as to whether Robert Morris was entitled to purchase | 
the land described under the provisions of the fifth section of the act — 
of March 3, 1887 (24 Stat., 556). In the event that it should be finally 
determined by the Department that he had no right of purchase, then - 
— the hearing was to proceed to deberinune the rights of Stephan, Mans- | 
field and Dodge. | 

August 25, 1891, the local officers rendared their decision that Morris 
could not marcha under said act. 

Upon appeal, your office decision of February 14, 1894, was rendered, 
wherein you reversed the action of the local offiders and held that Mor- 
ris was a competent purchaser under the fifth section of the act, supra. 

The record shows certified copies of deeds showing the various trans- 
fers of the tract as follows: Union Pacific Railroad Co. to the Platte 
Land Co., February 6, 1882; The Platte Land Company to 8. J. Gilmore, - 
August 1, 1886; The Platte Land Co. and 8. J. Gilmore to T. 8. Hayden 
and Chas. E, Dickinson, April 29, 1887; T..S. Haydeu and Chas, E. 
Dickinson to 8. J. Gilmore, ie 30, 1887; aud 8. J. Gilmore to Robert 
Morris, July 26, 1888. : 
~ In the deed Pris Gilmore to Morris the following is set out: 


The first party hereby covenants and agrees with the said second party that any 
and all additional title to the land herein described which may inure to the said 
first party, by reason of any acts of Congress or decisions of the Interior Department — 


of the United States Government, or otherwise, shall inure to the second party to | 


_ this agreement, and in case a full title in fee simple shall inure to said first party, 
he shall convey the same in proper form to the second party. 


‘It is maintained that Robert Morris is not entitled. to purchase for 
three reasons: 

First, because he purchased subsequently to the passage of the act. 

In Sethman ». Clise (17 L. D., 307), it was held, inter alia: | 


. The right of a qualified transferee to purchase under said section is not affected by 
the fact that his purchase was made after the passage of the act, if the land was 
originally purchased i in good faith from the company. 


- Second, that applications of Stephan and Mansfield were made prior 
to the passage of the act. | 


The case, supra, held also that a claim resting upon an application to enter is not 
protected under either of the provisos of said section, as the terms thereof pre ovided 
only for the protection of settlement rights, 


“DECISIONS RELATING ‘O THE PUBLIC LANDS. 559 


And in Union Pacific Railway Co. v. Norton, idem, 314, it was held: 
The right of purchase under section five, act of March 3, 1887, is not defeated 
_underthe first proviso of said section, if at the date of sale of the railroad company 
the land. was not in the bena fide occupancy of the adverse claimants under the pre- 
- emption or homestead laws; nor under the second proyiso by an application toenter _ 
under the homestead law on behalf of one who does not allege a settlement right. 


Again, in Jenkins et al. v. Dreyfus (19 L. D., 272), it was held (syl- 
labus) :. | 3 
The right of purchase under section five, act of March 3, 1887, is not defeated by an ~ 
adverse application toenter made after the passage of said act, nor by an application 
to enter pending at the passage of said act under which no settlement right is. 
alleged. 
Third, because he is not a bona fide purchaser within the meaning of 
section five of the act of March 3, 1887, because he purchased with 
notice of defect, as has been set out.. 
In the case of Jenkins e¢ al. v. Dreyfus, supra, a similar recital 
appeared in the deed, it being there set forth: 7 | 
This deed is made with the understandiug that should the title to the SE. 4, Sec. 
33, T. 4 8., R. 67 W., prove defective, the first party will refund second party one- 


fourth of the price herein paid, and second party agrees to accept, the same to relieve 
the first party from all obligations in the premises. : 


Nevertheless, Tynon was held to be a bona fide pureh aser within the 
- Ineaning of the section. 

It would thus appear that the decision appealed from was correct, 
and the same is affirmed. 


PRIVATE LAND CLAIM~APPLICATION FOR RESURVEY. 
_ Nrxon HEIRS ET AL. , 


_ A resurvey of a private land claim, for the alleged reason that the existing survey 
does not show the true boundaries of said claim, is not warranted, where it 
appears that on a showing made by the grantee for legislative confirmation of. 
the ‘‘remainder” of the grant, the petition was granted, aud the subsequent 
surveys recognize approximately the full area of the grant contemplated by 
Congress, 


Secretary Smith to the Commissioner of the General Land Office, December 
(J. I. H.) | 28, 1895. (G. C. RB.) 


On March 12, 1895, the Department held that a resurvey of the 
Rillieux or Malines private land claim in the Southeastern District of 
- Louisiana was unnecessary, and that said grant is now satisfied in its 
entirety by present established boundaries, thus affirming the judg- 
ment of your office, dated May 18, 1893. 

The Hixon heirs, through their attorney Mr. Duane E. Fox, of this 
_ ity, filed a motion for review of said departmental decision. Proper 
grounds for entertaining the same having been shown, Mr. Fox was, on 
June 18, 1895, so advised, and under amended practice rule oe was 
allowed o file briefs. 
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Tt appears that on July 16, 1764, Jean Jacques Blaise: a’ Abbadie, | 
Director General Commandant for the King in Louisiana, upon the 
request of Miss Marie Rilliewx, “conceded” to her,.“for herself, her 
heirs or assigns, and to enjoy and dispose of in full ownership and 
usufruct. as of apythip g to her belonging, ” a tract of land | : 
bordering on Lake Pontchartrain, from the Ravine du Sueur to Manchac or the Ibber- 
ville river, not including the land on which lies the new village of the Zacteaux 
Indians, lying north and south; bounded on the south by the aforesaid Ravine du 
Sueur, on the north by Manchae, on the east by the lake Pontchartrain and on ss | 
west by the cypress swamp bordering on Lake Maurepas. | 

The colony of Louisiana having been ceded to Spain, on cued Z 
14,1785, one Don Carlos Trudeau, surveyor under Spanish authority, 
surveyed the land for Marie Rillieux in presence of her brother (Vicente), 
and described it as — "2 | 
a tract of land of one hundred and eighty arpents front on the whole depth reaching 
the cypress swamps, which border on Lake Maurepas, which tract of land forms a 
peninsula of something like ten thousand one hundred and twenty superficial 
arpents by admeasurement of the city of Paris, according to the usage of this 
eolony, said peninsula being situated about nine leagnes distant from the entrance 
of the mouth of the Bayou St. John, in the western part, bounded on its front by 
Lake Pontchartrain, in the southern direction by De Sueur’s ravine and the line 
CG. E. and on the northern and northwestern direction by the margin of Lake 
- Maurepas, and by Pass Manchac, — . 


It is unnecessary to give a history of the different conveyances of this 
land; it sufficiently appears from the documents in evidence that the 
heirs of John Nixon are now entitled to the same. It was also held by 
Secretary Delano, March 1, 1875 (2d Copp’s Land Owner, p. 23), that 
“the claim is valid in its ancnety. and is entitled to recognition by this 
Department according to its established bo undaries.” 

Your office had held, June 20, 1874 (2d Copp’s Land Owner, p. 23), 
that “the only portion of this Claim: that this office can recognize as a 
private claim is that portion (3, 200 arpents) confirmed by said act of 
24th of May, 1858,” and the Department in the decision quoted modified 
that decision, holdin g, aS before seen, that “it is valid in its entirety.” 
And just here is where counsel seem to differ as to what. Secretary Delano : 
meant by ‘established boundaries.” 

Your office in the decision herein. appealed feo held that the easinp: | 
lished boundaries” referred to “were evidently the boundaries of the 
lands embraced in the two congressional confirmations, as shown by the 
surveys thereof approved by Surveyor-General Foster,” and that this 
construction “is in harmony with the action of Mr. Secretary Teller in — 
approving the swamp lands to the State on June 4, 1884, supra.” 3 

‘The Nixon heirs contend that the grant was a complete one, and that 
the same is described by natural boundaries as established by the royal 
surveyor Trudeau in 17 85, and by subsequent private surveys; that the © 
. Trudeau survey represents the land bounded “in the southern direction 

by the ravine De Sueur.” - | ae 
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W. H. Robinson, under his contract No. 3, dated August 6, 1872, 
surveyed T. 10 8., hk. 8 E., ‘Southeastern: District of ioaicann oa 


_. November 30, to December 11, 1872, and also T.9 S., B..8 and 9 E., 


same district, from December an, 1872, to January 14, 1873, stating that 
he had sg 7 a | 

Resurveyed the traverse of Laie Maieepas: Pass Manchae, and Lake Pontchartrain ; 
and originally surveyed the lines of township boundaries, private claims, and sectional 
lines in the townships above represented. Swamp lands accruing to the State of 
Louisiana under the provisions of the act of Congress approved March 2, 1849, have 
been selected in the townships; see lists herewith transmitted. 


The surveyor-general of Louisiana. (E. W. Foster), on January 20 
1873, approved the map as conformable to the field notes of the survey. 
| The survey as thus approved recognized the existence of 3,259.04 
acres of land in T.98., R. 9 E., and of 5,306.53 acres in T. 9 S., R. 8 
H., in all 8,565.57, as frure to Manon, Emelie, and Rosalia Malines 
under the concession of 1764 to Marie Rillieux. 
_ The map thus approved represents the Ravine de Sueur as poandine 
fractional Sec. 26 (in. T.9 8., R.8 E.,) on the east and the southwestern 
portion of the claim on the southwest side. The Nixon heirs as suc- 
cessors in interest protest against this survey, claiming that it restricts 
the grant to the extent of nearly one-half, and that the Ravine de ~ 
Sueur of the Trudeau survey is not and can not be the stream given 
that name in the Robinson survey; but that the true de Sueur ravine 
is in fact about five miles to the southwest of the one so falsely named 
and represented where it opens out into Lake Pontchartrain, and 
erroneously misnamed Bayou de Sert in the Robinson survey. | 
It is insisted that the grant is a complete one, capable of being 
defined by the natural boundaries, described both in the concession of 
1764 and by the Trudeau survey of 1785, and that the existing public 
surveys greatly restrict the grant. A survey is therefore asked, ete. 
_ It is claimed on the part of the Nixon heirs that the Robinson sur- 
vey is a “false and fraudulent” one; that while Robinson represented 
that he had “originally surveyed” the lines of the township bound- 
aries, in fact-he did not do so, as evidenced by the limited time in 
which he represented himself as engaged in the work; that as a matter 
_ of fact he adopted the field notes of a survey made by one Theodore — 
_ Gillespie in July, 1861, and returned them as his own; that the Gilles- 
pie survey was fraudulent, because of his unsuccessful attempt to get 
_ the heirs to pay a sum of noney not, authorized by law for the sur a 
of the land. 
. Ifthe validity or correctness of the ering; survey were based meas 
upon the Gillespie survey, there might be some grounds for setting it 
aside, for after such a proposition had been made, as is alleged, little 
or no confidence could be placed in his work. 
. Robinson’s field notes are in many respects similar to those made by 
Gillespie, but that fact does not necessarily impeach their accuracy, 


1438—VoL 21——36 


 §62 DECISIONS RELATING TO THE PUBLIC ‘LANDS, 


especially since his report shows that he survey Sait the lines. =, alto- a 
gether like the field notes of the Gillespie survey, it would only tend to | 


establish the accuracy of Gillespie’s work, which would otherwise ae a 


remained open to suspicion. 
It may be conceded that, if the Rillieux concession of 1764 and the | 
Trudeau survey thereof in 1786 deseribed lands from natural objects, - 
capable of identification, and if the grant were acomp’ete one, theheirs ~ 
should have the full benefit of the concession, and would not suffer a 
loss from a miscalculation of the supposed area conceded. But neither 
the grant itself, nor the description thereof given in the Trudeau survey, 
is sufficiently definite in giving the exterior boundaries of the land . 
_ granted to enable the surveyor to accurately describe and measure the 
land. The grant itself is of a tract bounded on the west “by a cypress | 
| swamp bordering on lake Maurepas.” The boundary on the north and — 
east is sufficiently definite, but that on the south, “ ‘ Ravine du Sueur,” . 
is still disputed. | : 

The tract of land as described on the map of the Robinson survey | 
corresponds with the description given in the Trudeau survey as to the » 
north, northwestern and eastern boundaries, because here are the great 
natural boundaries, viz: Pass Manchac, Lake Maurepas, and Lake 
Pontebartrain. The Robinson survey may or may not correspond with | 
the Trudeau survey in the southern direction, the aaoeuee being me | 
true situation of ‘De Sueur’s ravine.” . 

In making the survey of 1785 Trudeau describes the tract as forming _ 
a peninsula “of something like ten thousand one. hundred and twenty — 
superficial arpeuts by admeasurement of the city of Paris.” That area 
reduced makes 8,609 08 acres. The Robinson survey recognizes the © 
existence of 8,565.57 acres in the grant, the survey being closed on the 
southwest side of the claim, leaving the greater portion of the land in 
the northeastern portion of the fractional township between Pass Man- | 
chac and Lake Pontchartrain, The grant itself undoubtedly embraces — 


such locus, whatever may be the donbt as to the limit of its Eno - 


towards ihe south west. 


It is thus seen that the Robinson survey and the Trudeau survey nol 


practically agree as to the area of the grant. Trudeau says its area is 
“something like” 10,120 arpents, and Robinson, by a more accurate — 
measurement, places it at only 43.51 acres less than that area. If the 
appellants are right in their contention as to the true boundaries.on 
the southwestern limits of the grant, the area would be more than | 
_ 16,000 acres, or neatly double the estimate made by Trudeau himself. © 
It is hardly likely that the royal surveyor would make such a blunder; - 
to charge him with it would be to discredit the correctness of all his | 
work. 

‘The case of Martha B. Nixon ef al. v. mile Huillon (20 eee 
_An., 515,) throws much light upon this. case, and serves to illustrate 
the difficulties which would be met by the surveyor who, if appellants’ _ 
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contention were auetained: should undertake to run the lines to corre- 


spond with the claimed limits of the Trudeau survey. 


The Nixon heirs in the case cited averred themselves to be the fecal 
owners of the full amount of land as herein contended for, and com-' 

. plained that the defendant had entered thereon and committed waste 
_ by cutting and removing timber. Upon this averment they took out 
an. injunction to restrain the defendant from further alleged depre- 
dations, and prayed judgment decreeing them to be the true owners of — 
the land embraced in the boundaries then, as hereiu described,.also for 
damages, ete. 3 
The defendant answered by. cetera dean and also averred owner- 
ship by purchase from the State, ete. | 
The particular tracts upon which the alleged depredations were 
charged to have been committed were in Sec. 34, T. 9, R. 8 E., and - 
Sec. 4, T. 10, same range. These tracts, while within the éiaimed: 
limits of the grant, are without those limits according to the Robinson 
‘Survey. 

The controversy grew out of the uncertainty which seemed to ace: 
as to the locality of the Bayou Sueur, named in the grant, and marked 


- on Trudeau’s plat. Upon the issue thus presented the court below 


. dissolved the injunction and dismissed the suit, on the grounds of the © 
uncertain and contradictory character of the testimony. The supreme ~ 
7 court affirmed that judgment, saying: “Their testimony (i. e., that of 
a surveyor-general and two deputy surveyors,) as to the locality of the 


- Bayou Sueur conflicts as much as that of other witnesses.” The court _ 


further says that the junction of the Manchac Pass with Lake Pont- 
chartrain is “the only certain point in Trudeau’s survey.” 
If upon a trial in the local courts, having all the light that could be | 
_ thrown upou the question by witnesses skilled as surveyors, with their 
/maps and plats, and others having much knowledge of the general - 
topography of the country, it could not be shown where the Ravine du 
Sueur of the Trudeau survey exists, it could hardly be expected that a 
“new survey could establish it. 
It appears that in the early part of 1856 Adeline C, Nixon presented 
_ @ memorial to Congress, reciting the terms and extent of the grant, and 
the different conveyances by which she had become possessed of the 
same; after describing the boundaries as set forth in the grant, she 
made a further statement of its area, saying it contained (not about) 
but “ten thousand two hundred Paris arpents.” She recited the acts 
of the commissioners appoiuted under the act of March 3, 1807 (2 Stat., 
441), wherein by Report No. 383 (American State Papers, Duff Green’s 
Edition, Vol. 2, Public Lands, p.. 279), they attempted to confirm the 
grant to the extent of ten thousand one hundred and twenty Paris — 
arpents, “which was duly surveyed.” She further represented that, 
although the said grant was confirmed, nevertheless it inured to their 
benefit only to the extent of one league square, as the law under which the 
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commissioners acted restricted them from confirming to any private 
claimant more than one league square. (Sec. 4, act March 3, 1807, supra.) 


Your petitioner humbly conceives that the same principle which enabled the com- . 
missioners aforesaid to confirm the validity of the original grant to Marie Malines te 
the extent of a leaque square of the land included within its limits would, but for the 
impediment aforesaid, have carried with it a confirmation of the whole of the ten 
thousand two haaared: Paris arpents of which it was composed, ° 


She averred that she was entitled to the remainder of the said tract of 
land, and prayed for relief confirming her right to the same, etc, 

Mrs. Nixon evidently believed that the old board of commissioners by 
their report (No. 383) did- confirm the grant to the extent of a league 
square, and it is admitted by her counsel that Congress took the same 
view: for in the report of the committee on private land claims, pre- 
sented March 5, 1858, it is said: | : 


It is true, as alleged by the memorialist, that owing to the restricted clauses and 
conditions of the law under which the commissioners acted, their confirmation of . 
claims would only inure to the benefit of the claimants to the extent of a league square, which 

in the present instance i is greatly less than the land embraced by the uigimals erant, 


The report of the committee further states: 


There can be no doubt that had the law not contained the conditions and restric- 
tions above alluded to, those parties could have exercised all rights of property, as 
against the United States over the entire extent of the ten house one hundred and 
twenty Paris arpents as specified in the grant made in the year 1764. 


The committee regarded the prayer of the memorialist “ well 
founded,” and a bill for her relief was reported, and its passage 
recommended. | 

This resulted in the passage of the act epproves May 24, 1858 a 
Stat., 533), which reads as follows: 


That the legal representatives of Marie Malice: born Ritlienx, be, and they are | 
hereby, confirmed in all the right, title, and interest now held or possessed by the 
United States in and to a certain tract of land in the State of Louisiana, containing | 
about thirty-two hundred arpents, being a part of a grant made by the French gov- 
ernment, in the year one thousand seven hundred and sixty-four, to Marie Rillieux, 
according to a survey and plat made by the royal surveyor, Don Carlos Trudean, and. 
of record in the land-office at New Orleans; and upon a proper survey, duly approved, 
being returned to the General Land- Office, a patent shall issue: Provided, That this 
act shall only be construed to vest in the said lezal representatives of Marie Malines, 
born Rillieux, the rights, title, and interest in said land now held and possessed . by 
the United States, and shall not be construed. in any way to impair the bona fide 
rights, interests, or claims acquired by any other person nnder adverse oer ants, con- | 
cessions, or purchase made prior to the passage of this act. 


‘It is evident that Con gress understood that the grant to the extent 
of the league square was confirmed by the old board, and the act quoted 
‘simply confirmed the residue of the grant, namely, “about 3,200 - 
arpents,” which added to the league square made up the full amount — 
_ asked for by Mrs. Nixon in her memorial. | 
It is unnecessary to discuss the powers of the old board under the 
act of 1807, or whether the grant was a complete or incomplete one. 


DECISIONS RELATING TO THE PUBLIC LANDS. 569. 


It is sutfic lent to say that, when Mrs. Nixon, then the owner of the 
land, made her representations to Colgress, and upon those represen- . 
tations secured legislation, giving to her the “remainder” of the 
amount claimed, neither she nor those claiming under her are in a 
position to ask the land department to make a new survey, with a view 
to enlarging the claim. She applied to Congress for relief, presumably 
upon the grounds that the then existing laws afforded her no complete 
remedy; Congress recognized her claim as a valid one, and gave to her 
all she asked. Jt matters not that the legislation asked for and obtained 
may have been enacted by Congress under a misapprehension of the 
jaw and the facts of the case, the fact still remains that ener 
acted and in domg so enacted the law petitioned for. 

‘The subsequent surveys recognize (approximately) the full area con- 
templated by Congress in. granting tbe special relief, and a farther 
survey, for the purposes desired, is not warranted. | 

The motion 1s denied. 


CHIPPEWA HALF BREED SCRIP—TRANSFEREE. 
AYLEN v. YOUNG ET AL. 


Chippewa half breed scrip issued under the provisions of article 7, of the treaty of. 
April 12, 1864, in the possession of a half breed not qualified to receive the same 
under thetermsof said treaty, confers no title upon the poss ssor, or his transferee, 

_ The scrip authorized by said article was intended to take the form of property, 

subject to sale and transfer, and confers upon the holder thereof title and the 

right of location. 


| Secretary Smith to the Commissioner of the General Land Office, December. 
(J. I. H.) Ho 28, 1895. | (W. F. M.) 


On August 4, 1880, 5. B. Pinney, attorney in fact for Baptiste Turpin, 
located the latter’s Red Lake and Pembina half-breed scrip, No. 279, 
upon the SW. 4 of section 26, township 141 N., Rauge 50 W., within | 
the land district of Fargo, North Dakota. | 

On September 8, 1892, Russell Aylen filed an affidavit alleging that 


said location was illegally made by one 8. B. Pinney as attorney in fact for a person 
fraudulently claiming and pretending to be the same Baptiste Turpin to whom a 
certain scrip or certificate numbered 279 was issued under the treaties of October 2, 

1863, and April 12, 1864, with the Red Lake and Pembina bands of Chippewa Indiana, | 
when in fact, he was not the same Baptiste Turpin and was not a beneficiary under 
said treaties. If the powersof attorney under which said Pinney made said location 
and on the same day transferred the land to Harriet Young were executed by the 
rightful scripee and in the manner alleged, said location and transfer were illegal 
and fraudulent, for the reason that the right to make said location is a personal 
right and not transferable. 

Baptiste Turpin, the alleged scripee, ander whose powers of attorney Pinney made 
the location and conveyed the laud, never saw tle land embraced in said entry and 
said location was not made for his use and benefit but for the sole use and Pea 
of other persons unknown to him.. « 
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The power of attorney authorizing said 'S. B. Pinney to locate said scrip and the - 
power of attorney authorizing him to sell and convey the land were both fraudu- 
lently obtained without proper compensation to either the pretended or real scripee, 
and it has been so held by the Honorable Secretary of the Interior, who ordered said . 
 serip to be taken from the files of the General Land Office and returned to the scripee 
and said scrip is uot now in the custody of any Department of the government, and 

the United States has never received value for said Jand and is still: the owner 
thereof. | | 

The location of ai scrip was an i rouibes frand bork upon the seripee and the- 
government of the United States, and the removal of the scrip from the files of the. 
General Land Office and its return to the seripee by order of the Secretary of the 
Interior on account of frand, Was in effect a cand cellation of the entry. 


A hearing was ordered and held upon these charges and the case has 
now reached this Department on appeal from the decision of your office 
the conclusions of which will be stated hereafter. 

There are two Chippewa Indians, father and son, bearing the name 
of Baptiste Turpin, who claim to belong to the Pembina band. 

‘On December 29, 1868, the son made application for serip for one | 
hundred and sixty acres of land under Article 7 of the treaty of April 


12, 1864, between the United States and the Red Lake and Pembina Es 


bands of Chippewa Indians (13 Stat., 689), supplemental to the treaty 
of October 2, 1863 (13 Stat., 667), | —— 

No serip a been issued upon this application. 

~ On April 30, 1873, a similar application was made by the father, and | 
on December 29, 1873, scrip numbered 279 was issued on his applica- — 
tion and placed for delivery in the hands of Ebenezer Douglass, United 
States Indian agent, White Earth Agency, by whom it was feted over 
to the proprietors of a store of some sort in Minneapolis, Minnesota, 
who, it appears, had assisted him in the preparation of his application 
ane trausmitted it for him to the Indian Bureau. 

Fletcher aud Loring, manifestly by mistake, delivered the scrip to 
Turpin, the sen, and. this blunder has been the prolific parent of the 
bewildering biood of difficulties that now almost hopelessly involve 
the efforts of this Department in adjusting the conflicting oe of the 
father and son and their several transferees. | 

The younger Turpin having become possessed of the scrip through 
error, sold it to W. H. Grant, a lawyer in St. Paul, on April 16, 1874, 
for ihe sum of fifty doilars, who in turn, through the banking fin of 
ripting and. Company, transferred it to Albert W. eee on os 

7, 1875, the consideration being sixty dollars. 
~ On December 18, 1875, Stiles located the scrip. on the SH. 2 4 1 of sec- 
tion 25, township 164 N, , range 51 W., of the land district of TRIO 
Min uesota, but this locaton was canealed on April 7, 1879, for conflict 
with the grant, St. Vincent extension, of the cee and Pacific Rail- 
road Company. | | 

‘The scrip remained in the files of your office aul June 9, 1879, when 


it was transmitted by letter “C” of that date to the land office at (rocks: ci 


ton, Minnesota, with directions to deliver it to the party entitled to 
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the possession uf it. The register of that office,on September 20, 1879, 
gave it into-the hands of Charles W. Mclutyre, at that time a special 
agent of the General Land Office, for delivery, obviously, to the right- — 
ful seripee. On October 16, 1879, McIntyre, acting for the elder Turpin, © 
sold' it to Morton, Moore. and Company. bankers at St. Paul, for four. 

hundred and eighty dollars, by whom it was sold, on July 3, 1880, to 

S. B, Pinney, for the sam of seven hundred dollars. Thereupon, Pin- 

ney made the location which is attacked in the proceeding that een 

brings the matter before this Departinent. 

By the location last referred to the scrip again reached the files of 
your office, and about that time, Stiles, deriving title from the young ver 
Turpin, made a demand for its delivery to him and has persistently 
' pressed his claim to this day. Throngh his instramentality the Depart- 
ment caine to know that McIntyre, the special agent who sold the_ 
scrip for the elder Turpin, had turned over to the latter only one bun- 
dred dollars of the total proceeds amounting to four hundred and 
eighty dollars. It is pertinent to remark here that McIntyre justifies 
his withholding of the balance, three hundred and eighty dollars, on. 
the alleged ground that he had sold the scrip under the guarantee that 
any location thereof shonld be held valid, and should finally go to 
patent. So far as anything appears to the contrary this balance is still 
in his hands, though his connection with the General Land Office as a& 
special agent has long since terminated. 

These irregularities, and the conflicts arising out of the claims 
derived from the two Turpins, father and son, were, by direction of the 
Indian Bureau, made the subject of an investigation in October, 1882, 
by John A. Wright, a special Inclian agent. | | 

The report submitted by Wright was nade the basis of a letter from 
this Department to your office, dated November 16, 1882. (Ind. Div 
Misc. Vol. 304, p. 50), which, after directing ‘that the necessary steps 
be taken by your office to secure Baptiste Turpin, senior, in his full 
and undivided rights in the scrip in question,” proceeds as follows: 
| This should be done by proceedings under new anthority from Baptiste Turpin, 
sr., for the location, etc., of the scrip. Whether that anthority takes the, form of 
ratification of the previous authority given by him to McIntyre in the matter, or 
be in the nature of proceedings de novo for the location, etc., of the scrip, is not 
material. He should receive the full amount of the consideration for which the 
‘scrip was sold under the original authority or he should be re-possessed ot the scrip. 


My. Stiles’ remedy, if he is any, is against those from whom he received the scrip 
to which they had no right or title. 


Of the ‘alternative courses preseribed by this letter, you office dieetea 
to pursue the latter, and accordingly, the scrip was transmitted to 
Wright, who, on April 4, 1883, delivered it into the hands of Baptiste 
Turpin, sr. There is.nothing in the record to show that it has gone out 
of lis possession. | 

At the hearing provoked by Aylen’s contest the panties appearing 
and showing interest were Pinney, who located the scrip, bis trans- 
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ferees, Mrs. FH diviel Young et al, and. Stiles, who claimed it as his 
proper ty through the junior Turpin. - Ke aan 

The findings of the register and receiver, after an exhaustive discus. 
sion of the evidence, are stated by them 1n the form of four sev eral con- 
clusions of fact and law, the substance of which is here given, as follows: 

1. That the scrip in controversy was issued upon the application of 
the junior Turpin; that it passed by purchase and possession into the 
legal ownership of Stiles, who was wron efully deprived of its possession 
when it was aii anilercd into the custody of nae ee aey and that it 
gee be restored to him. 

. That the location of the serip by Pinney, the title niiereo not eine 
Mester in him, nor the serip rightfully in lis possession was without 
authority in law, and should therefore be canceled. 

3. That Harriet Young is an innocent purchaser, in Bod faith, for 

value, and should be protected. 
4. That Russell Ay len, the contestant, having established the allega- 
tions of his affidavit, is entitled: upon tie cancellation of the location, 
to a preference right of entry. | 

The decision of your office, 1 modifying that. of tie register and 
ae he may be formulated in the following terms: | 

That the claiin of Stiles is res judicata, having been disposed of by. 
a Ga etal letter of November 10, 1882, supra, and that he should 
not have been permitted to appear as a party to the proceeding. 

2. That the location of the scrip by Pinney was regular and valid, 
and should not be canceled, and that Mrs. Young was al. innocent 

he chaser. | a 

With respect to the claim of Stiles, I cannot concur in the conelu- 
sion reached by your office that it was finally adjudged by the letter of 
November 10, 1882, supra, since he had been theretofore affurded no 
opportunity to present it contradictorily with the i uterests opposed to 
him; and insomuch as he has made himself a party here, the Depart- 
ment will take jurisdiction to set his pretensions at rest. 

Of the eleven ae ns of error assigned by Stiles, several require 
consideration, as follows = 

1. In not holding that the enti of Baptiste Turpin, ir., was duly approved 
by the Chippewa Indian Commission of 1870-71, and by the Commissioner of Indian 
Affairs, whe, prior to April 30, 1873, directecL the Indian Agent at White Earth, 
Minnesota, to notify the applicant that his said application had been approved. 

2. In holding that scrip No. 279 was issued upon the application of Baptiste Tur- 
pin, sr., of April 30, 1873, and not upon that of his son, dated December 29, 1868. 

3, ne not holding that Baptiste Turpin, sr., was a member of the Lake Srperior 
tribe of Chippew a Indians, and that having received scrip under the treaty of 1854, 
he could not have been a beneficiary under the treaties of 1863 and 1864. 

4. In not holding that Stiles was an innocent purchaser and holder of said serip, 
and that he was iNegally, and without due process of law, depr ived of the ‘possession 
of it. : 

- These specifications will be disposed of in the order of their state- 
. men and | : 
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“1. The Commission to which reference is made was appointed by 
the Secretary of the Interior on April 21,1871, and its report is embraced 
in House Executive Document 193, 42nd Congress, 2nd Session, printed . 
at the government printing office in 1874. It was 
a special conimission to investigate the matter of. scrip issued under the- treaty 
of the United States with the Chippewas of Lake Superior and the Mississippi, - 

made at La Pointe, Wisconsin, September 30, 1854, and also to ascertain what per- 
sons are Still beneficiaries under the seventh clause of the second article of said 
treaty; as also who are beneticiaries under article eight of the treaty made with the 
Red Lake and Pembina bands of Chippewas at the old crossing of Red Lake river 
- on the 2d day of April, 1863, and article seven of the supplementary freaty of the 
12th of April, 1864. 


Schedule B, beginning at page 171 of the volume, narerts to be “6a 
list of the applieacons filed with the special commission, with the dates, 
names of attorneys, findings of the commission, and the evidence taken - ° 
concerning each case.” Number 677 of this list, on page 224, is Bap. — 
tiste Turpin, date of application, December 29, 1868; residence, Gray 
Cloud; attorney, William H. Grant; the application is approved by the — 
commission on the following finding of facts: “Saw his father and find 
this person to be a mixed-blood of the Pembina Chippewas, and a bene- 
- ficiary under the treaty.” It is indisputable that this is the younger 
Turpin, from whom Stiles derives title to the scrip, but it is equally. 
obvious that this finding of the commission is not conclusive of his 
right to receive it. On the contrary, the evidence satisfies my mind — 
that he was under twenty-one years old at the date of the treaty, and 
was, therefore, excepted from the provision made therein in favor of 
the mixed-bloods. This was shown by the affidavits of his father, lis 
un‘le, Joseph Turpin, and himself, made on October 26, 1882, that he 
was at that date about thirty-five years ot age. This testimony as to | 
his disability is corroborated by the affidavit of W. H. Grant, his origi- 
nal attorney, made on April 7, 1886, that he was at that date, about. 
thirty-five years old, and by the recital contained in his discharge from 
the army, dated Fort Snelling, Minnesota, April 23, 1866, that he was: 
then twenty years old. The fact of his disability being thus placed 
beyoud controversy, it results that, however the scrip may have reached - 
his hands, he was wrougfully in possession of it, and was without title 


and could convey none therein. 
As to the charge that the Commissioner of Indian Affairs, prior. to 


April 30, 1873, the date of the elder Turpin’s application, directed the 
Indian Agent at White Harth, Minnesota, to notify the younger Turpin 
that his application had been approved, there is nothing in the record 


to support it, and its truth is doubted. But if admitted as a fact, it — 


could not weal to cure lis original incapacity, and vest iu him a mene 
which, by the very terms of the instrument under which he claims, he 
is disqualified to exercise. 

If Stiles should take exception to the ex eats grams of the evi- — 
dence tpon which these conclusions are based, it would seem to be 
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sufficient to answer that the ‘investigation ye virtae of which the evi- 
dence has been brought into the record was made at his request. and. 
upon his instigation, and that he might have been present and parce 
therein if he had chosen to do so. | 

. In the decision appealed from it. is ae. 

- December 29, 1873,. scrip } No. 279 was issued on the latter application iat of the 
senior Turpin) and sent to the proper Indian Agent for delivery to the person entitled 
to it. No action seems to have been taken on the former application (that of the 
younger Turpin), certainly no scrip was issued on it So far as is shown ‘by the records. 


of the office of the Commissiouer of Indian Affairs, and I have had the stub of each 
piece of scrip issued under the treaties before referred to carefully examined, 


So far as this statement involves matters of fact, this Department is 
justified in taking it for trne. There is nothing in the record to show 
_ upon which of the applications the ser ip was issued, except the certifi- 
cate of Frank ©. Armstrong, Acting Commissioner of Indian Affairs, | 
 that‘on- the back of the younger Turpin’s application appears the mem- 
orandum, in peveil: “ Serip issued, Dec. 29-73.. No. 279.” But a similar 

memorandum is also found, in: Helge on the back of the other applica-_ 
tion, as follows: “ Serip sent to Agent Douglas Dec. 29, 1873.” The 
fact appears to be, and doubtless is, that the Indian. Barcau did not 
realize that there were two Turpins idetical in name applyin g for the 


issuance of scrip under the same treaty, and that their applications did — 7 


not receive conscious separate and distinct treatinent. They were con- 
fused, and acted on as a single application. i a 

3. It seems to be true that Baptiste Turpin, sr., made application for 
--serip under the treaty of 1854, and it is probably true that the scrip was 
issued, though it is not certain that it ever reached his hands. In his 
applicatiou under the treaty of 1863-64, he admits having made appli- 
_ cation under the former treaty, but says in relation thereto: 

I have never heard the result of said application nor have I received the scrip for 
which said application was made, and since then [ have been informed that said — 
scrip has been canceled on the ground that I was not a mixed blood belonging to. 
the Chippewas of Lake Superior, and that I male the said application at the insti- 
gation of the attorney. 

That the scrip was issued is some by al letter of December 3, 1864, 
from William LP. Dole, Commissioner of Indian Affairs to the Commie 
sioner of the General Land Office, printed on page 234 of the volume 
cited, supra, and Turpin is represented to. have sold it to Isaac Van 
Ettan for twenty-five dollars. Id.p.135. As to his tribal relations the 
commission found that “he is from Red river, Pembina Chippewas; 
never belonged to the. Chippewas of Lake. Superior; is fifty-eight years 
old.” ‘Id. p.133. The question as to whether, though a member of the 
Pembina band, he would be entitled to the benefits of the treaties of 
1863 and 1864, after having represented himself as belonging to the 
Lake Superior band and received the benefits provided by the treaty 


. of 1854, if fairly presented, would not be a difficult one to determine. 


- But the question is not fairly presented here. If it be admitted that 


+ 
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the elder ‘Turpin received iwenty- five dollars for the ser rip is issied’ in his. | 
-uame-under the treaty of 1854, it can searcely be said that: be was in. 
any true sense a beneticiary of that treaty. The circamstances, how-— 
ever, point to the truth of his own statement, made under oath, that 
he was instigated to make the application by some other person, and > 
_ that he never received any scrip. Fraud ran riot in those days in con- 
nection with this class of scrip, as disclosed by the investigations: of 
the special commission appointed for that purpose, and this transaction — 


has. the appearance of PENNE typical of the dishonest practices thus. a 


exposed. | | 

4, The conclusions already reached dispose of Stiles’ contention that 
he was abn innocent purchaser and holder of the scrip, for the person 
through whom he claims had no title that he could transmit; and the 


error of which he complains, “that he was illegally, and without due —_ 


process of law, deprived of the possession of the scrip,” if its existence. 
-be admitted for the sake of argument, is now cured by the pierent Pe : 
céeding, to which he has made himself a party. 
| The pon esene Russell Aylen, has not appealed here, so that, if this 
. proceeding be viewed and treated as strictly judicial in character, the 
- main question raised by him, that is, the validity of Pinney’s s location 
and the attitude in law of Mrs. Harriet Young, as his transferee, is not 
properly before the Department. The question, however, is one of 
adininistration, as well as of private right, and the interest of the gov-. 
ernment therein renders it desirable that jarisdiction be assumed. 

An inquiry into the nature and incidents of the scrip issued under 
the authority of the Chippewa treaties of 1863 and 1864, supra, is neces- 
sary to determine the rights of parties who hold the scrip itself, or — 
lands by virtue of its location. | 

The original provision for the benefit of the half. breeds. and mixed -— 
bloods is contained in Article 8 of the treaty of 1863, and is as follows: 


In further consideration of the foregoing cession,- it is hereby agreed that the | 
United States shall grant to each male adult half-breed or mixed-blood who is. 


related by blood to the said Chippewas of the said Red Lake or Pembina bands. | | 


who has adoptec the habits and customs of civilized life, and who is a citizen of the — 
United States, a homeste: acd of one hundred and sixty acres of land, to be selected | 
at his option, within the limits of the tract of country hereby ceded to the United | 
States, on any land not previously occupied by actual settlers or covered by prior | 
grants, the boundaries thereof to be adjusted in conformity with the lines of the 
_ official survey when the same shall be made, and with the laws and regulations of 
the United States affecting the location and entry of the same. 


_ Itis obvious that this provision confers a right at once personal and 
inalienable. It was entirely adequate in its terms to effect the pur- ~ 
pose of the government, which, manifestly, was to secure a home to 


such of the mixed-bloods as had “adopted. the habits and customs of 


“civilized. life,” and to further encourage them in the ways of civiliza-_ . 
tion. We find a change of policy, however, in the supplementary 
articles consented to a year later,.and it is inferrible that it was 
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7 a adopted at: the instance of the beneficiaries themselves, who, it may be | 
assumed, found it inconvenient and undesirable to take lands within 


the ceded territory, or else had no wish to acquire lands at all. This 
change is embodied in article 7 of the treaty of 1864,which is as follows: 

It is- further agreed by the parties hereto, that, in lieu of lands provided for the 
mixed-bloods by article eight of said treaty conéluded: at the Old Crossing of Red | 


Lake river, scrip shall be issued to such of said mixed- bloods as shall so elect, which 


shall entitle the holder to a like amount of land, and may be located upon any of 
the lands ceded by said treaty, but not elsewhere, and shall be accepted by said 
7 mixed- bloods in Jieu of all future claims for annuities. : 

It is to be observed that the scrip to be issued ig jecaable by the 
| holder, and that an additional consideration for its issuance is named, — 
to wit, the relinquishment by the scripee “ of all future claims for annu- — 
ities.” Instead of lands, the beneficiaries may, upon their election to do 
so, receive scrip. It is to be presumed that if they should prefer lands, 
they would not take scrip; and if they should prefer lands it. would 
appear idle to take scrip possessing a value that could be realized only 
by locating it upon lands. It is clear, therefore, that the scrip was 
designed to take the form of property, subject to sale or transfer, and 
that the terms of article 7 were advisedly used in order to give it that 
quality. If it had been intended by the parties to serve as the evidence 
of a merely personal right, it seems reasonable to suppose that some 
restrictive phrase would have been used; on the contrary, title and right 
of location are vested in the “ holder” in express terms. Itis not deemed 
necessary, in stating this conclusion, to decide that the term “holder ” 

is there used in the technical signification i in which itis einpoyee when 
applied to bills and notes. — 

‘There is no evidence in the record to iapeabh ane various and suc 
cessive transactions through which the scrip finally reached the hauds of 
S. B. Pinney. They are valid on their face, and no facts are shown to 
overthrow the presumption in favor of their vale oo 

It is ascertained from the record, as elsewhere stated, that Baptiste 

| Turpin, sr., sold his scrip for four hundred and eighty dollars, of which — 
gum he has already received one hundred dollars, and that the balance 
is in the hands of Charles W. McIntyre, who avers himself ready to pay 
it when the location goes to patent. The consideration was no doubt a 
fair one at the time, and when the balance due by McIntyre has been 
paid Turpin will have received all the benefit contemplated by the treaty. — 
It results, therefore, that the scrip should now be in the files of your — 
- office, with its function discharged, and that it is improperly in the pos- 
session of Turpin, or any one to whom he may have transferred it. | 

- It is ordered, therefore, that the contest of Russel] Aylen be dis- 

missed; that the claim of Albert W. Stiles be denied; that the location 


by S..B. Pinney of Chippewa scrip No. 279 upon the SW. 4 of section 


— 26, township Ltl N., range 50 W., Fargo, North Dakota, i passed to 


ts vid that appropriate sees be taken by your office to recover 


- from Baptiste Turpin, sr., scrip No. 279, improperly held by him. 


Abandonment. 


See Contest; Residence. 


Absence, Leave of. 
See dtesidence. 


Accounts. 
Where a survey is partially completed 
under an approved contract, and then aban- 
doned by the contracting deputy, his bonds- 
men may be allowed to employ a competent 
officer to complete the remaining work un- 
der said contract, at the rates therein stipu- 
JAfCU a oduvecteuded atta tsedlgeetides use cess 288 
Under the provisions of section 8, act of 
July 31, 1894, the Department has no juris- 
diction to revise an account that has been 
finally adjusted by the Auditor, and due 


' payment thereof tendered and accepted.-... 526 | 


A deputy surveyor should not be heard to 
complain as to the adjustment of his ac- 
-count, where in the contract he agrees that 
no payment for work not personally done 
by him shall be made, and it appears that 
in fact he did no part of the work in person, 
and that the government thereafter, to 
avoid the disturbance of private vested 
_ rights, approves such survey, and fixes a 
just compensation therefor which is ac- 
cepted by the surveyor....---.--..-----.+--- 526 
Accretion. 

See Riparian Rights. 
Allotment. — 
See Indian Lands. 


Amendment. 
Sce Entry; Practice. 


Appeal. 


See Practice. 


| Application. 


That is indefinite in its description of the 
land can not be allowed .-.----.-.---.------. 445 
To enter must be accompanied by tender 
of fees required by law-..--.-....---..---.- 137 
In considering the validity of, it may be 
fairly presumed that the proper tender of 
money was made therewith, where the rec- 
ord is silent as to such tender, and the appli- 
cation is rejected for a reason not involving 
-any question with respect to the tender of 
MODGY: 220 eicccseed yee sebciceaeSaeeesoecees 187 
‘To make entry prepared before a clerk of 
court, or other officer remote from the local 
office, “tales effect only when filed in the 
proper litid Office. 1 si esees sages cceees vee 294 





_ Page. - 
And affidavit made haters a United States 
conmissioner, or clerk of court, is not-valid 
and lawful unless it shows that the applicant 
‘tig prevented ” by reason of distance, bodily 
infirmity, or other good cause, from personal 


attendance at the district land otlice.....-.. 204 


Can not. be allowed during the pendency _ 
of a departmental order directing that no en- 
tries be allowed pending the final determina- 
tion of an alleged right nuder the townsite - 
NWS oie Sete beeseesce AOS ee On ne ee RO par at 

To enter, tendered by a stranger to the © 
record, during the period accorded to the 
contestant for the exercise of his right, and . 
held in abeyance under said rule, will take 
effect on the land covered thereby, not taken 
by the contestant, to the exclusion of a sub- 
sequent application of another therefor ---. 187 

To enter a tract ‘listed as railroad land,” 
and rejected for that reason, and pending on 
appeal, will attach at onee, as of the date of 
the application, on the cancellation of $he 


list as to said tract .--....-.---+------1-.5- 109 


- Yomake entry of lands sabeaced within | 
an existing indemnity withdrawal can not 


be allowed..... SC en a ea ae ee weeee 462 | 


To enter should not be allowed for land in- © 
cluded within the prior pend’ g abpHcettes 
Of SNOUNCI sais eke ekg Hee ee Ps Rew ck ces 145 

‘To enter, held to await action on the prior | 
application of another, protects the appli- . 
cant as against subsequent claims, but inno | 
manner can affect the disposition of the prior 
pending Claim ......-.....-.+sseeeeeeees cone 434 

Yo enter, found irregular in form, and 
returned to the applicant for correction, . 
should be regarded as pending for a reason- 
able time, and excluding, during said period, 
other applications for the land .......-..... . 60 

To enter conflicting in part with the prior 
entry of snother may be allowed as to the — 
part not in conflict, and rejected as up the 
POMAIMMOT di screw asene seus dees ee ' 145 

To enter, that embraces in part land not 
subject to entry does not defeat the right: 
of the applicant to the land open to &PPro- 
DRIGGON 2250s seem eisers oS eet olds 444 - 

To enter, rejected on account of partial 
conflict with a prior entry, does not operate — 
to reserve the land not in couflict, where - 
instead of appealing from said rejection the 
applicant contests the prior entry; nor does 
the pendency of said contest reserve the © 
tract not in conflict for the benefit of the 
AppliGatbond.-icinau-2tsetco Sasa denen ewe 208 


at ; 


Dae 
Tn case of sim uiltanedilse the right of entry 


may be disposed of to the highest bidder... 444 | _ 


TIMBER CULIURE. —— ” | 
‘To make timber-culture entry of an 
-withdrawn for railroad purposes confers no - 
Tight, and where land covered by such an. 
_ application is restored to the public domain, 
after the repeal of the timber-culture law, 
there is no right in the applicant that can - 
_ berecognized as within the protective terms 
‘of anid repeal..............-- sdk otuictemhgs -... 298 
TIMBER LAND. | 
. Published notice of, sufficient where it 
- contains the statutory requirements, and is 
made on the form fi urnished by the Land 
DeEPAlEMmenG 22256 yon ey eeewide eaten cede aus eb 


Armed. Occupation Act. 
| A permit to settle on a specified tract is | 
a condition precedent to obtaining title 


thereto under the act of August 4, 1842.. 87. 


Arid Lamds. 


see Reser votr Dands. 


: Attorney. 


- Authority to act in a case is concluded by 
relinquishment of the claim he is engaged. 
TO TOPICNER sei eo ceeewte cite sih wave oceece 95: 

A power of, that does not contain. the 
ame ot the appointee i is notinvalid, whereit - 
‘appears that it was purposely so executed, 
with the intention that the party using the 
same should insert his own name, and the 
authority so conferred was ther eafter duly 


(ONG Ol Seta wy de hed blige oes ass bake chee 228 
‘ Cancellation. 
An ordet of, is not effective in the absence 
of notice thereof to the entryman.-........ 169 | 
Certificate. ; 


_ Of deposit, issued under section 2401, et 
seg., as ameuded by act of Angust 20, 1894; 


see circular of August 7, 1895 ....--..-..--. 77 
‘Error in final, as to the name of the entry- 
man, may be corrected mune pre tune.--.-.- 377 
Certiorari. | 


A writ of, will not issue on behalf of an 
applicaut that is not asserting any specific — 
right under the public land laws, and whose 
statements, it true, show that he is pre- 
cluded from asserting any such right mene: 
MLCT: ethic ech tess hoe ee occ si Se 90 

A writ of, will not be denied on the ground . 
that the applicant did not seek relief by ap- 
peal, where the General Land Office erro- 
neously denies the right of appeal before an 


attempt to exercise the same is made......- 90: 


An application for, will be denied, where 
it appears that the Commissioner’s decision, 
if before the Secretary on appeal, would be 


AIL 24s ssw ewer meee eeswg hess avenues 109 


Will not be granted if an appeal : is not 
wrongfully denied, nnless the facts set out 
show that the applicant is entitled to relief 
under the supervisor y SUT ROEeY of the Sec- 
- retary ..-... Cui oe teeta dcssweemeee eiela aan ~ 122 


INDEX, 


z . Page.’ 
| Where on sibtion for review new facts are . 

, set up and a. hearing thereon asked, and the 

| motion is denied by the Commissioner, the © 
right. of the applicant; on. clue showing - 
made, may be rev iewed under a writ ot. cer- 


On the filing of an application for, the 
local officers should be at. once directed to 
suspend all action under the decision in 
question.....-.-...- (Rite en caeants eoeeawan 464 


HOVEP seo 5 6ea css Sais Oh. Ld Prana tensa re Be 180 ; 
| 


Cireulars. | 
3 See Tables of, pages xviii and xix. 
Coal Land. | 
- Application for the survey of, under the — 


act of August 20, 1894; see circular of Au- | 
eROSG 7, P00 oe a cae cue beh esos 83 


_ The affidavit at time of purchase must be 
made by the claimant himself...-...-... ~-- 302 


As between two claimants, both claiming . 
the land on account of the coal therein, pri- 
 ority of application and good faith in im- 
provements should govern the award.. 197,493. 
An entry not made for the use and benetit 
of the entryman is illegal and must be can- . 
COlGU 2 couch irene teat OS ewelnte ooo 22 Gree 300 


| Confirm ation. 
SECTION 7, ACT OF Marcu 8, 1891. 
| The transfer of an undivided interest in 
! land covered by an entry does not bring 
| said entry within the confirmatory provis- 
| ions of said section ....-....--...--.------- 12 
| A mortgage covering a legal subdivision, 
| with the exception of one acre thereof, is 
| gnueh an encumberance of the entire sub- 
' division as to bring the entry thereof with- 
| in the confir matory provisions af said sec: ' 
ey eer er eee 303 
A requirement, prior to the lapse of two 
years from the date of entry, that an entry- - 
woman shall furnish additional proof as to ~~ 
her: qualification to make entry, is such a 
| proceeding” as will. defeat confirmation of 
| the entry under the proviso......-.....---- 345 
| Where it does not affinnalively appear 
- that an entryman-has received notice of a 
requirement of the General Land Ofiice, 
made prior to the passage of said act, the 
proceedings thus taken will not be held to 
defeat confirmation ot the me under ‘the © | 
proviso to said section Siganec estes igetsins% 12 


ComMmwtation. 
See Lntry (subtitle Timber Culture) and 
Homestead. 





Contest, 
- GENERALLY. 

Affidavit of, setting forth ‘ ‘npon fafor ma- 
tion and belief that said homestead entry 
was not made in good faith, but.was made. 
for the purpose of speculation and sale,” 
states a cause of action, and is sufficient to 
put the defendant on notice of the charge. to 








( cbemet.-.---2.-....- ine raters Beagle Scere sures 211 


INDEX. 


35. 


Page. : Page. 
A. corroboratory, affidavit of, based om per-. A ere that the entryman had established 
' gonal observation is sufficient..2..22...2... 241 his residence on the land covered by his: 
The local officers may properly reject entry prior to notice of, aud so cured his 
if in their Jjndgment | the charge is Peemie: default, if any existed, can not be recag- 
turé....- Ds te alata bit pal ata dNe ae camara oeaeuld 494 nized, where it is apparent that the alleged 


Against a location of Sioux half breed 
serip, on uusurveyed land, will pot be dis- 


‘missed on the ground that prior to the sut- 


vey of the land, and adjustment of the 
location, such a contest is premature, where 
a hearing has ‘been had, and the evidence 
submitted clearly shows the invalidity of 
THO JOCHIOI cccnins wes ecce ce hodteete aaeties 


Proceedings under a second, should not — 


be allowed pending the final disposition of 
& prior case involving the same lund. .-....- 


A successful. against an entry from which | 


one of the tracts is eliminated as noncon- 
tiguous. on an intervening order from the 
Gener al Land Office, confers no right as to 
. the tract so released from the eutr y under 
EUG ec eatth ccs ena s boule eden ex acawaie 

The eovernment is always a party in in- 
terest, and may insist npon a judgment of 
cancellation, if the evidence clearly shows 
a failure to comply with the law, whether 
the contestant is entitled to such action or 


DESERT LAND. | 
. In determining whether a, is premature 
where the entry has been suspended, and 
the order of suspension revoked, timeshould 
be held to run against the entryman from 
notice of the revocaticn:...-...... ba encase 
HOMESTEAD. 

Where an affidavit of, against a homestead 
is premature when presented, and subject 
to rejection for such reason but such action 
is not taken, and the local ofticers, after the 
expiration of more than six months from the 


451 


394 


date of the entry, authorize publication of — 


notice, the contest should not thereafter be 


{lismissed as preniature on the motion of a — 


stranger to the record. ..--..--.....-0-----: 

Testimony to the effect that an entry- 
woman has married and moved to her hus- 
band’s home, when the husband himself is 
’ at the same time a homestead claimant, is 
proper evidence under a general charge of 
ahandonmeit:cockscca thccscucvwesasinndd Se 


467 


Where a homesteader has established a . 


residence, and placed his wife ou the land, 
no one but his wife shall be heard to allege 
desertion in proof of his abandonment or 
.cthange of residence, during the lifetime of 
his entry, provided the wife maintains a 
‘residence on the land.....-..---- eaten iat 
An entry attacked for failure to reside on 
the land will not be canceled where the 
entryman in fact had established and main- 


tained residence on an adjacent tract, to . 


which he acquired title aftor his entry, but 


removed to the land covered by his entry — 


prior to notice of the contest, and no bad 
faith is shown to exist....--....-...-.--22. 


residence was induced by the prior pro- 


ecedings .....-..----- ushers evbieals a aoe euatie 17 
A leave of absence is no protection against 
a subsequent, on the ground of failure to 
establish. residence, where tho evidence 
shows that when such leave of absence was 
granted the entryman in faet had uot estab- 
lished residence on the land......... Juang 428 
PREEMPTION, | 
Against an expired and abandoned pre- — 
emption filing could not in any event inure ° 
to the benetit of the contestant, and will 
not be allowed. ..... sero anta maa Seats tee at BAC 
TIMBER CULTURE. | 
In proceedings against the entry of a de- — 


ceased person the devisee of the sole heir 


of the entryman is the only party having 

an interest in the entry---.....-.-----.-.-. 8 
Must fail where the defendant cures his. 

default prior to legal service of notice, and 

it does not appear that the compliance with 

law was induced by ‘Auowledge oft the im- 

POUGINE Sulb spate tveueses seseeoew lye Ss 335 
Where the charge as aa practically 


covers the year and the usual planting sea- 


sons embraced therein, and where the notice 

is served atter the expiration of the year, 
and the hearing is after its expiration, evi- 
dence should not be excluded as to said year 
because it has not quite terminated at the 
date of filing contest.....--......---..2.--- 
— A charge of failure to submit final proof 
within the statutory life of the entry, must 
fail where it appears that under the exten- 
sion of time anthorized by the act, of May 


20, 1876, the entryman is not in default.... 315 


Contestame. 


Takes nothing under a relinguishment 
that is not the result of his suit. In such 
case his rights depend onthe establishment . 
of his charge against the entry.....-....... 
Right of, after award of preference right, 
not affected by a relinquishment of the con- 
tested GUEEY «2500. seduce ore ccesekeeee ne cwets 474. . 
Where the failure of,.to receive notice of a 


333 


decision of eancellation results: from: his 


carelessness or neglect, and other rights at- 

tach in the meantime, hig preferred right of 

entry is lost..----.--------- 2-222 eee ee eee ee 347 
Where an entry is: eanceled in the interest 

of the government. the right of the contes- 

tant, as a preferred entryman, will not be 


-. determined until such iime as he seeks an 


exercise thereof .-.-.....-- uaabsbees auamea 461 
Failure to exercise the. neelerred right 
within the statutor vy period defeats the same 


in the presence of an intervening claim.. 542 


Desert Land. 


See Entry. a - a 
Selection by States, amended instructions .89 


| Page. | 


Reclamation of, is effected when an ade- 
quate supply of water is brought to the 


land, and due provision made for its Peeper 


- distribution when needed ......---.-.....-- 
Where a desert entryman has in good 


211 


faith reclaimed such portions of the land as — 


are susceptible of reclamation, the non- 
irrigable character of a part of the land will 
not defeat his right to a patent, or justify 
cancellation of his entry .-.---.-- Sin tig Siete de 


Deserted Wife. . 
See Contest (subtitle Homestead) 
Homestead. 


also 


Emtry. | 
See Application. 


GENERALLY. 


211 


Statutory life of, does not rin auvin gthe 


suspension of the official plat of survey-.-.. 


An amendment of, may be allowed,where, 


L69 


due to-an excusable mistake, the entry as = 


originally made did not cover the land set- 
tled upon. and improved by the entryman.. 
There is no authority for the amendment 
of a patented, for the benefit of a transferee. 
The right to amend, so as to include other 


land‘ therein can not be exercised by one | 


holding thereunder as transferee. .---..-... 

The right te amend, so as to include a tract 
that was omitted therefrom in the belief that 
it was not public land, will uot be recog- 
nized, where no effort is made to ascertain 
the true status of the land on the records of 


_ the local office...... ee miicts taba tee ee ales 


_ A second, may be allowed, where the land | 
_ embraced in the first does not afford a sup- 
ply of water fit for domestic use, and the 
entryman does not appcar to hare been want- 
ing in diligence or good fits eeast a 

Of land on both sides of a stream that has 
been meandered not invalid, where dt is sat- 
isfactorily shown by the records of survey 


that such stream does not fall within the — 


class that should be meandered......------ 
Land lying within the hanks: of a mean- 


372 


38T 


61 





-dered stream, and forming a part of the bed | 


thereof as snrveyed, but subsequently left 
dry by a change in the channel thereof, can 
not be entered where patents have issued 
for the adjacent lands..........--.--.-.---. 

Made in the presence of a prior adverse 


settlement right must be canceled on due ‘ | 


showing of the setiler’s claim....-.--..-... 
Error in final certificate may be corrected. 
RURC BVO TWN. cacwninss core nniten ame Porerren 


DESERT LAND. | a 
The essential act in making, is the pay- 
ment of the first installment of ne pUrChaee 
DIICG caviwaxcwas eddecneewwarenes oesneenet ee . 
On the revocation of an order suspending 


a desert entry, tirne Will not run asagainst 
the entryman in the matter of reclamation, _ 


in the absence of proper notice to him of. 


said revocation......-....--- Asia eease -- 394, 


494 


INDEX. 


ay ba aineiided by subscienenee a tract 


not included. therein for one of the subdi- 


visions covered by said entry where after 


diligent effort it is found impossible to ef: 
- fect reclamation of said subdivision 


The rule requiring claimants who elect to 


Page. 


265 


proceed under the amendatory act to file a — 


. gworn statement of tle intention to so elect. 


will not be held retroactiy Oe waivieseu stows’ 
‘There is no requirement in the amenda- 


‘tory act of March 3, 1891, that an entryman, 
who at the passage thereof has an entry 


under the act of 1877, and elects to proceed 
under the amendatory act, should at the time 


rigation. The right of the entryman, in 
such case, is protected if he formally elects 


~~ to proceed under the later act, and gives no- 


tice of such election. Speen ae pay De NAT 


of election file a map showing the plan of ir- — 


233 


- Where the election of an entryman to pro- 
ceed under the act of 1891 is to the satisfac- 
tion of the local officers, and prior to the . 


promulgation of the rule requiriug asworn 


statenicnt as to such election, the rights of 


the entryman under the later law are duly 


protected, thou ch the sworn statement as to 
his intentiou is not made asr mquured. by said 


The right of an entryman, who has shown 
due diligence from the first to equitable ac-. 
tion on his entry, where he, through ob- 
stacles beyond his control, is unable to 
effect reclamation within the statutory pe- 
riod, is not defeated by a contest, charging 
such failure, begun while he is engaged in 
curing his default. .-...-.--..- Siateiaitelte dws 
HOMESTEAD. _ 

The commutation of a homestead prior to 
the act of March 2, 1889, defeats the right 
to make a second homestead entry under 


. section 2 OL SAIG BEbi ea ean ne eee ee ee 


One who makes homestead of arid land in 
the belief: that he can irrigate the same, 
through the use of water to be obtained from 
a proposed government reservoir and aban- 
dons the land so entered, is not entitled to 
make a second, either under the general 


terms of the homestead law or the special 
- 205 


provisions of the act of Deeember 29, 1894: 


“TIMBER CULTURE. | | 
“The possession and improvements of a 


settler who asserts no claim within the pe- 


riod aceorded, therefor do not operate to. 
exclude the land from appropriation under 
_ the timber-culture law by another person, 


and such intervening entry will defeat the 
subsequent assertion of the settlement 


~The right to conde under the act of 


. March 3, 1891, is dependent upon compliance 


wiih law up to the time when eppneoten 
is made to commute. ...........-.---+--40-- 

Can not be commuted in the presence of & 
contest on which there has been no hearing- 


283 


10 


29 


INDEX. 


Page. 


The Department has no authority to re- 
turn the money paid on commutation and 
allow new proof to be made under the 
amendatory act of March 3, 1893, ona show- 
ing that the entry iu question was com- 
muted in aenanes of said amendatory 


eS ee eee Bice inaieiestoucrs : 


The act of May 20, 1876, permits an exten-. 
sion of time where the trees are destroyed 


‘by: grasshoppers. or inevitable accident..... 


Equi table Action. 
See Homestead. 
Rule 30 of, as applied to desert entries un- 
der. which reclamation is not effected 


within the statutory period, not defeated 


by a contest begun while! the entrynian 
is engaged in good faith in curing his de- 
PAULG Caco co tie heehee es eee neat 

Rule-13-is for the confirmation of entries 
of lands once offered and then tempora- 
tily withdrawn, and afterwards released 
from such withdrawal.......:-------.:..--- 

Decision that an entry should be submit- 

- sted for, is an administrative act.....---.--- 
Evidence. 

The local officers are not authorized to ex- 
clude testimony on objection thereto, but it 
is their duty to stop irrelevant examination 
OL WIMCGSSOS 22524540 ecu oetecesed Scene sedees 

In the trial of a contest the plaintiff i is not 
entitled to have the claimant put on the wit- 
ness stand that he may be cross-examined 
on Dis: final: Proot io 3.30 hedess tendo ceeds 


Fees. 

See Payment. 

The local officers are not entitled to col- 
lect, from one who purchases at a public 
sale land sold as an isolated tract.....-.--- 


Final Proof. 
Amended Rule 53 of Practice pernits the 


4 


submission of, during the pendency of con- | 


test proceedings where the hearing therein 
has been had, but is not applicable prior 
THETCLO fs ccwce nee wcwwces tecccecescececeeus de 

A charge that a homesteader has failed to 
submit, within the statutory period will not 
be- entertained where the entryman has 
given notice of his intention to submit his 
proof before the contest is filed .--...-..--. 

The statutory period within which, should 
be submitted under a homestead entry does 
not run during the pendency of an order sus- 
pending the ofticial survey of the land...... 


167 


169 


Submitted by an entrywoman, and on 


which entry was allowed, may be held suf- 
ficient in the matter of her qualification as 
the ‘head of a family ” where her response 
to the only question on such point, in the 


final-proof blank furnished by the govern-_ .- 
345 


ment, is full and without ambiguity... 
A second applicant for a tract is not an 
adverse claimant of record and entitled to 


special votice of intention to snbmit, where. 


the prior application is allowed and the entry 
is commuted for town-site purposes......... 


1438—voL 21——37 





7 


577 


‘Page. 
A party who does not appear to protest © 
against, on the submission thereof, but sub- 
sequently files a contest against the entry, . 
is not entitled to have the claimant placed 
on the witness stand for the purpose of 
cross-examining him on his pues testi- 


Error in final certificate may. be cor rected. 


WONG DTO VUNG S. 2.6 ose ink tha theeen ccs 2S 377 | 


' TIMBER CULTURE. 


An application to submit, under ‘section — 
1, actof March 3, 1891, can not be allowed in 
the presence of a pending contest in which 
there has becn no hearing.......-.-...- aces. 2 


Hiearing. 


See Practice. 


Homestead. . oo 


see Lntry; Oklahoma Lands. 


GENERALLY. 

In determining whether a homesteader is 
disqualified by the ownership of land, the 
grant of a railroad right of way across the 
same van not be regarded as diminishing the ~ 
acreage held in fee by the homesteader..... 114 

The occupancy of land by transient min- 
ers does not reserve it from entry where 
such occupancy is not for the purpose of — 
trade and business, and where sneli occu- 


| pants take no legai steps to assert their 
rights under the townsite laws....-..--.--- 228 


An additional townsite claim set up to 
defeat a, can not be recognized where it ap- 
pears that there is no necessity for addi- 
tioual towusite territory, that the tract is 
not embraced within the limits of the town- 
site, and there is no actual settlement on | 
the land for townsite purposes.-.-..---.....- 234. 

The right to nake entry of a tract within 
an unauthorized indemnity, withdrawal is 
not defeated by a prior application of the 
entryman to purchase ‘the land oe the 
COMPADY - 522250 eserscuee see ceenvesase wee. 402 

After the purchase of a tract of land un- 
der 2 commuted entry, and the issuance of 


. @ final certificate therefor, a discovery of 


coal on such land will not defeat the issu- 


"ENG: OL PAWN bias osc ces eceescesads fei ae ais 92 


The right of townsite settlers to make 
entries of the respective subdivisions on 
which they are residiug and have improve- 


- mInents, attaches simultaneously on the aban- 


donment of the townsite, where it appears 
that the settlements in question were made . 
at the same time and for the same ‘pur- 


A DOBGUScaccheoweeselsepenescess pleat eelaie 104 


The vatidity of an entry made by a de- 
serted wife is not impaired by the subse- 
quent return of the husband where such 
entry is made in good faith and with no 


intent on the-part of the wife of ever re- 


suming marital relations with her hus- 


578 


” Page. 
A single woman who has made entry for- 
feits her rights thereunder if she subse- | 
‘quently marries a man who is at such time 
also asserting a homestead claim on which 
he thereafter submits final proof--...-.---- - 430 
- ADDITIONAL, | | | 
The additional right conferred: upon home- 
-steaders by section 5, act of March 2, 1889, 
can only be exercised on land coutiguous to 
the original homestead............-.--.-+-- 22 
ADJOINING FARM. | 
The right to make an adjoining farm — 
entry under section 2289, R.S., can not be | 
‘allowed where the homestead righthas been — 
once exercised, though for a less amount 
than one hundred and sixty acres.....-.... 22 
Act OF JUNE 15, 1880. 
* An-exercise of ‘he right of purchase ace ° 
corded by said act, as to pact of the Jand 
covered by a homestead entry, exhausts the 
privilege of purchase conferred upon the 
entryman by said apb...-.---...---.-265 -0- 483 
The voluntary relinquishment of an ad- — 
joining farm homestead is a bar to the sub- 

_ sequent purchase of the land, by the BenEty: 
‘man, under said act..--...4.......200--c0- 26 
A cash entry under section 2 of said act, 

- allowed under the rule that ‘alienation of — 

- the land is no bar to the original party pur: 
chasing under said act,’’ will not be can- 
celed where it appears that the transfer of 
the land was prior. to the chan ge of said rule 38 
- COMMUTED. 
An entry made after the amendatory act . 
of March 8, 1891, can not be commuted with- 
out a showin g of fourteen months’ resi- 


- denceand cultivation after date of said entry 115 


Allowed. after the amendment ot section 
2301, R. S., on less than fourteen montbs’ 
residence from the date of the original 
entry, may be equitably confirmed, where 
the term of residence, if computed from set- 
tlement, is in compliance with said amended ~ 
- section, and, after the allowance of said — 
commuted entry, the land was sold toapur- — 
- ehaser in good faith.......-....--- 200, 203, 491 

‘The decision in the case of Herbert. H. 

Augusta: (on review), 21 L. D., 200, cited 
and followed, with directions for the disposi- — 
tion of suspended eases involving the same | 
“QUCSHION, «5252 ctersck~ tee see iadssenscenteens 491 
“Where commutation is allowed on a period 
of residence less than that required by law, . 
‘and the entryman thereafter in good faith 
sells one of the tracts covered by his entry, 

he may furnish supplemental proof showing 

- subsequent residence on the unsold portion . 
of his claim, and his entry be submitted for . 


a equitable DOOD o2ise se Aged vc heen 484 


An entry may be submitted for equitable 
action, where the residence of the entryman 
is not begun within six months from date 
of the entry, good faith is manifest, and no 
protest or objection was made to the allow- 
ance Of thE GNU. 1c. 6assses wise. Se cet xo 342 





INDEX. 


Page. 

In computing the period of compliance 
with law shown. by a homesteader who 
commutes credit can not be allowed for resi- 
dence and cultivation when the land was 

not open to settlement.---..-...-.2.....--. 106 
SoLprer’s. 

‘The filing of a homestead deme? state- 

ment does not exhaust the homestead right 
_ if a superior claim exists.......-.....--... 156— 

A. homesteader can not claini the privi- 
lege of a declaratory statement and a settle- 
ment at the same time...........- alpisaanats -- 156 
SoLpmmns’ ADDITIONAL. 

Tt was the intention of Congress in the 
act of August 18, 1894, to validate all out-_ 
standing certificates of soldier's additional 
homestead rights i in the hands of. bona fide 

- holders ....- said cate Wear iam retreats eine sia win eietwl aoe =e “404 

One who buys a certificate of additional 
right without notice of the illegality of said - 

' certificate at its inception. or of its invalid. 
ity for any other reason, is a bona fide pur- 


An entry, made by the purchaser of a. 
certificate of right, is confirmed by the act 
of August 18, ip nee ae ae Sicues Saenue 228 


| Indemnity. 

. See Railroad Grant; School Land. 
Endiam Lamds. | 

See Oklahoma Lands. — 

The refusal of the Indians to consent to 
the relief-contemplated by the act of March 
 8,1898, for the benefit of the purchasers of 
Otoe and Missourialands, makes it the duty 
of the Department to enforce prior legisla- 
"tion, and cancel entries in default of pay-_ 


ment thereunder........- So tas ct lar ease ity 55 


The acceptance of a patent. under an al- 

_ lotment right asserted in accordance with . 
the terms of the act of March 3, 1891, pre- — 
cludes the recognition of a prior allotment 

- allowed under the general allotment act of 


Pebruary 8, 1887: <26....2- 0-2-5 -00esececnee OTL 
‘Nez Perce lands opened to settlement; in- — 
_ structions of November 4, 1895...-..-.----- = 382. 


Instructions amd Circulars. 
See TLadles of, pages xviii and xix. 


isolated Tract. 
Tbe purchaser at the sale of, is not re- 
quired to furnish an affidavit according to ~ 
form 4- AOD Wikietcusaviareesovertartan extant , 454 


Furisdictionm. 


It is within the power of the Secretary of 

- the Interior, by virtue of his supervisory 

authority, to correct (sua sponte) what ap- 

- pears to have been erroneous in his former 

action, where the subject matter is yet un- 

_ der the jurisdiction of the Department..... 491 

- The recommendation of the Commission. 
er that an entry should be. submitted for 
equitable action is an administrative act, 

and a decision of the Secretary that such 

submission is not proper | is a decision on an 


chaser under said act..........--..e--ee-0- 4040 


INDEX. 


Page. 
administrative auastion that has the effect 
of arresting proceedings, but leaves the 
decision subject to review by his successor 
in office EE ey Oe ee ee 549 


‘Lake. 
See Riparian Rights. 


Land Department. 
» The appointment of non-resident. deputy | 
‘mineral surveyors is a matter in which the 
discretion of the surveyor-general may be 
properly sopenicee ei dtatere Coe dkeawEeeReKS 379 


Marriage. 
See Homestead. 

Evidence showing that a man rand woman | 
are. living together in tbe relation of hus- 
band and wife, and are generally considered 
in the neighborhood as married, may be ac- 
cepted as establishing the fact of marriage, 
where such fact is not denied..-........--. 360 


Mineral Land. : 
Classification of, within railroad limits 


under the act of February 26, 1895... 65, 68, 108° 


Discovery of mineral on a tract after final 
homestead entry thereof will not defeat the 


right of the entryman..-.......-...--.------ 92 


A hearing had as to the aaciouleural or 
mineral character of a number of tracts of — 
land, claimed under a railroad grant, and a 
judgment thereon that a specific tract in- 
cluded therein is in fact agricultural, will 
not preclude a subsequent inquiry as to the 
character of said tract, on the protest of a 
mineral claimant, prior to the issuance of 
patent therefor, if the showing madeis clear 
and convincing.........-.. sa dani e enews esis 464 

The presumption arising upon the loca- 
tion of a mining claim that the land included 
therein, though returned as agricultural, is 
in fact mineral, exists-only in the case of a 
legal location, wherein a discovery isshown 
in compliance with law.......--..-------+. 502 


Mining Claim. 
Amended regulations of November 7, 1895, 
modifying paragraphs 32, 50, and 61 of the 


“regulations of December 10, 1891-.--....--. 411 | 


An application properly filed and duly fol- 
lowed by notice thereof by publication and 
posting, is per se a segregation of the land, 
and if itis afterwards sought to relocate said 

land, on the ground of abandonment, the re- 
locator should be first required to establish 
the fact of abandonment .......--.-.---.... 219 

There is no difference as to the character 

of discovery that authorizes a location or 


In the absence of an adverse claim it will 
be presumed that a lode exists in land legally 
located as alodeclaim........-.---.-2.--.-. 438 
_ Im case of an application that Giabinoas 
several locatioris, five hundred dollars worth 
of labor or improvements isrequired on each 
_ tocation, unless it is shown that the expendi- 
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ture made is for the convenient working or 
development of all the claims included in 
the Gpploatien 226208 S222 Seer ewstccewer sds 336 
An entry can not be allowed where the ap- 
plicant fails to post the plat and notice of 
application in a ‘‘ conspicuous” place on the 
claim, and failure to comply with the statute 
in such particular will make new notice of 
the application necessary ..-.-.--..-.--.-.- 336 
In the absence of an adverse claim as- 
serted within the period of publication the 


- Department is warranted in the assumption 


that no such claim exists........-.......... 30 
Questions on the applicant's abstract are 
between the government and the applicant, 


and can not be raised by a protestant who 


sets up a specific defect, but has no interest. 

in the alleged adverse right and did not as- 

sert any adverse claim within the statutory 

POTIOG x2 oe oh sete a ek eee Se ictibevetncnceets 000 
The decree of a court, relied upon as the 

basis of a sheriff’s deed under which @ min- 

eral applicant claims, will be held to cover 

the property, where said decree, aided by 

the pleadings and record of proceedings 


thereon identifies tle land in question..... 30 


An abstract of title filed by a mineral ap- 
plicant is insufficient, where a sherifft’s deed 
isrelied upon and the decree under which 
the sheriff's sale is made does not direct the 


sale of the property in question.-.-:...-..... 544 


A protestant who seels to defeat an ap- 
plication will not be heard to set up the 
rights of third parties for his benefit....... 30 

The purchaser of a lode claim is entitled to 
al] the veins and lodes in such claim, and to | 
the benefit of all expenditures made by his 


grantor; and the right to such benefit is not 


defeated by a subsequent amended location 
wherein the purchaser makes use of a dis- 
covery of his own on ajuniorlocation within 
the boundaries of said purchase ...-...-:.. 440 | 
As between mineral claimants wherein it 
is alleged by one that the lode claim of the 
other was not based on a valid discovery 
prior to location, it is no part of the defense - 


to show the existence of a valuable deposit. 


The value of the deposit is a matter into | 


which the governmeut does not inquire 


after discovery and location, save in con- 

troversies between mineral and agricultural 

Claimants. <.waciadssiacesseatiwdsas esvacs 440 
Under section 2332 R.S.; eae of a, 


with work thereon, for aperiod equal to the 2" 


time prescribed by the statute of limita- 
tions for mining claims in the State wherein 
such claim is situated, entitles the claimant — 
to a patent thereto in the absence of any © 


intervening adverseclaim, even though such 


claimant may have failed, through oversight, 

in making tbe requisite statutory expend- - 

TGUTO Geis oe es eile en pal aasaety 446 
An entry will not be allowed on a lode 

claim that appears of record as embracing 

non-contiguous tracts .......-..---- wenncene 438 — 
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‘Discovery required on each twenty acres 
in case of placer entry by an aeeo ame, 18. 
oL.D., 81.4: 
Land embraced within a sili cer. entry of a 
tract chiefly valuable for ordinary building 
stone, allowed ata time when such entries . 
were recognized under the departmental 
rulings, is by such sale exempted from the 
. subsequent grant of school lands to the | 
State, and the entry therefor may be carried | 


GO -DAteMbincusons a ecns ea Seared ein eee ee 327 | 


A lode or vein within a placer; and known 
_to exist at date of the placer entry, is, 
by theterms of the law, excepted from the 
operation of the placer patent, and a lode 
patentmay thereafter issue for the excepted 
lode or vcin, on due proof of - Complinnce . 


with law ...-- Vora nstigs hacia. eeae eres ebd Sra ensla oes 125 


‘Notice. 
See Practice. 


Okiahoma Lands. 
See Town Lot and Town Site: Ei ' 3 
In determining the qualifications of entry- 
meu, in so far as the same may be affected 
by their entering said Territory within the 


- prohibited period, it is not practicable 1o lay 


down any general rule....-...-.-.---.---.-- 40) 
One who in the ordinary prosecution of — 
his business enters said Territory during 
-the prohibited period, but does not thereby 
‘add to his prior knowledge of the country 
nor secure an advantage over others, and is 
outside of the Territory at the hour of its 
opening, is not disqualified as a settler.. 40, 176 
“One. who voluntarily and unnecessarily 
enters the Territory during the prohibited 
period, and is within said Territory at the 
hour of opening, is disqualified as a settler 


PHOTO <2 5c eat co + acess eet ce eee pera ee 160 


Where the evidence shows that the claim- 
ant was within the Territory during the 
inhibited. period, it is incumbent on him to_ 
show that his purpose was not to acquire 
an advantage over others, and in fact did 


One who is rightfully within the ‘Terri- 
tory during the prohibited period, but goes . 
outside prior to the hour of opening, and 
gains no advantage over others by his pres- 
ence in the Territory during the prohibited 
period, is ‘not disqualified as an entryman.. 148 

One who is within the Lerritory prior to . 
the act of March 2, 1889, and within a few 
days tbereafter leaves, and remains outside 
during the rest of the prohibited period, is 
not by such presence disqualified as an en-. . 
tryman where the facts do not raise any 
question as to advantage gained by the 
ClAIMANE cee sect ose eee deve cc sadaseesi ee -- 147 

The prohibitive peer sit in the act open- 
ing, to settlement were directed against per- 
sons otherwise qualified to make entry, and 

not against persons | who for other reasons 


* Not indexed: in vol. 18. 
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"were fsa ‘ise calltied ‘and by their pres- | 


ence in said ‘Territory took | no advantage ; 

OVOr OFHEIS.. ou9eee iva toweecaan sGee eee yeueae 370 
By the terms of the act of March 2, 18839, 

the provisions of that act with respect to_ 

excluding claimants from the ‘Territory un- 


til the hour of opening were made a general 
prohibition applicable alike to the lands ac- 
.. quired from the Creck and Seminole In- 


dians.....--- eo ee ee ee ee 176 
‘The prohibition in section 14, actof March 


oe 1889, against entering the Territory prior 


to the time fixed therefor, is general in its 
character and applicable to the Sa¢ and Fox 
lands, becoming effective from the date of © 
the act opening said lands to settlement... 274 
The prohibitory provisions of section 14, 


_ aeblof March 2, 1889, with respect to settle- 
ment rights in the 


ef 


Territory of Oklahoma, 
were intended to be general in character as 
to lands in said Territory and extend to. 
lands formerly embraced in the Cheyenne 


and Arapahoe Keservation, and became ef- — - 


fective from March 3, 1891, the date of the 
act announcing the acqiusition of the Indian 
title to:said lands t jccvecds 2ccseceseace’s ie MOT 
The inhibition as to entering upon or occu: — 
pying lands within the Cherokee Outlet runs. 
from the date of the President's proclama- 
tion, August 19, 1893, opening said lands to — 


SOLLlGMSN bose 56ceu ee wes eS oeeteoee ees 496 


The prohibition against cntcring the Ter- 
ritory of Oklahoma contained in the act of . 
March 2, 1889, is reneral, and includes there- 


' in honorably discharged Union soldiers and 
- gailors....... Peon Ou doth eeeh be oomcatus 535 


Knowledge of lants within the Territory . 
acquired by presence therein prior to the 
passage of the actof March 2, 1889, can not 
disqualify a settler who subsequently com- 
plies with the prohibitive terms of said act. 284 

Residence within | tlre Territory (under 


permit from the War Department) and pres- 


ence therein during the prohibited period, 
does not disqualify a settler where no ad- 
vantage is gained over others and the claim- 
ant is outside the boundary line at the hour 


OF ONCDING ‘a seicncwaedies chivcwecue casa ds Prenirgs: 6 5 ie 


The departmental inhibition against mak- 
ing the race for, from Indian reservations, 
is applicable to lands which the Indians 
have the right to use and occupy, and not to 


lands in which the Indians have no sueh 


A homestead declaratory statement filed 


- by an agent who enters said Territory within 


the inhibited period is invalid, and will not 

support an entry based thereon-......-.---- 496 
The faet that a soldier's declaratory state- 

ment is filed by an agent after the lands are 

duly opened will not make such claim valid 

if the principal was in said Territory at the 


hour of opening. .-.------ slates Dima dines vedi 535 


{In line 7, page 271, for ‘‘imperative,” read _‘ inoperative.” 
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The prohibition in the proclamation of the 
President, and departmental regulations, 
against using the mails for the purpose of 
filing soldiers’ homestead declaratory state- 
ments for, is authorized by the law- open- 
ing the lands in said Territory to settle- 
MOGN 1d 5c-62ceaeeon Sees cee es ee eness bee Sess 


551. 


The provision in section 20, act of May 2, 


1890, that ‘‘no person who shall at the time 
pe seized in feesimpleof a hundred and sixty 
acres of land in any State or Territory shall 
hereatier be entitled to enter land in said 
Territory,” extenda to one who holds such 
’:an-amount of land under a deed of absolute 
conveyance, subject only to defeasance on 
breach of condition subsequent on the part 
of the grantee. ...-..---.es ssn peceee- eeeeee 
A homestead entry made w ith the inten- 
tion of disposing of the land for townsite 
purposes, and not with the intent of acquir- 
ing a home on the pnblic domain, willhe can- 
Oeled. AS WGA ss. cce de eel eeenn aces eee 
‘In the commutation of a homestead entry 
for townsite purposes under section 22, act 
of May 2, 1890, the entryman is required to 
pay for the acreage embraced in the streets 
and alleys of the proposed townsite...-..--. 
The occupancy of, through mistake, but 
under authority of the government, by a 
white man having an Indian wife, may be 
protected, uniler the srpervisory power of 
the Secretary, through the allowance of a 
homestead entry on the part of such occu- 
paut, thongh he was occupying the land 
during tbe inhibited period.....-..:.....-.. 


Patent. 
Under the provisions of section 2448, R. S., 
may issue in the name of an entryman, 
- though his death may be disclosed by the 
WOCOLd es cetevedu were cuksaveesacaw a eee ae 
Where a petition is addressed to the Gen- 
eral Land Office asking for a suit to set 
aside a, the matter should be reported to the 
Department with an expression of opinion 
as to the advisability of ordering a prelinii- 


Nery WeOATInG oyesv ad seek wuss ee te ceca 


The United States should not attack its 
own, duly and regularly issued, without a 
clear and convincing showing that fraud 


was committed in procuring its issuance... 3 


‘The right of the government to begin 
proceedings for the vacation of a, depends 
upon the same general principles which 
would anthorize a private citizen to apply 

- for relief against an instrument obtained 
by fraud, or deceit, or any of those prac- 
tices which are accepted to justify a court 
TL STANUe POHL ces cou eee eteewweeecedss 

When signed, sealed, countersigned, and 


4260 


10] | 


377 | 


bs 
bo 
or 


recorded, the entryman is entitled to have - 


it delivered to him, and the Department 
has neither the power to cancel it nor the 


right to withhold it from him.........--... 


Paym emt. 


wise responsible. ........-..--.-----------5 


| Pra 


“new facts seb up in PeupRerh of a motion for 


Page. 
Of the purchase price of a Seat of land to~ 

a United States commissioner by one who_ 

executes his final proof before such officeris 


not authorized by law, and is at the risk of 
THE CUENV MON: soso hic cowesslunieeuse tess bcs 88 


- Under the joint resolntion of September 


30, 1890, the right to an extension of time 
for, should be accorded, where the claimant 
is unable to pay for the land ou account of . 
any failure of crops for which he is in no 
116 
Cases involving the question of the right 
to an extension of time for, should be made | 
BPCClAl wwe t Base b ue Seeiee eeaeeseat 
An application to enter, eee by . 


_ @ worthless check for the fees required by 


law, confers no right upon the applicant; 
nor are the local officers bound to take | 
notice of such an applieation.....-..---.--- 
A showing held sufficient to justify the. 
allowance of an application to change @ 
desert-land entry to a different tract is also | 
sufficient to warrant the transfer of the ini- 
tial payment theretofore made ..-.........- 5 


ictice. 
See Jeles of, citedand constiw2d, page xxi. - 
GENERALLY. | | 
To avoid circuity of action the Depart- 
ment will determine the rights of parties — 
in a case before it, though such action may 
involve matters not passed on moe the Gen- 


eral Land Office aa ee ens ee Bees waa ntenie 26 


AMENDMENT. 
That essentially changes the char acter of 
the charge not allowabe as the basis of a- 
TENCAPING xc cnc eng eae ea ek oes ele aptetarate 94 
APPEAL. 
Will lie from refusal. to order a hearing on 
POVIOW: 2.522cc cxouasyaGeeut be bemer erie eihesds 1350 
Will not lie from a refusal of the Com- 
missioner to extend the public surveys over 
tractor lnntdss cas cds wld ecw ee seewoeids 
Will not lic from an order of the local . 
office directing a rehearing in a case on. 
which final action has not been taken by 
said office ior from the Commissioner's deci- . 
sion denying the right of appeal from the . 
LOCA OMCE s6. coi eie san awetme none avoauhas 122 
A stranger to the record i is not entitled to 
complain of a decision, orto be heard on, be- 


forethe Department...-...----.---------2- +5 . 95 


Where in a contest ajudgment of the Gen-— 
eral Land Oflice awards to one of the parties. . 
the right to elect as between two tracts, an 
adverse party who is asserting a claim to | . 
one of such tracts is entitled to be heard on, 
from such judgment. ...--..-----.---- isan 234 

Can not be taken by attorney of claimant 
after such party has filed a relinquishment 
Of His Cla o.0e2i0e see evinte ecebedsveeeow ees 95 

Will not be held out of time where the 


‘delay therein is due to the negligence of the 


local office. .-.-..-- Gupwinecaucasetan get. Gor 542 
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. Failave of oe in interest to, from an 
paves ‘decision is conclusive as: to his 
. rights therein.......- meedugbecdsen Janes 8 
Absence of, from the adverse decision of 
the local office leaves the case to be: deter- 
mined as between the government and the 
party successful helow.......---.----.------ 294. 
Is properly dismissed where it fails to 
specify any points of exception to the ruling 
, Mp pened TOM «i a cavemee we cewiet aen se havcpinia 553 
_ Where, from the local offiee is properly dis- 
' missed for want of compliance with the 
rules of practice the case must be regarded 
as thongh no appeal had been filed, and 
therefore none can be considered from the 
action of the General Land Office affirming 
_ the decision below..-.....--.--.2-0..2-+-- 558 
In the service of notice of, é by minal: it is 
_ sufficientif the copy ther eof is mailed tothe. 
' opposite party within the time allowed for 
filing The APPerl wvcceteckseseucvccnswese wde's 35 
The notice of, is sufficient where a copy 
of the specitications of error, which is en- 
titled ‘appeal to the Secretary,” and in the 
hody thereof ‘prays an appeal,” is duly 
transmitted by registered mail to the ap- 
pellee, and receipt thereof is not denied.... 234 
Allowed from orders of the General Land 
Office granting or rejecting applications to 
contest, or applications for hearings, shall 
be promptly forwarded to the Department 
as.current business......----..-2--s-+eeeee 540 


CONTINUANCE. 
Where granted on the motion of the de- 
‘fendant with an order to take testimony 
before 2 commissioner it is error to permit 
the contestant to submit testimony on the 
day first set for hearing, even though the 
notice of the continuance and order served 


on the contestant is defective.-....2....... 35 
HEARING. a me 
On special agent's report, instructions of 
-November 4, 1895... - betta ate Ree iahacnen 367 
NOTICE. “ : 


. In computing the paniee of, given by per- 
sonal service of a hearing. before the local 
office, the day on which service is made 
should be excluded and the time counted 
from the next succeeding day--...---.----- 164 

Leaving a copy of, at defenidant’s house 
with some member of his family is not 
such service as is contemplated by the rules 
Gl PRACHCG. Sete cactetenbeeesevieeccesetaeee 335 

‘There is uothing in Rule 11 of Practice 
that requires a formal order of publication 
to be made by the local ofiieers. It is suf- 

_ ficient if they authorize publication, either 
by formal order or verbally................ 277 

By publication is the proper notice to be 
made where tbe party to be served is shown 
. to be a non-resident ---....------- ete eeee ah 277 

In the service of, by publication the copy 
of the notice to be sent by registered mail 
"should he directed to the “last known ad- 


INDEX, 


. Page. 
dress”* of the defendant and not to the post- 
office nearest to the Jand involved. ‘in the 
contest. ..... iehetheess saecceudeeccus axwemet 319 


-An objection to the jurisdiction of the . 
local office, on the ground that the record | 
does not afford due proof of service, is not 
well taken where the fact of legal service is — 


DOUMEINCH <2 seti es ob te ceeicccadenecetecoet J. B83 
Of cancellation to, the attorney of a suc- 
cesstul contestant is notice to such party .. 542 

REHEARING. 


Can not be secured through an “enende, 
ment of the contest affidavit that essentially 
changes the nature of the charge -.--.-.---- 94 
REVIEW. : - 2: 

Report from the local office aon be re- 


‘ ceived before closing a case that has been 


before the Department.............---- ee. 496 
A, decision of the Department will not be: . 
reversed on the ground that the depart-, 
mental rule followed therein has been re- 
versed by the Supreme Court, where said de- 
cision, when made, was in accord with the 
rulings of the Department povereses  eveses 12S 


Preemption. 


The right of a settler to change his claim > 


.to a homestead entry under the previso to 


section 2, act of March 2, 1889, where snch 
claim is initiated prior to the passage of 
said act, is not affected by the fact that the 
right of the settler was involved in a suit 
that was not finally determined until after - 
the passage of said act.........-...-«+-+--- 333 
One who fails to make final proof within 
the statutory life of the filing can not be 
permitted to perfect his claim in the pres- - 
ence of an intervening adverse right.-....- 514 


Price of Lamd. 


See Public: Land; Railroad Landa. 


Private Claim. 


Cireular of September 18, 1895, under the 
amendatory act of February 21, 1893-- . 157 
The special act of January 10, 1849, 2 au- 
thorizing a location in full satisfaction of 
a confirmed settlement claim is a grant of 
an estate in land which at the death of the 
grantee descends to his heirs... .-...-. oe eee us 518: 
Resurvey. of, for the alleged reason that 
the existing survey does not show the true 
boundaries, is not warranted, where it ap- 
pears that on a showing made by the gran- » 
tee for legislative confirmation of the ‘'re- 


“mainder” of the grant, the petition was | 


granted, and the suhsequent surveys recog- 
nize approximately the full area of the grant 
contemplated by Congress. --......+.----- - 559° 


Private Emtry. 


The provisions of section 1, act of Match 
2, 1889, with respect to the disposition of - 
land at, are in no wise applicable to the loca. 
tion of a private claim subhorized by a spe-. 
Cial ACG... cee nt ees neese eeelbdeeea Lasararentecis 518: 


INDEX. 


Protestant. - 
See Mining Claim. 
Public Lamd. 

Land within the channel of a meandered 
stream <loes not become, on a change of the 


channel Rein Seamer ise sin ace anata Aik ates Sree at Bache 429 | 


A mere de facto appropriation of a tract 
for city purposes, by an act of a State legis- 
lature, is not a legal appropriation of gov- 
ernment land, and does not defeat the pro- 
vision made in the grant to the Northern 
Pacific Railroad Compaxy, raising the alter- 
nate reserved sections to double minimum... 3%1 

One who transfers an entry under the act 
of Oct. I, 1890, from single minimum to 
double minimum land, must -pay the differ- 
@NCO MI VLOG nies Sancecdckueewcewcetwores , 427 

Odd-numbered sections, exeepted from the 
grant to the Union Pacific and sold to 
erantees of the company, under section 5, 
act of March 3, 1887, are properly rated at 
_ double minimum .......-.....-.--4----.---- 318 
Public Sale. — 

See Isolated Tract. 


Railroad Grant. . 


GENERALLY. 

Instructions of July 25, 1895, as to desig- 
nation of deputy surveyor to assist mineral 
commissioners, under the act of February 
BD Weuoes tendons cceweewseceseveeesee wee cae 68 

Classification of lands aes the act of 
February 26, 1895; instructions of August 
10, 1895, as to hearings.......--.---.--.-.-- 108 

‘The act of February 26, 1895, pyowidine : 
for the classification of lands within the 
Northern Pacific grant, with respect to their 
mineral or non-mineral character, does not 
suspend the action of the Departinent in its 
administration ot the land laws iv the land 
districts affected by said act, nor suspend 

mineral locations or eutries.....--........- 65 

Railroad companies in giving notice of 
application for patent under the circular of 

July 9, 1894, will be required to describe by 

sections, and by portions of sections when 
less than a scction is selected, in the public 
notice, the lands covered by their applica- 
tions, exccpt where the list covers all the 
odd-numbered ‘sections in a township, in 
‘which case the notice can so state.--....... 381 

' A protest in which no specific allegation — 
ig made as to mineral in any particular tract 
does not warrant a hearing thereunder as to 
the character of the land, or further sus- 
pension of the list, where due notice of the 
application has been given as required by 
the departmental regulations of July 9, 1894. 387 
' The “listing” of a tract within the pri- 
mary limits of a, coufers no right upon the 
company, if, for any reason, said tract is 
excepted from the grant....-.-......-..... 109 

A railroad company will not be heard. to 
say that by a certain decision the grant was 
finally adjusted, where subsequently there- 

to the company files additioual lists of selec- 
POTS 23 dee a So etaeet te gesa ae en cete ew cioes 162 


Page, | 
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A, can not be regarded ag adjusted until . . 
it has -been finally determined what lands” 
the company is entitled to, both in the 
granted and indemnity limits...-......-... 49 
So long as a railroad company is' able to 
specify satisfactory bases for indemnity | 
selections it can not be held to have acquired 
lands in excess of its grant.........---.--.. 462 
Lands within the primary limits of a, and . 
subject thereto, but erroneously certified . 
to another grant, must be charged to the 
first on the atljustment thereof............ 49 
Section 2, act of February &, 1887, does not 
protect a claimant whose settlement, on-in. . 
demnity lands, is not made till after selection. 
by the company, and who claims no interest 
through a'prior settler. (New Orleans Pac.). 216 
The right of the Northern Pacific Com- 
pany to fix the terminus of its road, if once _ 
exercised, is thereby exhausted, and the com- 
pany thereafter has no authority to estab- . 
lish another place as the initial point of its | 


The authority of the Northern Pacific . 
Company to fix the initial point of its road 
on Lake Superior can only heexercised sub- 
ject to the approval of the Department-.-.. 412 

The acceptance of-the constructed road to | 
Ashland, Wisconsin, east of Superior City, 
cannot be set up by the Northern Pacific as 
an adjudication of its terminal right, and 
that such question is therefore res judicata, 
for the only power to fix said terminal was 
exhausted when the road made its previous 
connection with Lake Superior, as contem- 
plated by the grant, and no act of the Execu- 


tive thereafter, in approval of another termi- 


nal point, could confer any right in such 

WN GUEE is on oa eee ie ee ees 412 
The right of the Northern Pacific to form 

zu connection with Lake Superior as its east- 

ern terminus conld be exercised eitber 

through actual construction, or through 

association or consolidation with some other 


' company, and by the latter course said com- 


pany, through an apparent consolidation, 
secured such terminus, and thereby ex- 
hausted its right to fix the eastern terminal 
point of its road, if such consolidation was 
in fact effected. But if.such consolidation 
was not such an association as contemplated 
by the grant, then the eastern terminus of 
the grant is at Superior City, Wisconsin, the - 
first point at which said company. by its 
owu road, reached Lake Superior..-...-.-- 412 
. Instractions with respect to the establish- 
ment of 2 terminal line near Portland, Ore- 
gon, in accordance with the departmental 
decision in the caseof Spaulding v. Northern 
Pacific R. R. Co., and also as to.a proposed 
change in the lateral limits of the grant along 
the constructed road north of said city.--.-. 435 
To the extent-of the lands occupied by 
actual settlers the State act of March 1, 1877 
(Minn.), was a forfeiture, aud where the 
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‘governor of the State has reli nquished such 
lands, in accordance with said act, they are © 
restored to the public domain free from their - 
previous patented condition.._........-..- » 254 

The act of June 22, 1874, is applicable alike 
to lands patented or unpatented, upon which 
there were actual settlers at the date of said 
act; and, to the extent of the rights of such | 
settlers, operated as a forfeiture of the grant, 
and a restoration of such lands free from | 

the operation thereof. (St. P., M. & M.).-.. 436 

The Hastings and Dakota Railway Com- 
pany is entitled to the lands earned prior to _ 
the forfeiture of its charter, and the State 
cannot, through legislation intended to op- 

_ erate asa forfeiture, and the relinquish- 
ment of the lands by the governor, defeat — 
the right of said company to receive said | 
lands through TiS EISICU, .26sar5aduserwces 

The forfeiture of a, on the failure of the 
company to construct its road within the | 
period fixed by the granting act, can only be 
enforced through the courts, or by action of 
CONGTESS 2. ests cara aod edeeesdeaenave ook? 

An applicant fur public land can not set 
up failure to construct a road within the 
statutory period to secure favorable action 
on his application, nor avail himself of the 
fact that the company in coustructing its 
road deviated trom the original line, if the 
land elaimed is within the granted hmits of 
the read as originally lucated and finally 
constructed Meccedeg 

The forfeiture act of July id, 1870, oper- 
ated to restere to the. public domain the 
lands atfected thereby free from the grant 
of June 3, 1856, and the certifications there- 
under.’ (New Orleans Pac.)...--.---- es 

At Portland, Oregon, the Northen Pacific 
has two grants, the first for the line east- 

- ‘ward, under the act of 1864, and the second 

northward, under the joint resolution of 

1870, and, so far as the limits of the grant — 

east of said city overlaps the subsequent 

grant, the latter must fail; and, as the road 
at such point eastward is unconstructed, — 
and.the grant therefor forfeited by the act — 
of September 29, 1890, the lands so released. 
from said grant do not inure to the later 
grant, but are subject to euesth under said 
forteitur CCl els Sheusarer sence te Seeees ‘BT 


312 


246 


INDEMNITY. | 

An application to enter, pending an ap- 
. peal, precludes the allowance of an indem- 
— nity selection for the land covered thereby. 
_ Indemnity may be properly allowed for 
an odd-numbered section embraced within a 
Mexican grant on which patent has been 
issued by the United States. -...--.-.2.---- 

It appearing that lands east of Sateiio: 
City have been made the basis of indemnity | 
selections on behalf of the Northern Pacific 
in North Dakota, and that.the action of the. 
Department hitherto has given colortosuch ~ 
-elaims, the company is allowed sixty days 


INDEX. 





. pp Um RAM RA te 


. allowed 


so occupied from the operation of a....---. 


‘thereby. 


cuted by the Mlorida 
‘Company should not be listed under the . 


‘ Jimits of the grant a eabateely eeieee se cat creates 


" ‘Page. 
from notice within wie to specify a new 
basis for any selections avoided by the de- 
cision of Nov. 13, 1895. Mew di leew arate tosees 

Where indemnity is sought for lands in- 
cluded in a reservation (Camp Verde) the 
true boundaries of said 1eservation should 
be established, in order tu properly deter- 
mine the lands for which judemnity may be 
bi es biaieiiellndiseiie-teaue (Oe orate Set dew ate wlatere ei oreeetS 18 
LANDS EXCEPTED. 

Land covered by an unvaneelcd - pre-emp- 
tion filing is not. subjeet to indemnity selec- 
tion, though the statutory. life of said filing 

may have expired without final proof and | 
payment having been made thereunder. .-. 423 

Anunecanceled pre-emption filing of record 
at the date when a, .becomes effective, ex- 
cepts the land pavered thereby from the op- 
eration of the grant, even though at such 
time the statutory life of the filing has ex: . 


An uncanceled pre- -emption filing excepts 

the land covered thereby from the operation. 

of a, on the definite location thereof... 123, 263 
Residence upon, and cultivation of a tract 

at date of definite location excepts the land - 


A settlement right.existing at the date of | 
definite location exccpts the land covered | 
The subsequent change of the | 
settler’s intention to take the land ag a 
pre-emption claim, and his appropriation 
thereof under the desert land law, are 
matters not affecting the right of the 
company | 472 

The unauthorized océupancy and posses- | 
sion of pubisic land by an Indian does not 
operate to except the laid covered thereby 
from the grant to the Northern Pacific...-. 

A school. indemnity selection, made prior | 
to statutory authority therefor, does not re- . 
serve the land so selected from the opera: - 
tion of a railroad grant...-.....-------+--- 

The status of a tract at the date of its se- 
lection determines the right of the company — 


ee ee ee ee ee 
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- thereunder; and, if at such time there exists. © 


an ailverse claim sufficient to bar said se- 


jection, the subsequent. abandonment of 
- gaid adverse ¢laim can not inure to ae ben- ° 


efit of the company.----.-----./---+--+++-- 395 
Lands embraced within entries at the - 

dates of the general relinquishments exe- 

ty. and Navigation 


grant, where such entries’ have been ¢an- 
celed, in the absence of evidence that, 
at the dates named in said relinquish- 


ments, there were no actual settlers on the 


lands entitled to the benefit of said relin- 
quishments . 
WITHDRAWAL. 

The withdrawal on general route contem- 


ee ee a ee ee ee 


plated by section 6, act of July 2, 1864, ex- 


tends only to ands within the primary 


INDEX. 
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A withdrawal of land for indemnity pur- 
poses in violation of the provisions of the 
. grant, for the benefit of which the with- 
drawal is made, confers no right upon the 
' grantee, and is no bar to the acquisition of 
settlement rights...-...-.---.---. SiidenaRenay God 
An application to purchase from the com- 
pany land in an unamnthorized, does not. 
defeat the right of such applicant to enter 
_ the land under the homestead law.....-.--- 402 
The ruling heretofore made (17 L. D., 507) 
that a corroborated affidavit of settlement 
 antedating an indemnity withdrawal might 
be accepted as against the withdrawal, in 
the absence of a showing by the company, 
was made pending the review of the. case 
of said company against Guilford. Miller, 
wherein it was held that such a withdrawal 
was in violation.of law, and, as such hold- 
ing has since been reaftirmed, a showing of 
settlement prior to such a withdrawal is not 
NOW TOQWISItE.. 2-2. cera rencnescnncwevne 402 
The priority of right on the part of the 
Northern Pacific as. against the Manitoba 
Company, recognized by the Supreme Court 
in the case of the Northeru Pacific Rk. R. Co. 
vy, St. Paul and Pacific R. RB. Co. (139 U.S., 0), 
is not applicable to lands within the indem- 
nity limits of the former that were not 
included in the withdrawal therefor on its 
_ map of general route filed in 1870 .....---.- 462 
Lands north of the western terminus of 
the main line of the Northern Pacific, as 
' fixed at Tacoma, were released from the 
effect of the prior. withdrawal thereof on 
general route, by the establishment of said 
terminal, and the right to equitable action 
’ ona private cash entry made of such lands 
after such withdrawal and prior to said re- 
lease is not defeated by the suhsequent 
withdrawal for the branch line of said road 
east of eerie es Leckie ienegeetaeioee aes 252 
Act or JUNE 22, 1874. 
_ For the purpose = Rprotsoting a bona fide 
occupant, a railroad company may waive its 
right to a selectiou made under the act of 
June 22, 1874, and select another tract in 
lieu of the land first relinquished....- gee 455 
Railroad Lands. 
In the absence of a filing or entry allowed 
for lands in the second indemnity belt of the 
Northern Pacific grant there is no claim 
subject to transfer under section 2, act of 


Metobek 1.1800. o Cis saccuccer cnet se caeess 514 


The fact that a railroad grant has been 
adjusted will not defeat the right of the 
- government to recover where an excess On 
account of the grant has been erro peanely 
COTTON svc nein deaeecees Heceieawesa setae: 49 

It is the duty of the Department to de- _ 
mand the reconveyance of lands-erroneously . 
certified with a view to judicial proceed- 
ings. In the event of suit. the company can 
plead snch defense as it may have, aud thus - 
secure an authoritative determination of its 
responsibility in the premises..-.--..-.- ae. 46 


Act oF Marce 3, 1887. | Page. 
That patents have been issued under a’ 
railroad grant, in accordance with depart- . 


mental rolings then in force, will not bar 


proceedings for the recovery of title to lands. 
so conveyed, if it appears on adjustment 
that said lands were erroneously certified or 
patented under the decisions of the United — 


States Supreme Court-.........-------- 62s 162 


Purchasers under section 5, are not re- | 
quired to establish and maintain residence 
on the land included within their purchase. 138 - 

The proof required of a purchaser from a 
railroad company who perfects title under 


- section 5,may be made by one acting under — 


a special power of attorney....----------.--- 293 
An application to make homestead entry 

pending at the passage of said act does not | 

defeat the right of purchase under section 5. 557 
The right of a purchaser -from a railroad 


- company to perfect title under section 5, is. 


not defeated by a pending application to 
make homestead entry not based on a setile- — 
WEN TON oedsocel ene Oeene eekas ey encsee 26 . 
The right of purchase under section 5, will 
not be defeated by a mineral claim, unless 
it is made to appear as a present fact that 
the land is more valuable for the mineral ~ 
therein than for agricultural purposes.-.... 507 
The right of a qualified transferee to pur- © 
chase under section 5, is not affected by the | 
fact that his purchase was made after the _ 
passage of the act, if the land was originally ° 


purchased in good faith from the company. 557 — 


The right to perfect title under section 5, 
may be properly accorded to one who ap- © 
pears to have bought the land in question 
from a railroad company and paid the 
agreed price theretor, even though no deed 
has been executed by the company...--- as SOT 

A covenant in the deed under which a | 
transferee holds to the effect that ‘any and — 
alladditional title . which may inure 
to the said first party, by reason of any acts ~ 
of Congress, or decisious of the Interior De- 


‘partment of the United States Government, 


shall inure to the said second party,’ will 


not be held to defeat his right to perfect 


title under section 5, as a bena fide pur: 
CHASE nk) Sine eet eee enue masacteces ‘BIB 
The right of a purchaser from a railroad _ 
company to perfect title under section 5, for 
the protection of his grantees, is not ae-_ 
feated by an inchoate claim under a warrant | 
location, where the locator by his laches 


justified said purchaser aud his grantees in ~~ 


the belief that the claim under the location 
had been abandoned.......-..----.--------- 374 
Odd-numbered sections excepted from the | 
graut to the Union Pacific, and sold to gran- | 
tees of the railroad company under section 


5, ave properly rated at double minimuin.. - 318 . 


Act or SEPTEMBER 29, 1890. 

In determining between the rights of an 
entryman under section 2, and an applicant 
for the right of purchase under section 3; of 





es 


. . Page. 
"said AGE the two provisions should be con- 
strued together, and priority of settlement 
Control ecpese accuse neoess ecu euaeeeeeueeeas 340 
Priority of settlement and possession at 
the date of the passage of the, determines 
the rights of conflicting claimants uuder 
sections 2 and 3 of said act...........- oe 349 
An allegation. of settlement with a view - 
to purchasing from a railroad company, — 
made on behalf of an applicant, isdisproved | 
by the fact that the alleged settler entered 
the tract involved under the timber- culture © 
IEW cs cawaeveunss chcdumeencee ce cususan ences ~. 135 
Settlement on, without an apaliencon LO 
purchase from the company prior to Janu- 
ary 1, 1888, can not be regarded as giving 
the status of ‘‘licensee,’’ under section 3, to. 
one who alleges that such settlement was 
: induced by acireular letter of the company. 392 
The right of purchase accorded a licensee 
under section 3is not affected by an expired 
lease: of the occupant’s right under which 
no adverse claim is asserted.-......----.- _. BIB 
The mere possession of railroad land can 
notbe regarded as occupancy under alicense 
within the meaning of said act.:-.-......-. 193 
The right of purchase accorded by section 
3 to persons holding under a deed, written 
. contract, or license from a railroadcompany, - 
is limited to those whose evidence of title 
was executed prior to January 1, 1888.__... 
- One claiming under an alleged license, on 
the ground that an application to purchase 
, the land from the company had been made,- 
must also show, to make his claim good, the 
acceptance of said application............. 193 


Behearing. 

See Practice. 
Reliction, 

See Public Land. 
Relinquish mae mt. 


By an entryman who has transferred all 
his interest in the land covered by his entry 


193 


can not defeat therights of his transferees.- 12 


Of a claim during the pendency of a con- 
test terminates the interest of the claimant , 


PHGPCIN Sigs sc boob wows cae eee ee be deh 95 


The fact of, may be accepted as estab- 
lished, though the record may fail to show 
such action, where abandonment of the land 
is shown, aud where, from the action of the. 
local office, it wonld appear that the entry 
was regarded as having been extinguished 


Dy Telegse2 <6 at stv wcceswpenace as eciee Ses 169. 


Filed during the pendency of a contest, 
but not the result thereof, does not inure to 
. the benefit of the contestant. ........... --- 338 
Executed after a hearing on a contest, and 
award of preference right thereander to 
the contestant, can not operate to defeat 


or impair the right so recoguized......--- - 414: 


Repayment. 

Ia not authorized where the aie is of 
land subject thereto and might have been _ 
confirmed if the entryman had complied 


with GUO Oso cus Seeds, ae eee ee eascaee > 5 


an executed contract.. 

the easement, subject to forfeiture for non- 
performance of conditions subseqnent. The. 

_ failure of the company to build its road . 

_ within the time stipulated forfeited its right 





INDEX. 
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Where transfer of payment is denied, and 


the applicant fails to appeal, his rights in 
the premises are lost by such failure, and 


can not be recovered through a aupecaucne : 


application for rep ayment. epee tates Sees 


A transferee who applies for, must show, 


among other things, that the land covered 
by the entry in question is not incumbered. 


The right of assignees to, under section 2. 


act.of June 16, 1880, is restricted to assign- 


ees of the Jand, and does uot extend to per- 


sons holding an assignment of the claim for — 


_ the money paid on the entry...----.-------- 


Of alleged double minimum excess on can- 


_ celed cash entries made under the. act of . 


June 8, 1872, on the ground that the Secre-.. 
tary of the Interior, in fixing the price of : 


, the land, erroneously supposed it to be with- 


in the limits of a railroad erant, can not be 


allowed, it not conclusively appearing that’ 


the Secretary was controlled by the reason 
BUG GeM os auls esta deans cass ee neuee tenes 


Of the fees and commissions paid on the 
first entry will not be granted, where a sec- 


_ ond is allowed, in the absence of such error 
on the part of the government in allowing 


said entry as would defeat its confirmation. 


Under section 1,.act of June 16, 1880, fees . 
and commissions paid by one who in good © 
faith purchases certificates of soldiers’ ad- - 
ditional rights, and locates the same, may ~ 


be repaid, where the entries so made are 
thereafter canceled on the ground that they 
were based on spurious and forged papers.. 


248 


The payment of the Chicago, Milwaukee - 


and St. Paul Railway Company, for the | 


right of way across the Sioux reservation, . 


action of the Secretary of the Interior and 


was in the nature of a deposit to await the . 


- Congress, but when Congress ratified said - 


agreements, and the company accepted the — 
terms of the ratification, the matter became - 


The company took 


of way hy its own default, and it is not en- 
titled to repayment. .-.---.---+--+---++--+0- 
An entryman who transfers a commuted 


_ homestead entry, under the act of October], 


1890, from single minimum land to land held 
at donble minimum, is properly required to 
pay the additional $1.25 per acre, and eonse- 


4 


- quently is not entitled DO setae ae osteo ée 


Reservation. 


See Reservoir Lands, 

A departmental letter to the Commis- 
sioner of the General Land Office directing 
him to withdraw dt some future time, when 


serve a special purpose is. not in and of 
nse P WITHER Wal vet ssi ook peeves eee es 


324 


 gurveyed, a sufficient quantity of land to — 


24 


Where a telegraphic order of the General = 
Land Office to the surveyor-general of a . 


State directs the survey of certain lands for 
oo: specific purpose, and notice thercof is not 
“given the local office, said order should not 
be treated as a withdrawal as against the 
rights of settlers acquired without knowl- 
GU FC THOPCOL: feck cd orncedaueve ne eae sees a eks.< 24 
Consent of the Department given for the 
erection of a post-office building on the 
‘“Government acre” at Kingfisher, Okla., 
by the citizens of said place......-.....-.-. 69 
Pendency of a departmental order exclud- 
ing land from disposition until the final 
adjudication of a pending claim therefor, 
removes the land from the jurisdiction of _ 
the local office... -. Re er eee 71 
An order of withdrawal, made. for a pub- 
lic purpose, takes effect on the date of its 
issue regardless of the time it may reach 


the local office. ....-. CAsksuaieneduniaowenes . 184 


The Secretary of the Interior is withont | 
authority to grant au application for a per- 
mit to change the channel of a river, the 
boundary of lands reserved by Executive 
order for an Indian, where such action is 
not required for the care and disposal of the 
public lands. or for the protection of the 
Indians-..... ie acetal ec awy SP ame men neater 144 
An Executive order creating a military, - 
is not effective as to land embraced within 
@ donation claim on which final certificate 
has issued....... bed DES ale Toctalen caw eae 273 
_ The act of. February 24, 1871, restoring 
the lands in Fort Sabine military, for sale 
according to existing laws, did not coatem- 
plate any disposal of said lands inconsistent 
with the title previously granted to the 


The appraisal of the improvements on an 
. abandoned military, is a prerequisite’'to the _ 
sale of the land and improvements together. 431 


Reservoir Lands, 

Settlement claims valid but for the with- 
‘drawal authorized by the arid land act of 
1888 are protected by the amendatory acts 
of Augnst 30, 1890, and March 3, 1891, in so 
far as the lands are not actually required for 
the purposes of said withdrawal.-.--.-..-- 203 


Residence. 
Credit for, not allowable during a period 
- when the land ' was not subject to settle- 


The fact that a homesteader's wife does 
not reside with him on the land covered by 
his entry, but lives apart from him, and at 
_ their former place of, does not prevent him 
from maintaining the requisite, under his 
homestead Claim ....---...--0-+-00.eeeeeeee 113 
_ Engagement in public service will not be 
construed into an abandonment of, so long 
as such efforts are made to maintain im- 
provements as manifest good faith-.--..... 155 
Having once been established will not be 
regarded as thereaftcr abandoned on account 
of absences made necessary by the nature of | 
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the claimant's deanpaitel and condition i in 


life, where the intention of returning to the 
land is manifest at all times.......--.-- eee 167 
- If not first established, leave of absence 


is no protection ......-- eee ee 428 


Both husband and wife, during the mari- 
tal relation, can not maintain, on different 
tracts at fie same time bo baat ae ee 430 


Res Judicata. - 


The recommendation of the Commissioner 
that an entry should be submitted for equita- 
ble action is an administrative act, and ade- 
cision of the Secretary that such submission . 
is not proper ig a decision on an administra-. . 
tive question that has the effect of arresting 
proceedings, but leaves the decision subject 
to review by his succcessor...--.....--.----6 549 


Keview. 


See Practice. 


‘Revised Statutes. 


See Zables of, page xxi... 


Bight of Way. 


Sec Repayment. 

Under an act granting a, for a railroad : 
wherein the general direction of the roadis. 
specified, the Department is without au- 
thority to approve the location of a section 
that shows a radical departure from the di- 
rection named in the grant.........-------. 1 

A railway company that secures a, under 
the act of March 3, 1875, and thereafter fails 
to complete its line of road within five years, 


as required by section 4 of said act, may file 


anew map of location, which will be opera- 

tive only on such portions of the public land 

as are free from every claim or right at the — 

date. Of approval: .occue), dovead cceecndeweka’ 250 
A toll road company by the location and’ 

construction of its road acquires a vested, 

over publiclands under the terms of section 


2477, R.S., that can not be defeated by a1 sub- 


sequent townsite settlement; and in such 


- case the townsite patent should issue sub-— 
ject to the easement held by the company 


under said statute...-..---...--.--.---ne-e, 354 
The approval of maps, under the act of 
March 3, 1891, is limited to cases where said 
right is desired for purposes of irrigation; 
and where it appears that the right is for 
purposes other than irrigation the Depart- 


ment is without authority to approve the — 


BD DUCAION 222 esata ccusaevan eoeee Aes 63 
Grant of. across 1 tract of land does FOE 


diminish the acreage held in fee by the 


OWED ao cpivious cs Fade nce eeu ce owed J14 
In applications for, under the aed of March 

8, 1891, where the proposed location is upon | 

or traverses 4 forest reservation, the Depart- 

ment should require astipulation on the part 

of the applicant that no timber will be taken 

from the land within the reservation outside 

of the reservoir, or from land not occupied 

by the waterway........-.....-. ceueeeeeeeet 330 


588° ss ae INDEX. 


For a ditch that traverses, among other 
~ lands, a military reservation, and also an 
Indian reservation, will not be approved as 
to any part where by the maintenance of | 
said ditch the supply of water necessary for 
the proper use of said reser rvations will he 


TIN PA OO. 223s tads cc toer siss xem te aeeees 355 


Riparian Rights. 
— - See Survey. . 

_Land formed between the eander and 
shore line of Lake Michigan, through the 
acts of persons or corporations, is not the 
property of the government, or subject to 
the jurisdiction thereof, under the public 


Page. 





Naa y 6 Eco 2 ee ee ee 131 | 


Salt Lands. | 
In the grant of salt springs and, to the 
several States the pbrase, ‘‘the land reserved 
for the use of the same,’’ means the section 


including cach salt spring..........------- 320 


The Department is without authority to 
withdraw from settlement and entry lands 
for the benefit of a State as necessary and 
proper for the working of salt springs that 


are not in use by the State. Se er ees 320 


School Land. 


Lands embraced within an executive order 
of withdrawal are not subject to selection 


as PiGONNily 22.00 oto ouees ee 134 


Leased for agricultural and grazing pur- 
poses, under the regulations and form of 
lease required by the. Department, can not 
be sublet for the purpose of establishing a 


brickyard thereon ........-.....0.2-2--.25- 141 


The act of February 28, 1891, amending 
sections 2275 and 2276, Revised Statutes, 

_ supersedes the provisions of section 24, act 
- of March 2, 1889, so far as the same is in con- 
fliet with prior statutory provisions protect- 
ing settlement rights on school lands, G- 
quired prior to survey, and leaves the rights 
of the State and settlers, in such cases, to 
be adjusted under the general provisions of 


GHG Wes doo oe on Oke echanes eee ehs ete Rees 220 


_ Grant of, will not take effeet on jand cov- 
ered by a placer entry of land, chiefly val- 
uable for buildirg stone, allowed under 


departmental POLI PS 622k 4 etc e ees eomatet B27 


The Department is without authority to 
determine whether a Statc in its disposition 
.of, has done so in the manner provided by 


Stave. season ec eee ee ce et oo oot eat. O65 


Settlement on, after actual survey in the 
field, confers no right upon the settler in 


the event of the final approval of the survey 410 


Scrip. 
See Cosztest. 
An application to locate is not complete 
unless the, on which it is based accompanies 








the application..... SS aaeceberaweeeonnesewess 71 | 


A location of Sioux half: breed, made with- 
out improvement of the land, by. or on be- 
_ half of the half-breed, and in the interest of 
parties to whom the serip had been assigned 


Page. | 
by double power of attorney is s invalid, and | 


must be canceled ..--....--.022.---20---- ee 11 “ 


Thelaw authorizing Sioux half- breed, ioca- 
tions on wnsurveyed land contemplates that 
the improvements placed on the land by the 
half-breed must be pnt there by him in good ° 
faith, and for his personal use and benefit, 
and not for the gain and advantage of third 
PALGIES shee eed ts decwene beeches. Cin mecened 806 

Chippewa half-breed, issued wader the 
provisions of artiele 7 of the treaty of April | 
12, 1864, in the possession of a half-breed not 
qualified to receivethe same under the terms 
of said treaty, confers no title upon the 


possessor or his transferee ......-..----e0e- 565° 


Authorized by article 7, treaty of April 12, 
1864, was intended to take tbe form of prop- 
erty, subject to sale and transfer, and con- 
fers upou the holder thereot title and the. 
Tight Of 1OGAUNON ccc. ces eos ed enews 565 

Porterfield, is not locatable wes double 


minimuin land.-..........- eeeemsen ewer as 331 


Selection. 
See Railroad Grant, School Land, an 
States. 


Settiememt. 

See fteservoir Lands. 

One who claims the right to make a homie- 
stead entry on. account of priority of, must — 
show that it was followed by the establish-. 
ment and maintenance of residence. --...- & 98 

A claimant will not be heard toassert a, — 
where by his own laches he has allowed the 
rights of others to intervene, and by his own _ | 
acts recognized such intervening rights. 138 

Conflicting rights of, acquired prior to 
survey may be adjusted by allowing one of 
the parties to make entry of the tract in. 
dispute on condition that he enters into a 
contract with the other tov convey to him, 
after patent, that portion of the land coy- 


ered by his occupancy...:-.....+.--- ime hs '. 294. 


One who induces another to settle on a 
‘tract of land is thereby estopped from alleg- 
ing a prior, rightin himself ..........--.--- 224 
No rights are required under the settle- 
ment laws by trespass on the undisputed 
and known possession of another’ who 
believes his title to be good..-.-...------.. 362 
In 2 Gase involving priority of, wherein © 
it can not be determined which of the par- 
ties was the first settler in fact, the claim- 
ants may make an amicable division of the 
land; or, in the eveut of their inubility 
to agree, the right to make entry may be. 
awarded to the highest bidder.-.....-..-.-. 485 
Right, if asserted within proper period, . 


will defeat an intervening adverse entry... 542- 


Staies. 

In selections for the benefit of scientific 
schools, cau not take advantage of 2 home- 
stead settler’s failure to make entry within | 
the statutory period after the land is open | 


to such appropriation, (Washiugton.)..-.-.. 453 ; 


vee: 


INDEX. — a 589, 


Statutes. _ Page. 
See Tables of Acts of Congress, and Re- 
vised Statutes, pages xix and xxi. 
The words ‘seized in tee simple,” as used © 


in section 20, act of May 2, 1890, construed - - 505, 


Survey. 
‘See Accounts. 
Application for, under the deposit system ; 
circular of August 7, 1895, under the amend- 


atory act of August 20, 1894.......---....-- 77 
Of streams by meander lines limited to 
streams of specified width...-...------.---- =f 


Suspension of official plat operates to sus- 
pend eutries ot the land included therein: . 169 
An order for, of an island in a meandered 
tTiver, within an Indian reservation, may be 
properly made, where it appears that said 
island existed at the date of the survey of 
_the riparian lands as at present, and should 
7—™ have been included then in the official sur- 
WEV scene ewes ahi eeawedee tesa weceess 290 
\ The Department shonld not order the, of a 
- ‘small body of land lying between the water’s 
edge and the meander line of a river, where 
the original survey has stood for a number 
of years, and the rights of riparian owners | 
have intervened......- ha Ue ee oa ete awe a wey 290 
A final judgment that the ‘ieanaer line of 
a lake is not properly established, and that 
afurther survey of the lake boundary should 
be made, determines the status of the lands 
involved, is conclusive upon all persons, 
whether parties to the proceeding or not, 
and precludes further departmental action 
© NOHO Dank fet a Ade eee eae eas 844 
In the prosecution of, in the Indian Terri- 
tory under the supervision of the Director 
of the Geological Survey the Secretary of 
the Interior may authorize oaths to be ad- 
ministered by any official who may be con- 
_venient to the persons in the field.....-.-.. B86 
The extension of the public, over a par- 
ticular tract, is a matter resting in the dis- 
cretion of the Commissioner ...-...--.----- 454 
Where the plat of, does not correspond 
with the field notes, it should be corrected 
so as to exhibit the subdivisions called for 
- by the field notes....-....--.----..-.------- 454 
The mileage rate of compensation for, is 
regulated by statute, and can not be deter- 
mined by the average mileage per day made 
during the period covering asurvey.-....--. 526 
The term ‘‘ dense undergrowth,” as used 
in the statutes wherein provision for aug- 
mented rates is made, means such a-growth . 
as obstructs the use of the transit and 
seriously impedes the work of chaining the 
UG isan ehadac cet eeac ates or ee renee eennee 626 


Surveyor-general. 
See Land Department. 


Swamp Lauds. 

The claim of the State for lands included 
within the meander line of a lake, where it 
appears by subsequent official survey and 
investigation that such line was not properly 


Page: 


. established, Pre in fact included lands of the . 


character granted should be recognized. -..+ “184 
The Department has no authority to enter — 


into and determine controversies arising 


between adverse claimants for, under the 
statutes of a State ...-.----..c---e-- eee 942, 279 

The failure of the State (Oreg on) to make 
its selection within the time named in the 


grant does not defeat its title to lands of the 


character contemplated by said grant.. 242,279 
Where, under the regulations,a homestead © 
claimant is permitted to make entry of a 
tract within an unapproved swamp selection, 
aud makes the requisite oath as to the char- 
acter of theland, the State thereafter waives 
its claim by failure, after notice, to file 
objections to said entry, and the entryman 
should not be.required to furnish further 
proof as to the character of the land.....-.. 2061 
‘It is the duty of the General Land Office — 
to review the evidence submitted at a hear- 


‘ing held to determine the character of land 


claimed under the swamp grant,even though 
the State may not appeal from an arlverse 
finding of the local office.........-..-----.. 279 
The grant of, to the Stateof Lonisiana took 
effect upon lands of such character within 
Fort Sabine military reservation, created by. 
prior executive order, subject to the rightof 
the United States to use the same for mili- 
tary purposes daring pleasure; and, on the 
subsequent statutory abandonment of said 
reservation, the title and right of possession 
in and to said lands vested in the State by 
virtne of said grant....---...-----2+.----+-- 357 
Lands eovered by a permanent body of 
water at the date of the swamp grant arenot . 
of the character of lands granted, and did not 
pass to the State under said grant...--...-. 397 
Lands can not be properly classed within 
the swamp grant that are subject to annual 


overflow, but are made thereby fit for culti- 


vation,and without which crops can only 
be raised by irrigation .-....-...--..-...--. 256 
In the adjustment ot the swamp grant the 
question at issue is whether the lands in- 
volved were of the character granted at the 
Gate-of tlie: RrAM bis2.verecbese toes aeey ease 587 
Where the State accepts the field notes of 
survey as the basis of adjustinent, and from 
sacb evidence a selection is duly made, the _ 
Department will not cancel the same in the 
abseuce of convincing proof of fraud or mis- 
take in the sarvey .........-----eeeee conse O37 


Pimber Cultere. 


See Lntry; Contest. | 
_ A timber-culture entryman who entrusts 
the eare of his claim to an agent is bound 
by the negli gence or default of such agent. 191 


Wimber and Stome Act. 


See Application. . 

Entries made in good faith prior to March 
21,1894, the date of the decision in the case 
of Gibson v. Smith (wherein it was first held 


590° 
i . hase 
‘that ‘trees suitable. only for fuel were. not 
timber”) may stand, though the trees on > 
the land so entered are useful only # for fire- - 
MOOK atucs saioeceseneciiedm nonsense Moves aay 67 
The published notice of intention to pur- 
chase a tract of land under the, is sufficient, — 


where it contains the statutory require- 
ments, and is made on the form issued by 


the Land Department....--..---.--...-+--- 121 


The right of entry under the act of J une 
3, 1878, and the act of August 4, 1892, amend- 
atory thereof, does not extend to “ offered 
lands,” though the offering was made subse- 
quent to the passage of the original act.... 460 
The Department. will not authorize the 
withdrawal from disposition of land applied 
for under the, beyond the day fixed for proof 
and payment; butif the applicant is then 
unable to make payment for the land, he 
may thereafter do so, after republication, in 
the absence of any adverse cele itaweeews 492 


Toll Road. 
See Right of Way. 


‘Towm Lot. | 
A portable business stand established in 
the street in front of a, is not settlement. 
~ upon, or occupancy of said lot...... iP atitaiates 84 
The posgession and occupancy of the back 
part of a, entitles the occupant to a deed for 
the whole lot, in the absence of any quali- 
fied prior occupant of said lot.........----- 84 
. Persons entering the Territory. of Okla. — 
homa prior to the time fixed therefor aredis- . 
‘qualified as applicants for; and the improve. » 
ment, or occupancy of such: a person, or a 
certificate of right issued to him, invests _ 
him with no right........ ee eer eee 84 
In the matter of citizenship, as an ele- — 
ment of qualification to own and settle upon 
a, in Oklahoma, any citizen of the United — 
States is so qualified........-..------..e26- 98 
There is no authority for the disposition. 
of town lots at private entry, under section 
‘ "2381, R.8.,until after public offering thereof 425 
Land embraced within an approved loca- 
tion of arailroad right of way is not subject 
to subsequent appropriation as @.......... 482 
The occupancy of a, may be maintained 
- through the possession and actual occupancy 


Of {BA VONBIGS hoch eeceacordnseuseedardeboceues 98 


INDEX. 


. Page. | ; . 
The anit to acqnire title to. a, in Okla- 


- _ homa,under the act of May 14, 1890, is de- . 


pendent upon occupancy, notresidencé, and 


- such occupancy may be begun hy an agent, 


and maintained threafier through a tenant. 522° 
The presence of an agent in the Territory | 


at the bour of opening will not operate as a 


disqualification if he did not thereby ac- 
quire an advantage for his principal over 
other applicants...-.. 22.2... eee e ween eee 522 


Towm Site. 


_ A city founded and incorporated on pri- 
vate land is not entitled to-make an addi- 
tional entry under the act of March 3, 
LAN axe ied cuwtane tuccseesed nae entacowesek ees 71 
Abandoned, may be taken by the townsite 


- settlers under the homestead law .......-:. 104 


Compensation of trustees; see circular of 
October’, 1805: 2cevsacdwetcestecsaTengetean ? 288 
Patent for, must i issue subject to right of 
way easemenis..... Luiwe deta webaweep cues ~-- 351 
In commutation: of Oklahoma homestead 
for a, the purchaser must pay for the land 


| tem waoed’s in the streets and alleys...-.- wens 426° 


An-entry may be allowed to embrace non- 
contiguous tracts where the original appli- 


.cation was for contiguous lands, and the 
- subsequent non-contiguity is caused by the 
exclusion of mineral lands covered by said 


application ieee See eseeeeecee acess eas ose 478. 
‘The jurisdiction of the Secretary of the 


‘Interior over money derived from the sale 
‘of land for townsite purposes, under section 


22, act of May 2, 1890, terminates when the - 


money is paid to the authorities of the town. 133 


Money derived from the assessment of 


lots, and left-in the hands of the trustees on 


the completion of their trust, should be re-° 
turned in just proportion to the rersons 


from whom it was Dp eae 52 | 


Waiver.. 


The application of a party for fis. exer. . 
cise of a right to which he is not entitled. . 
can not beheld. a, of his actual rights, where | 
no one isinduced to take actionin the prom- 
ises by reason of said application.......... 26 


W arvanmt. 


Military bounty,can only he located on 
land subject to private entry or used in pay- 
ment for a settlement claim -....:.........-- 47 


